REPORTS O}f CASES 


IN THUR 


SUPREME COURT OF NEBRASKA, 


JANUARY ‘TERM, 1903. 


“VOLUME LXVIII. 


HARRY C. LINDSAY, 


OFFICIAL REPORTER. 


PREPARED AND EDITED RY 
HENRY P. STODDART, 
DEPUTY REPORTER. 


LINCOLN, NER. . 
STATE JOURNAL COMPANY, LAW PUBLISHERS, 
1906. ,, 


Entered according to act of Congress in the oftice of the Librarian of Congress, 
A. D. 1906, 
By Harry C. Linpsay, REPORTER OF THE SUPREME CouRT, 
In behalf of the people ,of Nebraska. 


SUPREME COURT 


DURING THE PERIOD OF THESE REPORTS, 


JUSTICES. 


JOHN J. SULLIVAN, Carer Justicz. 
SILAS A. HOLCOMB, Associate JUSTICE. 
SAMUEL H. SEDGWICK, AssociaTE Jusrics. 


COMMISSIONERS. 


Department No. 1. 
WILLIAM G. HASTINGS. 
CHARLES 8S. LOBINGIER 
JOHN 8S. KIRKPATRICK. 


DerartTMEntT No. 2. 
JOHN B. BARNES. 
WILLIS D. OLDHAM. 
ROSCOE POUND. 


DrvarrMENt No. 3, 
EDWARD R. DUFFIE. 
JOHN H. AMES. - 


I. L. ALBERT. 

OFFICERS. 
FRANK N. PROUT. 0... eee cece eect eens Attorney General 
Norris Brown.....- Nalesa ile selawia Ghee ase Deputy Attorney General 
LEE HERDMAN .. 0. eee c cece cece tence cece ee neeeeees Clerk 


Eton W. NELSON ........00- RSS dives deus sled Deputy Clerk 


(iii) 


JUDICIAL DISTRICTS, AND DISTRICT JUDGES OFFICtI- 
ATING AT THE ISSUANCE OF THIS VOLUME. 


1-UMBER OF RESIDENCE 
Distiicr CounTIES IN DIsTRIcT | JUDGES IN DISTRICT or JUDGE 
First......... Gage, Jefferson, Johnson, | John B. Raper....... Pawnee City. 
Nemaha, Pawnee and/ William H. Kelligar.| Auburn, 
Richardson. 
Second....... Cass and Otoe, ......2.0065 Paul Jessen...... +«s-| Nebraska City. 
Third.....,.. Lancaster. ......0.se00-6+-| Albert J. Cornish ....) Lincoln. 
Lincoln Frost........ Lincoln. 
Edward P. Holmes...| Lincoln. 
Fourth ...... Burt, Douglas, Sarpy and | George A. Day....... Omaha. 
Washingto’ Lee 8. Estelle........ Omaha, 
Howard Kennedy, Jr.} Omaha. 
William A. Redick...| Omaha. 
Willis G. Sears ...... Tekamah. 
Abraham L. Sutton. .| South Omaha. 
Alexander C. Troup. .| Omaha. 
Fifth ........ Butler, Hamilton, Polk, | Arthur J. Evans. ...! David City. 
Saunders, Seward and| Benjamin F. Good...; Wahoo, 
York. 
Sixth ........| Colfax, Dodge, Merrick, | Conrad Hollenbeck..| Fremont. 
Nance and Platte. James G. Reeder.. ..| Columbus. 
Seventh ......| Clay, Fillmore, Nuckolls, | Leslie G. J ird....... Harvard, 
Saline and Thayer. : 
Eighth.......] Cedar, Cuming, Dakota, | Guy T. Graves....... Pender. 
Dixon, Stanton and 
Thurston, we 
Ninth ........| Antelope, Knox, Madison, | James F. Boyd....... Neligh. 
Pierce and Wayne. : 
Tenth.,......| Adams, Franklin, Harlan, | Ed L. Adams......... Minden, 
Kearney, Phelps and 
Webster. 
Eleventh..... Blaine, Boone, Garfield, | John R. Hanna...... Greeley. 
Grant, Greeley, Hall, | James N. Paul....... St. Paul, 
Hooker, Howard, Loup, ‘ 
Thomas, Valley and 
Wheeler. 
Twelfth...... Buffalo, Custer, Dawson, | Bruno O. Hostetler...| Kearney. 


Thirteenth .. 


Fourteenth... 


and Sherman. 


Arthur, Banner, Chey- 
* enne, Deuel, Keith, 
“Kimball, Lincoln, Lo- 
gan, McPherson, Per- 
Kins and Scott’s Bluff. 


Chase, Dundy, Furnas, 
Frontier, Gosper, Hayes, 
be and Red Wil- 

ow. 


Fifteenth .... 


Box Butte, Brown, Cherry, 
Dawes, Holt, Keya 
Paha, Rock, Sheridan, 
and Sioux. 


Robert C. Orr........ 


James J. Harrington, 


Hanson M. Grimes,..} North Platte. 


McCook. 


William H. Westover. 


a rn NE 


Gv) 


PRACTICING ATTORNEYS. 


ADMITTED SINCE THE PUBLICATION OF VoL. LXVII. 


Appig, Jas. E. 
ANHEUSER, FRED W. 
BRADLEY, GEORGE. 
CLEARY, JAMES T. 
COSTIGAN, GEO. P., JR. 
DADMUN, LEwts E. 
DopcE, WILLIAM W. 
DONOHOE, JAMES A. 
DunHaM, Brappock H. 
Evans, H. A. 
FARRELL, BERNARD F. 
Frees, ArTHUR W. 
Foster, M. B. 
GALLOWAY, JESSE M. 
GarTEN, A. EB. 
GUTHRIE, GRANT. 
Hess, ApaM K. 


(v) 


Hower, Grorce Key. 
Humpurey, ARTHUR G. 
KUYKENDALL, E. H., Sr. 
Mack, WILLIAM R. 
MaTHEWSON, WILLIAM W. 
Moore, Ross G. 
Morearry, FE. I. 

Oz1as, LINCOLN H. 
REESER, JAMES F, 
RicHEY, Homer. 
RUTLEDGE, WM. G. 
SHOTWELL, ABEL V. 
SIDWELL, JEROME E, 
THOMAS, ALBERT V. 
TUNNICLIFF, GECRGE D. 
WELLENSIEK, HERMAN G. 


TABLE OF CASES REPORTED. 


PAGE 
Abbott, Genau v...... a salad ea eee eres Oe elec eeceee vee eee erences 117 
Abrams, Craw V..... cee cece eee tee e eect teen een tetetees 546, 553 
Agtna Life Ins. Co. v. Rehlaender........... cece ce te ee cee ceva 284 
Ainsworth, Fiala v.........--+ee0- weciae Bete Sage stab atarais Set bieteve ie erelave « 308 
Albers. Vi Kozelubis's (csenscdie.atediea,S diida kere eca's siete deb eee eres ee §22 
Alleni:vj SCOrny. . stn Gied sed Wises nese hates, oa in Sais Suelo lee aieles 211 
Anthes ‘v.. ‘Schroeder's. ¢4 cue eek cee oe es ANS Cee he oe as oe .... 370 
Auten, Williams v...... vod giby Sia bceipteluse wis Odes euareceniat enatiorenes eee e weeds 20 
Bailey v. Garrison....... ras Soua! sl Gisaretatign ei Goto tele (tt6s Se" S) lev biie- ease sphehae ia land ao 779 
Baker Wi Gila n.cc eric ice ae See cdears atte eee ee Sr 028 86 OES eee ES 368 
Bank of Miller v. Richmon.......... Vai oe DEEL 6 olao, Ciatahe ever pare ese aie T31 
Beck, Herman v..........0eceeeevees Selavevaveng, blokere cede be ei aades everett ese 566 
Bécker™ ‘Vz (BreeDisve% cc cee hs. ceiGcih oie a Sethe ng eee Needle Seeks 379 
Bee Building Co. v. Dalton. ......... ce eee eee cee cece n cease 38 
Bee Publishing Co. v. Shields................. were ce oceeeeee s 100, 159 
Belk, State Bank of CereSCo V...... ccc ccc ce ete cece eect anens 517 
Bennett. v. Otto......... cc cece eee ees ei areiese rd Sais Behe eg Baie HaKe eS Fae 652 
Boesen, Omaha St. R. Co. Vi... cece ccc cc cece ete cee eeeeas 437 
Boyds Cole? Wiis cieesciefossvsc ot satiated orsiarel ansitte ote, 8 680 be oS OREO EEN LOR 146 
Breck: Vi MOeR er ccesg s205558 6 62 seeeeseiviele dee a, ob oo See ed Rs in jelalb ew 0 eek oes 9y 
Breen, Becker Wied cache Gee eae we Boies wa WR alee wae eke velba owls .. 379 
Broatch, State -Vix.ccsiesccce died sedan cates vey onihe tb oboe eau 687 
Brown. v. Campbell. s.c.ci va ccias faaeee viata beeen nese ca cace 103 
Burbank, Harker Vi .scoesdeeadeeee ceed de bee ane eu betes cebens 85 
Burch, Fifer v............. 90g et eahgvies SW smb eine, eos e Sowhtue Slat bre Wwee Rese Bw ase Bie 217 
Burkland, Mann v....... Saale: di Slaleiettne sets whieh Gorey whee eee aere eee 269 
Burleigh, Palmer v....... MEER a hk Rabe Ss haw cemetaesa bens 24 
Campbell, Brown V......... cece ese e eect eeene grecweae ce tieia eee eiaret 103 
Cerny, AMWeOD Via seams tivig oat ee sae eis eae Scns Seats Sistine es feoee 211 
Chicago, B. & Q. R. Co., Hajsek vi... cc eect ce cee cece ae enoes 539 
Chicago, R. I. & P. R. Co., Creighton v...............00e eee ween 456 
Chicago, R. I. & P. R. Co. v. Holmes........... 0c cee eee eee ee ee eee 826 
City of Lincoln, State vi... ccc ce cence ee nee n see eane 597 
City of North Bend, Fairbanks, Morse & Co. V...........ceceeeees 560 
Clark v. Commercial Nat. Bank of Columbus.............. aycane +. 764 
Clay, Robinson & Co., Standley v............ 0c cece eeeee batt eaate 332 
Cole v. Boyd.............. aie Rar oee.ocebte bs egies oh ib Masoeerenant ee dawe's 146 
Coleman v. Spearman, Snodgrass & Co............ecceceaee weet 28 
Colman, Modern Woodmen of America v..........c.e-ceeeeees 660, 668 


2 (vii) 


viii TABLE OF CASES REPORTED. 


a 

PAGE 
Columbia Nat. Bank, National Wall Paper Co. V........ceceeeeeee 47 
Combs, Strong v..... icdsé. ayant aegeib heagepa sa-avle tel bLehd he SR She oleie er alelatehraiaiee ee “Oo LO 
Commercial Nat. Bank of Columbus, Clark V...........cc0eeee0. 164 
COX, ears On Vice wikis eee 6de Beereg ee 8 WES b 99 diese esos (iawuaewewadeee. 24 
Craven v. Craven.........6: siiweles ates YSN Raw Se RM ae te eooeee 459 
Craw v. ADrams.......eseeceeccecceeee Sisine Meedilecess ere tenes .. 046, 553 
Creighton v. Chicago, R. Tt. & P. R. COs esitieseeles wes eo eeeacwene 400 
Crewison v. Oelschlegal...........0.cseeeceeceaas SiibeCatiens eee DLS 


Cummings, Modern Brotherhood of America V.........ceceeeceeee 256 


Dalton, Bee Building Co. v....... ei Sie oa fasate: esduare reat aves Sa steve: eae LOS 
Danforth v. Fowler... . cesses cscececcsseccecscncsceees wie waewielen 452 
Denman, Knight V........cc ee eeeeenee ler pign dice lat guastevatie a ceudiace one seseeee O89 
Denny, Ganow V.....eceereeeesees Saeese eek wed eva Seana 0 Lae ease areray ease 706 
Dent, New Omaha Thompson-Houston Electric Light Co. v..... 668, 674 
Diedrichs v. Diedrichs......... ccc cece c cree erence ener nese neeneee 534 


Dixon Nat. Bank, Farmers & Merchants Nat. Bank v...........7138, 724 


Fairbanks, Morse & Co. v. City of North Bend......... dvb eset «580 
Falls City v. Sperry.............5 aiobistaltraiels ob ecoGubiw GS Pe Sith Sake eeues 420 
Falls City State Bank v. Wehrli....... seed eases adrataZetce jeralette: eiavavecesele"s . 


Farmers & Merchants Nat. Bank v. Mosher.........ceceeeeeessdld, 724 
Faulkner v. Simms... ..cceceeeee cree ceetncreeceecerecenes 295, 299 
Fiala v. Aimsworth....... ccc ew ec cess cece wcerees situa de meses ieee eee OOS 
Fidelity & Deposit Co. v. ParkinSon..........cccceeceeeceeneeees SLY 
Fifer? Vi Burbs secececeiecasaa oid. se soc ond 0 Sa 6 260a hh 0 sda 16 O58, aecbie ob ered eee eS eae FOL 


First Nat. Bank of Columbus v. State...........eceeeues eens ae! 482 
First Nat. Bank of Greenwood v. Van Doren........ccceeveeseeeee 142 
First Nat. Bank of Holdrege v. Johnson............+.. Wari scetarue aacens 641 
First Nat. Bank of Lincoln, Hackney v...........sccceeeeueees 588, 594 
Follett, Montpelier Savings Bank & Trust Co. v..........0465 woeee 416 
Fowler, Danforth V....c.seseveeccceces gi8 geht actniale eva, gie dcwilerake eer eee 452 
Fowler v. THOMSEN. ... cece cece ce cette escent e nc ter enna ceees 578 
Fox, Tunnicliff vir... cc cece ccc wee cec erence cennaee s:ehi save we eresereie OLE 
Puhrman). ‘Gehris: Vis eicasccicsie ae sease ce tiie ee eens a eh bee ares 325 
Fuller, Williams V.....cscecccececcccrceccuces seven tece cece cdD4, SEZ 
Gammell, Story V.....ccvcccccccccccccceesavees wiseses eacreandcds. TUB 
Ganow -V. Denny...ccccccssccecscccenscenccesncevacae beatin vend 106 
Garrison; Batley Viiiis.ciccciscieie's e606 cisions a0 easiewee see e ae owe wooo TTY 
Gatzemeyer V. Peterson... .ccsccccccccvccvcscacccstenesseesesses 832 
. Gehris v. Fubrman............06- Sve dianevs ClbiibeUayaiteh Se taberwistia ca ti Wainer 8 325 
Genau v. Abbott.............. Lis Man scavhian cee eatenen Moana 117 
German Ins. Co. v. Shader...... Wate tei saiaawnn wes ioet Meio 1° 
GANS. Tey Qi Gk: [Weer os eo ond (ete Saw Savers ae he areece dc acw tive wietetees dea Shara aeeae 293 
Gillan, Baker V.... cece cece cece een ee eenee te api ielariond oy are SeassDaiia te 368 
Grand Island Electric Light, Ice & Cold Storage Co., Vila v..... 222, 233 
. Greek v. McDaniel... ..c.cc ccc wee eee e nce veer cecnees Pa eae es 569 


Gutterson v. Meyer........... a idectavanievaitalalaveld: sosiasite aver Glave acwiees's woes 167 


TABLE OF CASES RE EPORTED. ix 


PAGE 
Hackney v. First Nat. Bank of Linzoln............00...000 cae 588, 594 
Hackney v. Raymond Bros. Clarke Co..............- ite taddpots 624, G38 
Hajsek v. Chicago, B. & Q. R. Co........ Diglehnliys txea vane eee nae eee eres s, OU. 
Harker: °v.2 Burbank si 0-80 ahessien te octal c a ere 8 bee We oo wate sb ave Sate 85 
Harrington, Saxton V.........-..e esse ees Sacaitie Ste etonh dinitee-ae fice ue 446 
Haskell v. Read............ ah aie ovghetosenh “eerste nes oravar deccibenene tus, efeTase axes 107, 115 
Havlik, Hovorka Ve......0.ccceeeercceeeees neditine tees ens teehee .. 14 
Hazen v. Wilhelmie.......5 ReiasaSi ghia ehal ae ja rn Sasa aa cote ae yanseaatere Geb GSsrehian® 719 
Herman. ‘vi. Beckson. .e as asec wees tee baa ans hae eee aees 566 
Holmes, Chicago, R. I. & P. R. Co. vi... cele cc cece eens 826 
Elovorka v. Haviik...... ccc cece cece ee eees ee ee ieee 14 
Jahnke v. State..... OE vas eee CN Aa RPE HE Be ELE Sa ESE 154,181 
Johnson, First Nat. Bank of Holdrege Wesias aoe Stina naca Buenas be wh dels 641 
Johnson v. WinSton....... 0. cee ccc eee ce ee cree ete eee eeereees Vee 425 
Jones v. Piggott..... eg we ANS Wy Sta%s ce seresond cuttaves ane onde mietedene ssianeielecace esos ,» 140 
Knight“vi (Denman s:, becicecoes coaxed eed cenGese eee ae ce gee es 383 
Koepke: Vie States ss ss.cice et oho sein ets ds eA Sos a8 BE nerds Fee kan eas 152 
Kozeluh, Albers v.......... Ree Re LORS MORE SPARE ER CON RR RRO NS . 522 
La Croix, Leisenring Vevesers Jovi Sie Iai aiahese ce eae’ van Slse ecaisarasfatgiehe te Sarere-s sae 803 
Larson. -V. COX... 355 este cease ea ba a sare wee eral ae checia.e%s tonegaes, 44 
Leisenring v. La Croix............ Shad aekecsteos aPacsusatseeal Penopeashie ee atinte sens + 803 
Lincoln, City of, State v.......... 0. seeeeee Seopa Park oe eae wson SOT 
Linderholm, Newman Grove State Bark Win Oe ae Keates dae see aa! (364 
BY GiCK Ve Gis ose gees sce eV apcatseies Ta loeale Waa acevo ace 6 carne pieyend 273 
McCauley v. Tyndall.......... eee cee ec ee ee ee eee SScacehosgieieie wees 685 
McCormick Harvesting Machine Co. v. Stires Esarthsapaicengta died seerecoee 432 
McDaniel, Greek V.... 1... ec cece ect eee tren eenene ane aia widen 569 
McDonald, Sehool District of Omaha v..............- eee aee .- 610, 623 
McNutt '¥i. States ck dc cesaek be ee ees eee Ne G se be eee ee heeds 207 
Mann vy. Burkland......cecse cece cee en eens Reta eatueneasNecd ete eeseee 269 
Mannix, Sickler v......... ee eee ee rae rer ia. 16 Sie 46S beta a Sieve Oe, OED 
Mavity Vv. Stover... . cc cece cee eee e eee ett tetra een eeene weeee 602 
Meeker, Breck V.... cece ccc see c cece eer e case eters tenerecones ieee Be 
Meyer, Gutterson v........ to rg one daa) Hie saial a ke av GuSla HLa Dia cae. 0 ela bre Oya eee 767 
Miles, Williams v.............. Wale bitte ce Mie Rodncoob 6 Ole Siaca-nBiere wits 463, 479 
Millard v. Wegner.........c+.eseeers READERS Vcaaviere Su nehe hails toca ay ott 574 
Modern Brotherhood of America vy. Cummings................005. 256 
Modern Woodmen of America v. Colman.........csee eee eeeees 660, 665 
Montpelier Savings Bank & Trust Co. v. Follett......... boas talersieys 416 
Mosher, Farmers & Merchants Nat. Bank V.....-.-.---ee+se0e- 718, 724 
National Wall Paper Co. v. Columbia Nat. Bank............. eta aces, 1 NE. 
Nebraska Telephone Co. v. Western Independent Long Distance 
Telephone C0....... cece cence ee eeneee Lsdahe Che Eel k ews ee wees 172 
Newman Grove State Bank v. Linderholm...... eieel eiaveigie heresies weee. 364 
New Omaha Thompson-Houston Electric Light Co. v. Dent...... 668, 674 


New Omaha Thompson-Houston Electric Light Co. v. Rombold....54, 71 


x TABLE OF CASES REPORTED. 


PAGE 
North Bend, City of, Fairbanks, Morse & Co. V......++sseeeeeeeees 560 


Oelschlegal, Crewison V......... cece ce ccc cece cece cece cece neers 573 . 
Omaha Bridge & Terminal R. Co. v. Whitney os Slereiatinnbuide ace varetel evens 389, 399 
Omaha St. R. Co. V. BoeSen.... ccc ccccccecscccsnvcscccevcce soeeee 437 
Otto, Bennett Viewcs cece nds esisedes aes cess see ee eee cece vecteeeses O02 
Palmer y. Burleigh........ecsseeceessce cence eben cece eee eeens oe «24 
Parker, Porter v........ CRORE EME EAA A ERAT CLES ESE SCRE EERE 338 
Parker V. WellSs.2s0% eaede cd eseeeeeseke peeked Sts oe te 2 egies eke 647 
Parkinson, Fidelity. & Deposit Co. v............. cece eens ieeewas 319 
Peterson, Gatzemeyer V........- eee eeeeecvece yeaa 4 Rk Oo 832 
Peycke v. Shinn...... Wes aNg vais) osha a shuce:wiigl oS wiialial Slaxaalia sieve old 0.8, 07am. ween 343 
Piggott, JoneS V..........e08 Wl cleiS seit es bvare eerie etevacouecn eed ants Se ees . 140 
Porter v. Parker.............- fea bd Waal ae AER oe abe Mietiweg Vig keene eso OOS 
Pratt v. Smith.............--00- seb e cee econ reneee sence cece eees 151 
Raymond Bros. Clarke Co., Hackney v............... aga tansiehetor! 624, 633 
Read; Haskell Viwis ogee Se 8 Seana cases ctaeeoutien Bastiat laden 107, 115 
Rehlaender, 4Stna Life Ins. Co. Vi... 1. cece ccc cece ee ee eee wee. 284 
Reischick: vy; ‘Rie@er sos 5 ssisiece a edi hoe Sete Pe ee bots ees Gees 348 
Richmon, Bank of Miller V........... cee cee eee reece erences .- 731 
Rieger, Reischick v...... Wed Wubsd: euebeai aoe egw irsvehel aie. al Ges Siena. Bahia uavasona ele es 348 
Riibe; Rilfl Visccsas okie de gabe os oe adees everess beds aaa eb erection. 543 
Riiff v. Riibe........ 5g Spe Gris dca 8 Ssataue O'S GSyavar'e, oarersce.S ine. tive 4 Jo seeceee 543 
Ritchey v. Seeley... ..ccccccscccccsecccccccsesssevesereneces 120, 127 
Rombold, New Omaha Thompson-Houston Electric Light Co. v....54, 71 
Saxton Vv. Harrington: .is..ee elec du vbe se eee eee a ier Ok ee ee ee 446 
Schick v. Whitcomb......... cc. ccc cece ce cece ee rece e eee en eees 784 
School District of Omaha v. McDonald...............02e se eee 610, 623 
Schroeder, AntheS Vir. cce cece cece cece eee eee eee ce eee reeereee 370 
Seeley, Ritchey v........... Soy dseSeiac a acer atavauere Rar ele ese eee is 120, 127 
Seiver v. Union P. R. Co..... wee aeres Lcsbitaeiewemeseas cen, OE 
Shader, German Ins. C0. Vv... ... cece cc cece eee eee e eet eweeeene 1 
Shields, Bee Publishing Co. Vi.........ce ccc ecoee eieeeeeteise 750, 759 
Shinn, Peycke V..... cece cece eee ce cert cece cee n cere eer eees .. 348 
Sickler v. Mannix........ 0... e cece ccc r cece cree e ener cteeeeee tees ek 
-Simms, Faulkner V..........sceeeeee ee eeeeeees sec eneeeeesees 295, 299 
Smith, Pratt v.......... inh, Beedle ho ietarate Ls sew de oeads saves gs sores; LDL 
Smith v. State........... wise ghee Store are eleseua fe ware ee wpb Gew wares oes 204 
Smith, Williams V.......... ccc eee ccc ence meres ee een cenceenne 329 
Sorensen v. Sorensen........ vee ecesccvceccececccess «488, 490, 500, 509 
Spearman, Snodgrass & Co., Coleman V.........-cseeeeeceeeees -. 28 
Sperry, Falls City v..........ce eee cle Sones Saale isle bia ee aa ei .- 420 
Standley v. Clay, Robinson & CO... ccc cece eee e ee erc renee serene 332 
State Bank of Ceresco v. Belk.........--eeeeeeeeeeeeeee saceecces 517 
State, Jahnke v....... eee ce cece cece tne ew rees ie ae oe Riostee 154, 181 
State, Koepke v............... sob ave ais ata nvecw Breia en elevaie oe SO erehs Saxe Beales 152 


State, McNutt v.............e0eeee 6 oldisureataes oS sinting ese nate veces 207 


TABLE OF CASES REPORTED. 7 xi 


PAGE 
State, Smith v................00.. eis eat ees teeter ie stators usin es 204 
State, ex rel. Kennedy, v. Broatch...........cccccccecccreececes 687 
State, ex rel. O’Brien, First Nat. Bank of Columbus v.............. 482 
State, ex rel. Union Fuel Co., v. City of Lincoln.................. 597 
Stires, McCormick Harvesting Machine eas Vee Reese SNES » 432 
Story vy Gammell.......... Sidisie he Dee istecpuiss ores aati naese ieee 709 
SlOVER; MAVALY Wie ccegib.ol: 5 oe Stee dieses Sie wis ohio) aie Tage wr Se Ole 1S aiwsars ave ele 602 
Strong v. Combs..... Grebo WSte wha Oy aa(e Weis re hole 4 hse, presets, 9,.8..8) Seeie coders te Nesey 315 
Thomsen, Fowler V.......c.ceeecceeoeceee ine Bie dsiscear ena Rosine toe OLS 
Tunnicliff v. FOX. .... cece ee eee ee eee eee eee eees eledusielaciene. wed , 811 
Tyndall, McCauley V.... cc cece cee cree eee tence enter een ere eeees 685 
Union P. (Ri.Co.,; Server ¥isc osis3 babes shen ote eb eae as wee Hee wieerets 91 
Van Doren, First Nat. Bank of Greenwood v.........-.e eee e eee ees 142 


Van Doren v. Wiedeman.......cc cece cere cece cece eect eee es eases 243 
Vila v, Grand Island Electric Light, Ice & Cold Storage Co... .222, 233 


Wegner, Miliard Vi... .. cece cece cece rece ee erect etree recaces 574 
Wehrli, Falls City State Bank Weivie too 01a ies bia fovea ord ©) skate Aetna eeatiid wa 75 
Wells), Parkeét Vic sas n2 0k eerie sed s Sob des Jaen Le. 647 
Western Independent Long Distance Telephone Co., Nebraska 
Telephone Co. Virwicccccccc cc cccr sc rcccscccntrecescesceeene 172 
Whitcomb, Schick v................- Soiree dors beanie dalene sine dees 184 
White v. Whitney... .... cc ccc cee ee cece ee cee renee ees eeceenens 739 
Whitney, Omaha Bridge & Terminal R. Co. Wis tii evaiwryancalaveeaed Vecasb.a bk 389, 399 
Whitney, White v....... cc. cece ccs e cece ce eee e ecw e twee settee eess 739 
Wiedeman, Van Doren V.... 2... ccc ccc cece ee ee een e eee ee tenets 243 
Wilhelmie, T1azen Vi... cc cc ccc ce ccc cere cc etc c erence eee searees 79 
Williams v. Avtem.... ccc cece cc ccc ce cece crete nett ern eee ee nets 26 
Williams v. Fuller............. a eg ctyerece er eretecb ae tients = sees eee B04, 362 
Williams vy. Miles..... sisal ia teas Ris Sb olete ve weaiedewes 024 dak OOyalD 
Williams v. Smith...... eibhiareicesatW ie ece otal whepertn) ot shi ctelsel ured Sie Sw aesealie.¥ ley se 329 


Winston, Johnson v........ seeeens aiat Siaa. aie afelerd ple we SNe Grae 8S Lees we. 425 


CASES CITED BY THE COURT. 


CASKS MARKED * ARE OVERRULED IN THIS VOLUME, 
CASES MARKED + ARE DISTINGUISHED IN THIS VOLUME. 
CASES MARKED | ARE CRITICISED IN THIS VOLUME. 


PAUE 
Abbott v. City of Duluth, 104 Fed. 833.........2.........05. Vereen 775 
Adams vy. Osgood, G0 Neb. 779......... cece eee eee eee rere eeeee A54 
AXtna Ins. Co. v. Simmons, 49 Neb. 811.......... 0. cece eee eee 291 
Ainsworth v. Taylor, 53 Neb. 484.............2.5 Sie atic ebb cewo eetieea 454 
Alexander v. Alexander, 26 Neb. 68......... sdicorgtacdioeite Lidittots abate 795 
Allen v. Richard, 83 Mo. 55....... cece eee cee eee eee e ee ee tenn enes 545 
Alling v. Nelson, 55 Neb, 161... 0.0... .. cc eee cece eee ee eee eee eee 454 
Allis v. Newman, 29 Neb. 207......... 0. cece cece eee eee eee eens 450 
American Central Ins. Co. v. Donion, 16 Colo. App. 416............. 6 
American Central Ins. Co. v. McLanathan, 11 Kan. 533............. 3 
American Fire Ins. Co. v. First Nat. Bank, 73 Miss. 469........... 7 
yAmerican Fire Ins. Co. v. Landfare, 56 Neb. 482.......... 510, 516, 517 
Anders v. Supreme Lodge, Knights of Honor, 51 N. J. Law, 175.... 292 
Anderson v. Manchester Fire Assurance Co., 59 Minn. 182.......... 5 
’ Andres v. Wells, 7 Johns. (N. Y.) 260.......... 222. ee eee eee eee 358 
Anschicks vy. State, 6 Tex. App. 524......... cece eee eee ee eee 422,423 
Anthes v. Schroeder, 3 Neb. (Unof.) 604......... 00... eee eee 373 
Argabright v: State, 62 Neb. 402......... ec ccc eee cee eee eee pees LOT, 
Asbury Park Building & Loan Ass’n v. Shepherd, 50 Atl (N. J. 
FQ:) 6B eee iiebeees vs nS Sad bles Sie so gare oe lord, Fd aye ee. gave a 645 
Atkins v. Atkins, 9 Neb. 191. ..... 0... ee cece eee ee eee teens 927, 532 
Atkinson v. Hasty, 21 Neb. 663...... 0... ccc cece eee eee eee eee 496 
Attorney General v. Barstow, 4 Wis. 567......... 0.0... cece eee eee 704 
Aultman & Taylor Co. v. Finck, 36 Neb. G80.......... 0. ee eee eee 712 
Austin v. Atlantic City, 48 N. J. Law, 118...... cc... ee eee eee eee 655 
Baier v. Humpall, 16 Neb. 127....... 0. eee ee ecw ee eee tere enee 458 
Bailey v. State, 36 Neb. 808 .......... 2. cece ee eee cece eee 515 
Balch v. New York & O. M. R. Co., 46 N. Y. 521........... 0.202200. 324 
‘Baldwin v. Maryland, 179 U. S. 220....... cc cece eee eect e eee 699 
Ball v. Beaumont, 59 Neb. 631........0ceeeeeee cece reece een eenee 119 
Ball v. Bowe, 49 Wis. 495 2.0... ccc cece eee ee cee cette et teen nee ene 640 
Bangs v. Dunn, 66 Cal. 72......... cece eee ee cet eet eee eeee 482 
Bankers Life Ins. Co. v. Robbins, 53 Neb. 44......... 2.00 ce eee eee 769 
Barber v. International Co. of Mexico, 73 Conn. 587.........-. 226, 228 
Barchard v. Kohn, 157 Ill. 579......... seéeshiesies aie eta BES weer. 643 


xiv CASES CITED BY TILE COURT. 


: PAGE 
Barker v. Osborne, 71 Me. 69..... 0.0... cc cece cece nee eee cere ees 729 
Barksdale v. Hopkins, 23 Ga. 332......... 0 cece eee eee eee eee 471, 473 
Barret v. Garragan, 16 1a. 47... 0... cece ccc eee reece erent aces 587 
Barron v. Tart, 18 Ala. 668..... 0... 0... cee eee eet cette eneee 584 
Barry v. Briggs, 22 Mich. 201........ 0.0... eee eee ce eee 240 
Bartlett v. Fireman’s Fund Ins. Co., 77 Ia. .155.................. 5 
Basye v. State, 45 Neb. 261....... 0... cece cece ween eee 170 
Batchelor v. Planters Nat. Bank of Louisville, 78 Ky. 435.......... 310 
Battelle v. McIntosh, 62 Neb. 647........... cece cece eee vn esevanee 454 
Baumann v. Franse, 87 Neb. 807......... 0. cee ceeeene Pen taknnGidea 251 
Baxter v. Robinson, 11 Mich. 520........ 0... cee cee eee cence 19 
Bazell v. Belcher, 31 Ohio St. 572... 0... 0. cece eee eee 766 
Beach v. Miller, 180 Ill. 162... ..... 0. cece cece cece ee eee eens 51 
Beall v. McMenemy, 638 Neb. 70.......... cee eee cece eee tee enenee 461 
Beard v. Hall, 79 N. Car. 506... .... 0. ccc ce eee eect eee ences 137 
Beaumont v. Herrick, 24 Ohio St. 445........ 0... ccc eee wee eens 42 
Beaumont v. Keim, 50 Mo. 28........ cc cece ee cece cent eee eeeeaee 471 
Beaver v. Slanker, 94 I]. 175.0... ccc ccc cece ee cette eee enne 608 
Beck v. Burdett, 1 Pai. Ch. (N. Y.) 805................64 Meh debe BS 520 
Becker v. Anderson, 6 Neb. 499..........cccceceeceeceveeeeeeeens “709 
Bee Pub. Co. v. World Pub. Co., 59 Neb. 718. ....... 0. cee ee eee vee. 359 
Beebe v. Ohio Farmers Ins. Co., 938 Mich. 514...........ccceceeeeee 9 
Behrens v. Behrens, 47 Ohio St. 323......... sek bees wet a bite 467, 468 
Belshaw v. Chitwood, 141 Ind. 377............ 0... ee ee eee semen aia 474 
Bennet and the Hundred of Hartford, Style (Eng. ) 233 ieee ane wee 422 
Benson v. Michael, 29 Neb. 181.......... 0... cece tee nnn eee eevee lbh. 
Berberet v. Berberet, 131 Mo. 899.......... cece eee cee eee waves 475 
Berry v. American Central Ins. Co., 182 N. Y. 49......... 2c cece eeee 4 
Black v. Hill, 29 Ohio St. 86... 0... cece cee eee eee ees 187 
Blackburn v. Crawfords, 3 Wall. (U. S.) 175....... 0... ..0000035 496, 497 
Blair v. Westpoint Mfg. Co., 7 Neb. 146............. 526, 527, 531, 532 
Blass v. Agricultural Ins. Co., 162 N. Y. 689....... 0.0.0. cece eee ees 4 
Bliss v. Lawrence, 58 N. Y. 442... 0... ccc ee cece cee ene ene eae 482 
Bohanan v. State, 15 Neb. 209........... cece cece eee e cet eee seees 653 
Bohanon v. Walcot, 1 How. (MiSS.) 336........... ccc cceceeeceeees A4T2 
Bollinger v. Wright, 143 Cal. 292... 0... .. cece cee eee ee eee ae eee 504 
Botsch v. State, 43 Neb. 501...... 0... ce eee eens fa veneertta arse 178 
Botsford v. Beers, 11 Conn. *870......... 0. 0c. ccc cece eee enews 520 
Beuton v. American Mutual Life Ins. Co., 25 Conn. 542............ 10 
Bowen vy. Crow, 16 Neb. 55¢......... ccc cece eect etree eee eee 89 
Bowery Nat. Bank of New York v. Wilson, 122, N. Y. 478.......... 482 
Bowler v. Washington, 62 Me. 302......... 0. cc cece eee wena nee 423 
Boyd v. De La Montagnie, 73 N. Y. 498......... 0. ccc cee eee e scenes 17 
Boylan v. Meeker, 28 N. J. Law, 274........ ccc cece cece cceucseees 474 
Boyle v. Boyle, 158 Ill. 228..... 0... 0.0 cece cece cece ee cease 467, 468 
Brackett v. Blake, 7 Met. (Mass.) 335............... a ec etintat egy 483 
Bradley v. Missouri P. R. Co., 51 Neb. 653........... ccc cece eceeee 495 


CASES CITED BY THE COURT. XV 


PAGE 
Branham v. Johnson, 62 Ind, 259......... J Arslisrele. glesie Be bane o Stesegaren LOD 
Brann v. Chicago, R. I. & P. R. Co., 53 Ia. 595... .. cece cece eeeees 73 
Brant v. Wilson, 8 Cow. (N. Y.) 56........ 0... ccc cee eee ccc ences 476 
Breading v. Boggs, 20 Pa. St. 838........ ccc ccc cc ccc cee eee eeeee 584 
Breedlove v. Norwich Union Fire Ins. Society, 124 Cal. 164........ 4 
Brennan y. People, 15 Ill. 511.2... .. ce cece ce ce cee cece cere eeeee 177 
Brennan v. Tracy, 2 Mo. App. 540... .... cece cee cee cee cece tees 737 
Brewster v. Hartley, 37 Cal. 15..... 0... cece lee e reece teenies 112 
Brodie v. Watkins, 33 Ark. 545............... aspects ite eeeeee + 610, 620 
Brown v. Brown, 8 Ell. & Bl. (Bng.) 876.......... cc eee ee eee eee 473 
Brown v. Hogan, 49 Neb. 746.........ccececcececceeececeeeseees 216 
Brown v. Thorndike, 15 Pick. (Mass.) 388.........0+.ececesceceee 474 
Brownell & Co. v. Fuller, 54 Neb. 586.......... ccc ccc ce cece cenecee 556 
Brownell & Co. v. Stoddard, 42 Neb. 177...........c cee eeeceeoeee 250 
Buckstaff v. Hicks, 94 Wis. 34....... 0.0... cee cc cece cence eens 755 
Buerstetta v. Tecumseh Nat. Bank, 57 Neb. 504........... eee eeeee 3 
Burke v. Mascarich, 81 Cal. 302........... ccs eee eee J aisise-s giaisid-s 100 
Burlen v. Shannon, 99 Mass. 200.........cc ce cece cee c eres esceeee 495 
Burris v. Court, 34 Neb. 187... ... cc ccc cece eee cece ee eee te eteees 835 
tBurt v. Baldwin, 8 Neb. 487. ...... ccc cece cece eee e eee eens serene 304 
Bush v. Wathen, 104 Ky. 548......... ERiva eee aS be BONS CHR OOS 488 
Butler v. Fitzgerald, 43 Neb. 192......... Peden. Rud scaseiis ante tee ah eieere 649 
Buzzell v. Snell, 25 N. H. 474....... e peerg oe sedseiarave 8% 0b aie'elars ai Sore  4OO 
Byram v. Stout, 127 Ind. 195... .. cece eee ee ete ee eee eee 643 
Byrd v. Cochran, 39 Neb. 109.............. CAG e Rhee aus eenae 527, 532 
Campbell v. Babcock, 27 Wis. 512..... 0... ccc cee ee een een ences 256 
Campbell v. New England Mutual Life Ins. Co., 98 Mass, 381....... 291 
Cargile v. Wood, 63 Mo. 501.......... ie kes eee a Bis «Dale Sea Ve se wiele 508 
Carleton vy. State, 438 Neb. 373. ...... 0. ccc cee c ccc cen ew eee neeeee 830 
Case Plow Works v. Marr, 33 Neb. 215..............0000- eeenzecsd. 216 
Casebeer v. Rice, 18 Neb. 203...........eeeeceeeeeee wieasashionsse 137 
Castle v. Houston, 19 Kan. 417..............6.. She Bieteve es 6 wiethd Sate. 46 
Chadron Banking Co. v. Mahoney, 43 Neb. 214............-. tiiagreecaod, 
Chamberlain v. lowa Telephone Co., 119 Ia. 619........ Sig aks ate ci siteane 775 
Chamberlain Banking House v. Turner-Frazer Mercantile Co., 66 
IN@D 54 8 oo sees areiaees, wie arena sew aaa go oS ae as oa 8,6 Sgro tela laoro wees a9 594 
Chamberlin v. Vance, 51 Cal. 75...... a Drea liie eVeeerecglave suse oie aaharerat 755 
Chambers v. Jones, 72 Ill, 275... .. cece cece cece eee cecseetceess O28 
Cheever v. North, 106 Mich. 390...............eseeeeeee danaraeteee 471 
Chicago & Allegheney Oil & Mining Co. v. United States Petroleum 
Co. 67 Pa.” Sb. 882 ci ctia soe tw oid feeeteee sod ob te ee oa 240 
Chicago, B. & Q. R. Co. v. Hitchcock County, 60 Neb. 722...... wees 528 
Chicago, B. & Q. R. Co. vy. McGinnis, 49 Neb. 649......... ers ooretes ate 681 
Chicago, B. & Q. R. Co. v. Nemaha County, 50 Neb. 393............ 454 
Chicago, B. & Q. R. Co. v. Oyster, 58 Neb. 1......... didtistessbenenbxeis 424, 819 
Chicago & N. W. R. Co. v. Jackson, 55 Ill. 492.......... oo Ree esiree a 4S 


xvi CASES CITED BY THE COURT. 


PAGE 
Chicago, R. I. & P. R. Co. v. Farwell, 60 Neb. Deo oe ahinaty dees ae yew eee 422 
Chicago, R. I. & P. R. Co. v. Hambel, 2 Neb. (Unof.) 607........ 826, 829 
Chicago, St. P., M. & O. R. Co. v. Lagerkrans, 65 Neb. 566.......... 363 

’ Child v. Brace, 4 Pai. Ch. (N. Y.) 308........ 0. cece ee cae e teens 519 
Chisholm v. Ben, 7 B. Mon. (Ky.) 408... ..... ccc ceseeccvcseevces 467 
Chloupek v. Perotka, 89 Wis. 551. ......... ccc cece re eee eter eee 412 
Choctaw, O. & G. R. Co. v. McDade, 191 U. S. 64..............0 000, 680 
Cincinnati, S. & C. R. Co. v. Sloan, 31 Ohio St. 1................00- 240 
Citizens St. R. Co. v. Burke, 98 Tenn. 650............. cee eee eee 423 
City of Beardstown v. City of Virginia, 76 Ill. 34................. 263 
City of Beatrice v. Leary, 45 Neb. 149 ........ ccc eee ee ee eee 440 
City of Brownville v. Middleton, 1 Neb, 10........... ce eeu e eens 131 
City of Duluth v. Duluth Telephone Co., 84 Minn, 486............. T15 
City of Lansing v. Chicago, M. & St. P. R. Co., 85 Ia. 215.......... 232 
Clark v. Carey, 41 Neb. 780... 0... cece ccc eee e cece weer eneeeees 836 
Clark v. Hezekiah, 24 Ped. 663...... 0... ccc ccc nce cece ccc cn neces 645 
Clark v. Turner, 50 Neb. 290....... 0... ese es eee eeees 467, 474, 475, 478 
Clay: V. Clay;7 Tex: 250. 4c cc sacs ean tisiare sda cend aca soaa% 586 
Clothier v. Clark, 4 Harr. (Del.) 365.0... 0... cceeeeeeeneeeceeeee 586 
Clough v. State, 7 Neb. 320............ee0. whose se hints TWAS eA etecautss 556 
Cobbey v. Knapp, 23 Neb. 579.2... 0... cece ecw reece eee teen en eenee 551 
Cobbey v. Wright, 23 Neb. 250, 29 Neb. 274........... een eee eeees 96 
Coffield v. State, 44 Neb. 417......- cc cece cece eee renee eee eeeenes 160 
Coffin v. Edgington, 2 Idaho, 627.......... ccc cee eee reece crew eene 134 
Cole v. Union Central Life Ins. Co., 22 Wash. 26............ceevee 5 
Cole Brothers & Hart v. Williams, 12 Neb. 440................006 W112 
Gollyer v. Collyer, 110 N. Y. 481.0... 0. ccc ccc ccc ccc eee eer eeee 467 
Columbia Nat. Bank v. Baldwin, 64 Neb. 732.........0.cceeeeeues 478 
Columbia Nat. Bank v. German Nat. Bank, 56 Neb. 803........-... 76 
Colvin v. Warford, 20 Md. 357......... cece e cece eter nw eeeeee 471 
Commercial Loan & Bldg. Ass’n v. Trevette, 160 Ill. 390.......... 281 
Commonwealth v. Damon, 136 Mass. 441.......... cee ee eee veces 755 
Commonwealth v. Stump, 53 Pa. St. 182.......... ccc e eee ee een ee 508 
Commonwealth Mutual Fire Ins. Co. v. Hayden Bros., 60 Neb. 636.. 231 
Connecticut Fire Ins. Co. v. Jeary, 60 Neb. 338............. eee anee 9 
Conner v. Drake, 1 Ohio St. 166........ 0... ee eee eee teen ee cee ence 41 
Consolidated Ice-Machine Co. v. Trenton Hygeian Ice Co., 57 

NOUS, B98 ie Sie 0o ibis ve ise dearer Bialie Aco Sie, Dios wrenerbrdas o's We smiene aC wias 8 423, 425 
Continental Ins. Co. v. Ruckman, 127 Ill. 864.............. ce eeeeee 6 
Cooley v. Jansen, 54 Neb. 33........eceevcececoes aitee dette tuaeaieies 824 
Coquillard v. Hovey, 23 Neb. 622. ...cccccees secret eneccceees wee LL 
Cornell v. Radway, 22 Wis. 260. ....... cc eee cece cece eee eewes 520 
Cornman v, Sidle, 65 Minn, 84.......... cece cece eevee cree e sevens 368 
Cotulla v. Kerr, 74 Tex. 89... ...c cece cece cece cere tect eeeeteencee 760 
Council Bluffs Savings Bank v. Griswold, 50 Neb. 753............. 820 
Cowan Y¥. State, 22 Neb. 519....... ned iigutbu ar Sunbay Shai OMare uote ers ib ere id el wvRreiara. are 170 
Cowell vy. Phoenix Ins. Co., 126 N. Car. 684... 2... cee cee rece e eee eee 6 


CASES CITED BY THE COURT. xvii 


PAGE 
Cox v. Brain, 3 Taunt. (Eng.) 95..... Gehuiaete sity Cate srastedekeinne 551 
Cox v. Harris, 64 Ark. 218. ..... 0... cee ete cere e ene ens 6412, 648 
Cox v. Whitfield, 18 Ala. 738......... 0.00 cece eee e eee eee eens eens 137 
Credit Foncier v. Rogers, 10 Neb. 184............0 0. ec ec eee eens 455 
Crouse v. Hartford Fire Ins. Co., 79 Mich. 249.......-..-.0000 008 4,6 
Crowell v. Johnson, 2 Neb. 146....... 2.000 ce cee cece eter eees 526, 527 
Cumps v. Kiyo, 104 Wis. 656.............0005 iscrkaaaveh wates 249, 253, 256 
Cunningham v. Conway, 25 Neb. 615...... 0.0... cece eee eee ences 95 
Cunningham v. Fuller, 35 Neb, 58.........-.c cece ee ence cence ees 445 
Curran v. Wilcox, 10 Neb, 449..... 0... cece ce cece eee ete neee 448 
Curry v. State, 4 Neb. 545... 0... 0c cece eee cece eee tee ee ene 170 
Curtis v. Leavitt, 15 N.Y. 9... cece cee eee eee eee eee nees 717 
Cutler v. Roberts, 7 Neb. 4........ ccc cece e cee cc eee ee eet eeeneee 455 
Dailey v. Burlington & M. R. R. Co., 58 Neb. 396......... 2.00. - ee ee 487 
Daniels v. Hudson River Fire Ins. Co., 12 Cush. (3iass.) 416...... 291 
Daniels v. Tibbets, 16 Neb. 666............-- Peale le diets aussie wees 583 
Darlington’s Appeal, 86 Pa. St. 512. ... 0... cc cece cee ee eee eieteeee LT 
Davis v. Bargas, 12 Tex. Civ. App. 59........ ccc cece eee ree eee 587 
Davis’ vi Gray;.83 Ue S208. icc. eis ie Rei eee sae ee a as 240 
Davis v. Morton, Galt & Co., 4 Bush (Ky) 442........... cece wees 745 
Davis v. Phoenix Ins, Co., 111 Cal. 409.0... 0.0... cee eee eee vi 
Davis v. Pinckney, 20 Tex. 340.........cccececcececeeeeneees wees BBE 
Davis v. Rich, 2 How. Pr. (N. Y.) 86... . 0c cece cere wert neeee 532 
Davis v. Sigourney, 8 Met. (MasS.) 487. ........ 0c ccc ieee eee eens 468 
Davis v. Snyder, 45 Neb. 415..... 0... 0... ccc ccc eee ee eee eens 609 
Dawson v. Sims, 14 Ore. 561... .... cece cece ence ete tree teens 519 
Deck v. Smith, 12 Neb. 205... ..... cc ccc eee cee teeter e eens 450° 
Delorac v. Conna, 29 Neb. 791........ cece ee eee e cee een eee 306, 476 
* Denslow v. Dodendorf, 47 Neb. 328............. whee 581, 583, 584, 587 
Detroit Daily Post v. McArthur, 16 Mich. 447..................005 358 
Devine v. Home Ins. Co., 82 WiS. 471.0... 0... cc cece eee renee 7 
Dewey v. Chicago & N. W. R. Co., 31 Ia. 8738... .. 0... cece eee eee eee 650 
Dick v. Equitable Fire & Marine Ins. Co., 92 Wis. 46.......... sweat 49 
Dickinson v. Johnson, 110 Ky. 286...... 0. cc cc eee eee ce eee ween 483 
Dinsmore vy. State, 61 Neb. 418.0... .. 0. ccc cece cece ee eee eens 170 
Distilled Spirits, 11 Wall. (U. S.) 367............. cee eee eee eee 664 
Dix v. Smith, 9 Okla, 124... 0... ccc cece ee een eee 642, 648 
Doane v. Dunham, 64 Neb. 135........... cece eee ence sSonaierncetariene 478 
Doe v. Bray, Moo. & Mal. (Eng.) 166. ....... ccc eee cece cence eee 490 
Door v. Shaw, 4 Johns. Ch. (N. Y.) #17... cece ccc cee ee nee cree es 376 
Dorough v. Johnson, 108 Ga. 812. ...... ccc cc cet eee e wenn eee 489 
Dorsey v. McGee, 30 Neb. 657...... 0... cece cece eee cece te eeeeneee 283 
Doty v. Sumner Brothers, 12 Neb. 378......... 0. ccc ee cence er eree 585 
Du Bois v. Decker, 130 N. Y. 325........ Sa eGiee erence SS pidbeeatees & 431 
Dunbar v. Parks, 2 Tyl. (Vt.) 217... . cee cece cc eee eet eee 422 
Dundas v. Carson, 27 Neb. 634........ Bis ne’ 6 Lat iaala Ste etalidse leone feicteees 824 


xviii GASES GITED BY THE COURT. 


. PAGE 
Dunn v. Haines, 17 Neb. 560....... ccc cece cece cee eseccceecaseeees 96 
Dyckman v. Sevatson, 39 Minn. 132...........cccecececceuceeeees 642 
Hagle Fire Co. v. Globe Loan & Trust Co., 44 Neb. 330.......0.0005 363 
Eastwood v. People, 3 Parker Crim. Rep. (N. Y.) 25.............05. 423 
Eaton v. Eaton, 66 Neb. 676....... 0. ccc cece c ccc eet eceneeeceens 515 
Ela v. Edwards, 16 Gray (Mass.) 91..... 0.0... . ccc cee ec eee eee ences 475 
Elliott v. Morgan, 3 Harr. (Del.) 316......... 0... ccc cece e cence 586 
Elliott v. Sibley, 101 Ala. 344... 0... cc. c ccc eee e eee eet tee cence 113 
Emerson v. White, 29 N. H. 482...........00cee eens escestig atehiatishs 459 
Englebert v. Troxell, 40 Neb. 1935........ 0. cece ce cee cece ene eee 782 
Ennis v. Buckeye Publishing Co., 44 Minn, 105..........02eeeeeeee 620 
Equitable Building & Loan Ass’n v. Bidwell, 60 Neb. 169........... 556 
Estate of McKenna v. McCormick, 60 Neb. 595.........0.ec cece eeee V1 
Evans v. Warren, 122 Mass. 808..........cccccccceceevcerees 642, 643 
Everton v. Esgate, 24 Neb. 235......... iota 4c cnat este hte ears 2 18 

‘ Evertson v. Booth, 19 Johns. (N. Y.) #486........ cece cece eee eeeee 376 
Ex parte Cubbage v. Franklin, 62 Mo. 364...... 0.000 cee eeceeeeeee 798 
Ex parte Donahoe, 24 Neb. 66......... cece ccc cree cree ee eneeenees 833 
Ex parte Munford, 57 Mo. 603...... icasd sae ve tated an ahrec et fe blbuGduielereodls eoetaauare se 188 
Fager v. State, 49 Neb. 439. ......... cece cee eee e eee wee ee cae ATS 
Fairchild v. Northeastern Mutual Life Ass’n, 51 Vt. 615............ 265 
Farley v. Peebles, 50 Neb. 723....... Ss sapieigcd aeseal eScary Gia ar vie sFea uae sia 176 
Farmers Bank v. Garrow, 63 Neb, 64............8. Hee eae aed 311 
Farmers Bank v. Harshman, 33 Neb. 445....... 0... ee ceeeeeeeeee 437 - 
Farmers Loan & Trust Co. v. Kansas City, W. & N. W.. R. Co., 

BS Wed 1825 ied west adsete ate bona weomeasees ware ha yeucos Mauer tates 231 
Farmers & Merchants Bank v. Anthony, 39 Neb. 343............... 231 
Farmers & Merchants Ins, Co. v. Nixon, 2 Colo. App. 265.......... 6 
Farwell v. Importers & Traders Nat. Bank of New York, 90 ° 

NEY 48 Biiapaaols ara cescashseud Se Secaee wnasars, Seana erate hear a eee Pa waa aes 377 
Fenstermaker v. Page, 20 Nev. 290.......... cc cece eee e eee ucs eee BT 
Fiala v. Ainsworth, 63 Neb. 1......... ccc eee cece ee eaes Naceteal scbua sa 308 
Field v. Chipley, 79 Ky, 260... ...... ccc ce cee eee cece eee neces 482 
Field v. Hunt, 22 How. Pr. (N. Y.) 329......... ccc eee eee e teens 519 
Field v. National Council of K. & L. of S., 64 Neb. 226.......... 662, 665 
Fines v. Bolin, 36 Neb. 621.... 0.0... ccc ccc e ene cee een meee 216 
Fire Ass’n of Philadelphia v. Ruby, 60 Neb. 216............ 334, 486, 487 
First Nat. Bank of Cobleskill v. Pennington, 57 Neb. 404........... 334 
First Nat. Bank of Wilber v. Ridpath, 47 Neb. 96..............2005 556 
Fischer v. Johnson, 106 Ia. 181......... 0... cc ccc ccc ewe cee cence 390 
Fishbeck v. Phenix Ins. Co., 54 Cal. 422..........00.00eee Vdeaaings 9 
Fiske v. Anderson, 33 Barb. (N. Y.) 71..... Cane POE RGAtT ere Tere 531 
Fitch v. American Popular Life Ins. Co., 59 N. Y. 557..... esafitisacenefae 292 
Fitzpatrick v. People, 98 Il]. 269.0... 0... cc cc cee cee ce eee ee cenes 424 
Flanders v. Mullin, 73 Vt. 276........ 0. ccc cece cee cece ee serene ae. 423 


CASES CITED BY THE COURT. xix 


PAGE 
Fogg v. Ellis, 61 Neb. 829..........ceseeeue sub giaaigcan ards i erete Suskersis-ove 129 
Follmer v. Nuckolls County, 6 Neb. 204. ......ccccccccseccceeseces 600 
Folsom v. Clemence, 111 Mass. 273........ccccccccscccscccseccces 645 
Fonner v. Smith, 31 Neb. 107............ Desa eeeees arene eeereres 76 
Forbes v. McCoy, 24 Neb. 702.........cccecccccccccsccsccescseeees 281 
Forbes v. Scannell, 13 Cal. 242... ... ccc ee cence scree econ ee cnaceee 470 
Ford v. Cobb, 20 N. Y. 844... .. ccc ccc cece cece eset eer eeeserewece 415 
Ford v. Fitchburg R. Co., 110 Mass. 240. ........ cece cree ccceeree 13 
Forsyth v. Central Mfg. Co., 103 Tenn. 497..... eae dete nies a\arsiele%e:s wees 423 
Fosdick v. Schall, 99 U. S. 285... .. 0... ce cee eee rece ees fata eai ce 230 
Foster v. Mullanphy Planing Mill Co., 92 Mo. 79......-eceeecceene 50 
7 Fox v. Abbott, 12 Neb. 328...... cc ce cece cee c cece receees 89, 764, 766 
Fox v. Graves, 46 Neb. 812.........ccccescceccececcrecvccous sees 237 
Fulton v. City of Lincoln, 9 Neb. 358.........0c cee ecececeeneee wo. 564 
Funk v. Kansas Mfg. Co., 53 Neb. 450......... 0. cee eceeeoee wi os'eaend 449 
Fusze v. Stern, 17 Il], App. 429. ....... ces eeeeee tee aa ave Mus aneletncoiete 521 
France v. Bell, 52 Neb. 57... ... ccc ccc cc ccc ce cece cere teecereeee 253 
French Bank Case, 58 Cal. 495........ ccc ccsccrecceccecsarsccces 240 
Frenzer v. Phillips, 57 Neb. 229.... 0... ccs cc cce cee ncereeeeeres 452, 454 
Fryer v. Fryer, Rich. Eq. Cas. (S. Car.) 85...........ceeceeeees s. 507 
Gaines v. Betts, 2 Doug. (Mich.) 98........ccecccn cece neces esees 586 
Gandy v. Orient Ins. Co., 52 S. Car. 224..... Ore nee 5 
Gardner v. Gardner, 177 Pa. St. 218. ..... ccc sec ecw wren cane 467, 468 
Gardner v. Kelso, 80 Ala. 497.0... cece seer ence cet eeccnetecencs 489 
Garneau v. Omaha Printing Co., 42 Neb. 847........00065 Saleen Lod 
Garnett v. Meyers, 65 Neb. 287.......ccecccccseccececerereseaee 573 
Garrett v. Woods, 3 Kan. 231....... ovoiaterashue Shaichatels oie icvacaraie @alereress oe. “DOO 
Gartrell v. Stafford, 12 Neb. 545.......ccccccesseccecceeeeueseuee 345 
German Ins. Co, v. Gray, 43 Kan. 497....... cc cece cee sce c enc eeee 5, 6 
German Ins. Co. v. Heiduk & Skibowski, 30 Neb. 288............08 11 
German Ins. Co. v. York, 48 Kan. 488..............ccceccence ieien Ho 
German-American Ins. Co. v. Humphrey, 62 Ark. 348...... soceeee 5,6 
Gerner v. Mosher, 58 Neb. 135............-.4 eee ares ie. piaialoreree 150 
Gibson v. Gibson, 24 Neb. 394.......ccccccccccecrcccsceceesecees 515 
Gibson v. Hammang, 63 Neb. 349..........6. Serre errr 306, 476 
¢ Gilbert v. Garber, 62 Neb. 464...... Sarid ie die Skye Web BA's Goby wate ee 103, 307 
Gill v. Dewitt, 7 Ky. Law Rep. 587.....ccccccccnccecscccccevevas 462 
Gillespie v. Sawyer, 15 Neb. 536...... serous bie eid Sieie ide ore waar 273, 280, 281 
Gillilan v. Kendall, 26 Neb, 82..........05. sieseiedse bye0ree eee lesa ree? BLO 
Goddard v. Buiow, 1 Nott & McC. (S. Car.) 45. eeree db ocpiersraveigiaceialartaze's 437 
Goldman v. Smith, 93 Fed. 182... ......esccecccecvce isd eeive’s ose G88 
Goldsberry v, State, 66 Neb. 312...........e000. + tireceias hieree ca) ect avers 167 
Goodright v. Glazier, 4 Burr. (Eng.) 2512......... eee ee eee hele esies 469 
Goodright v. Harwood, 3 Wils. (Eng.) 497. .cccccescccccvcecaceees 477 
Gran v. Houston, 45 Neb. 813............c0ceeeees teseeeseeeceses S19 


Grant v. Grant, 1 Sandf. Ch. (N. Y.) 235... ...cccvcnccccccssseces 470 


Xx ‘CASES CITED BY THE COURT. 


PAGE 
Graves v. Scoville, 17 Neb. 593........eeee ai RSs ENG eee eR ee 653 
Great Western R. Co. v. Bacon, 30 Ill. 347..........-.06. viet’ Sse siees 263 
Green Bay & Mississippi Canal Co. v. Hewitt, 62 Wis. 316......... 712 
Gregory v. Gates, 30 Gratt. (Va.) 83....... ccc cceeserecsececeeses 798 
Gribble v. Pioneer Press Co., 34 Minn. 342........cccecsccccvcvccs 754 
Griffith v. New York Life Ins. Co., 101 Cal. 627....... ‘ai eaters arieiiins 12 
Griswold v. Eastman, 51 Minn. 189..........cccceccscceves wocees 412 
Habig v. Layne, 38 Neb. 743........cccaseoe es iverere stones Sieis: oie bierad See 211 
Hackney v. Hargreaves Bros., 3 Neb. (Unof.) 676..............6338, 639 
Hagan v. Walker, 14 How. (U.S.) 28........ cece nce e cee e ct eeeee 709 
Hagensick v. Castor, 53 Neb. 495.....ccccccccccecseccccsecees 400, 413 
Hale v. Sheehan, 52 Neb. 184. .....cccccsecccccecececesceseesececs 27 
Hall v. Aitkin, 25 Neb, 360....... 0c. cece eee eee cece tere eee nneee 555 
Hall v. Otterson, 52 N. J. Eq. 522... .... cece cece tect eect ceccece 17 
Hallam v. Post Publishing Co., 59 Fed. 530..........ccceceeecevece 760 
Hamilton v. Eno, 81 N.Y. 116....... 0... cece cee eee teens veweeeeee 160 
Hancock Mutual Life Ins. Co. v. Schlink, 175 il. 72.1, een aa i) 
Hanna v. Emerson, 45 Neb. 708......... ccc cece wee e ete tceeennes 96 
Hanover Fire*Ins. Co. v. Dole, 20 Ind. App. 333.........0.ccec cece 10 
Hanscom v. Meyer, 61 Neb. 798........-...eceececeeceecevens ‘eee 122 
Hanson v. Township of Red Rock, 7 S. Dak. 38.........cceceeceues 429 
Hargreaves v. Tennis, 63 Neb. 356....0...cccccceesceecees + ceteieie sis 1720 
Harring v. Allen, 25 Mich. 505......... ols oa erase yareiW's: asesd datelb were tub 468 
Harris v. State, 24 Neb. 803. ......c cece cece ncn cece ence estes ceees 421 
Harrison Nat. Bank of Cadiz v. Austin, 65 Neb. 632...........0.6. 101 
Harryman v. Harryman, 49 Md. 67... ... ccc cece weer erect ereeeces 135 
Hart v. Beardsley, 67 Neb. 145......... ccc coco cccccccesccccccsces 368 
Hart v. Niagara Fire Ins. Co., 9 WaS8h. 620......ccceececceccccses P 5 
Hartford Fire Ins. Co. v. Keating, 86 Md. 130..........ecccceeves 5 
Hartford Fire Ins. Co. v. Landfare, 63 Neb. 559........... 3, 6, 9, il, 666 
Hartford & Salisbury Ore Co. v. Miller, 41 Conn. 112............... 712 
Hartt v. Harvey, 32 Barb. (N. Y.) 55......cecceceeccenccecceevees 113 
Hartwig v. Gordon, 37 Neb. 657. ....ccccccccrecccccccceeveccsece 445 
Harwell v. Lively, 30 Ga. 315....... cece ccc eee ence netececcsscenee 472 
Harwood v. Goodright, 1 Cowp. (Emg.) 87.........cecccceccees 469, 477 
Havens v. Grand Island Light & Fuel Co., 41 Neb. 158............. 83 
Hawkins v. Blake, 108 U.S. 422... . cece cece cece cece enter eeveses 376 
Hawkins v. Glenn, 131 U. S. 319...... Ries WR Sai ce Oe SH Cee atewiaeyes 231 
Hawkins v. State, 138 Ga. 322..... cece ee ceee Didie-sve eS e ies Sos eo, BEES 177 
Hay v. Reid, 85 Mich. 296....... aie, Seb Fie 9 evace'elbVon8-aus ei ok: bw Scales we 760 
Haynes v. Sanborn, 45 N. H. 429......cccccccesesees WiRieGeiaSelare arbre 642 
Hays v. Mercier, 22 Neb. 656.........ecceeeees Na bier la ce seeeccceees 653 
Haywood v. Lincoln Lumber Co., 64 Wis. 639...... wate! Be ndiereeiere 229 
Heffron v. Gallupe, 55 Me. 563......ccccceeees O00 Sele cee 8-0 srer0 oe 423 
Heidenbluth v. Rudolph, 152 Tl. 316...........22ceaee ear oe Sco esate ve 281 


Heilman y. Shanklin, 60 Ind. 424..........eeeeee5 segeananenengens 489 


CASES CITED BY THE COURT. xxi 


PAGE 
Henriques v. Yale University, 28 App. Div. (N. Y.) 354...... eafceateca 489 | 
Henry v. Ward, 49 Neb. 392............ ccc ccc nce nce ce eresseeee 330 
Hewit v. Bank of Indian Territory, 64 Neb. 463.............ceee0- 487 
Hiler v. People, 156 Tl. 511..........-.ese eens sleveas-avistirs ceceeeeesee 508 
Hill v. State, 42 Neb. 508......... ccc ccc cee cece nee ewes eee eees 177 
Hilton v. Phenix Assurance Co., 92 Me. 272......... ee cee eevee sean 3 
Hobkirk v. Phoenix Ins, Co., 102 Wis. 13.........ecceeeeeeees scene. 25 
Hockenberger v. State, 49 Neb. 706.......... cc esc cn cece reccnceee 445 
Hoenthal v. Turnure, 50 Tex. 1....... ccc ccc ence eee cece ssenece 137 
Holbrook v. Peters & Miller Co., 8 Wash. 344.........cccceceeenes 49 
Holland v. Chicago, B. & Q. R. Co., 52 Neb. 100......... cc cee eee ees 448 
Holliday v. Brown, 34 Neb. 282........ ces eee ececcoes Sete aiavet dena 481 
Holmes v. Davis, 19 N. Y. 488. ........ ccc ccc cece ses e eee neeeeeee 743 
Holsworth v. O’Chander, 49 Neb. 42....... cc ccc cncee sce e seen eneee 104 
+ Holt v. Schneider, 57 Neb. 528.2... ... cc cece cece eee ee een cece reece 295 
Holt County v. Scott, 53 Neb. 176.......... ccc cece eee eee eees 550, 554 
Home Fire Ins. Co. v. Hammang, 44 Neb. 566...........0..e eee eee 664 
Home Fire Ins. Co. v. Kuhlman, 58 Neb. 488... ...... 0. cee eeeeeee 664 
Home Ins. Co. v. Gibson, 72 MISS, 58...... ccc cece cece rec aenee 5,93 
Horbach v. Smiley, 54 Neb. 217. .........cacecenes ja varale feele bie aces 254 
Horton v. Home Ins. Co., 122 N. Car, 498. ........ 00 eee cece seeee 10 
Hough v. Aetna Life Ins. Co., 57 Ill. 818. ..... 0... ccc eee eee ee eee 608 
Howard v. Parks, 1 Tex. Civ. App. 603.2... 0... cee cece eee e eee 643 
Howser v. Commonwealth, 51 Pa. St. 3382. ...... ccc cece cece ewes 422 
Hubbard v. Knight, 52 Neb. 400........ cc ccc cece ccc w ee eer eeentes 528 
Hubbell v. Canady, 58 [1]. 425... .. ccc ccc e eect te eee esenes wees 254 
Hudkins v. Ward, 30 W. Va. 204........ cc cece eee cce ce eereee vevee 376 
Huff v. Ames, 16 Neb. 139....... plata lacel a joicnet ay oe cdiigrel nx tosh wcetavel evel seals le 541 
Hulett v. Carey, 66. Minn. 327... .... ccc cece ence eee c cee e eet vece 514 
Hullman v. Honcomp, 5 Ohio St. 287. .... ccc ccc ccc erent e eee 113 
Humboldt Driving Park Ass'n v. Stevens, 34 Neb. 528............ 113 
Hunt v. State Ins. Co., 66 Neb. 121... .... cece seen eee 3, 9, 10, 666 
Hunter v. Stevenson, 1 Hill (S. Car.) *415....... ccc cece eee ence ee 528 
Hurlbut v. Hall, 39 Neb. 889.......... cee eeeeeeee eee BPE SARS 279 
Improved Match Co. v. Michigan Mutual Fire.Ins. Co., 122 Mich. 256 5 
Ingram v. State, 24 Neb. 38. ..... ccc cece cee cee e teense teeesseene 833 
Inhabitants of Wooster v. Baton, 13 Mass, 371..... eiahinerase ohare eta er 20 
In re Balcom, 12 Neb. 316... .. 0. ccs cece ec cece ce eee e cet eenneene 161 
In re Beerman, 112 Fed. 662. ..... ccc cece cece e cece eer enceeseee 639 
In re Beerman, 112 Fed. 668.........ccecscccccesccrecvceesssaces 630 
In re Brant, 96 Fed. 257. .... ccc ccc ccc cee teen re eee erect teens 225 
In re Cunningham, 38 Minn. 169.......... cece accececececeeeeees 473 
In re Docker-Foster Co., 128 Fed. 190........ceceeee erence ereeees 640 
In re Eggert, 102 Fed. 735....... ccc cece see e cece eee 627, 628, 629, 630 
In re Estate of Nugent, 77 Mich. 500........... ccc ecceeceenceoes 497 


In re Fort Wayne Blectric Corporation, 99 Fed. 400............... 628 


xxii . CASES CITED BY THE COURT. 


. ° PAGE 
{n re Frasier, 117 Fed. TAG?) dataset oe nde ae Sete ees eae Svailsiees 639 
In re Gould’s Will, 72 Vt. 316... 0... cee ccc ccc ee cee eee cnc eees 472 
In re Lewis’s Will, 51 Wis. 101...... 0.0... ccc ccc cee eee eee 475 
In re Lloyd, 51 Kan. 501... ... cee ee ee eee este iecn bee 206 
In re McCarty, 81 Mich. 460........ 0... 0c cece cece ee eee ec eeeenne 497 
In re McVey, 50 Neb. 481..... 0... 0. ccc cw ccc cece ee en ee ae eneavence 206 
In re Pekin Plow Co., 112 Fed. 808......... 0... eecccececreuceces 639 
In re Ronk, 111 Fed. 154.........0ccecesuleeseeecees Ween Celnscs 646 
In re Venable’s Will, 127 N. Car. 344. ...... 0. ccc cece eee eee eee 476 
In re Walker, 61 Neb. 808........ 0. ccc cece eect eee ee reves eneaes 833 
In re Wright, 96 Fed. 187..... spudnapatian Slaw anavenseuly. Saree Sveti censuses MwA ae eS 645 
Insurance Co. v. National Bank, 88 Tenn. 369............0ccee eee 5,7 
Iowa Savings Bank v. Frink, 1 Neb. (Unof.) 14............0.000- 517 
Jackson v. Creighton, 29 Neb. 810.......... 0c. cece eee cece eee eee 250, 
Jacobs v. St. Paul Fire & Marine Ins. Co., 86 Ia. 145.............05. 3 
Jandt v. Deranlieu, 43 Neb. 422....... 0... cece cee cee ce en eee eees 131 
Janouch v. Pence, 3 Neb. (Unof.) 867............0 0008 peace acidiaet acerca 744 
Jeffres v. Cashman, 42 Neb. 594...... 0... cc eee cece cee cee e eens 835 
Johnson vy. Hahn,-4 Neb, 189.......... ccc cece eee te eee enna 95 
Johnson v. Parrotte, 34 Neb. 26............. 6 kaus BE easabtneseah Serine 421 
Johnson v. Wald, 93 Fed. 640........ 0... cece cece cee eee eee ... 628 


Johnston v. Milwaukee & Wyoining Investment Co., 46 Neb. 480.... 298 
Johnston v. Phelps County Farmers Mutual Ins. Co., 63 Neb. 21.... 12 


Jones v. Bank of Leadville, 10 Colo. 464......... 0... eee eee eee 240 
Jones v. Billstein, 28 Wis, 221... .... eee cc cee eee eee eee 824 
Justice v. Nesquehoning V. R. Co., 87 Pa. St. 28..............0. wee. 396 
Kahn v. Traders Ins. Co., 4 Wyo. 419..... aaah iddlinels dyes eiaearske soa 6 
Kahre v. Rundle, 88 Neb. 315........ 0. ccc cece eee tere eee eens 397 
Kalmutz v. Northern Mutual Ins. Co., 186 Pa. St. 571.............. 10 
Kansas Protective Union v. Whitt, 36 Kan. 760................505. 267 
Kase v. Best, 15 Pa. St. 101... 0... cece cc ee ce tee eee eee nees 587 
Kastner v. State, 58 Neb. 767......... cece eee cere eet ee ee een eee 177 
Kaufmann v. Drexel, 56 Neb. 229... .... ccc cece eee e tenes 435, 769 
Kearney v. Andrews, 10 N. J. Hg. 70... ... ce cece eee eee eee eens 113 
Kearney v. Denn, 15 Wall. (U. S.) 51... eee cee ee eee 496, 497 
Keene’s Appeal, 60 Pa. St. 504... 0... ccc ccc cee cece ee cece ene 822 
Keith v. Tilford, 12 Neb. 271.......... eeiay aheadhSin, dt dol aire Serer artss roa, Beco eae TH 
Kemper v. Renshaw, 58 Neb. 518.........c cece cence crete nee eeeee 236 
Kennard v. Kennard, 35 Ohio St. 660........ 0... cece ee cee eee eees 1385 
Kens v. Robertson, 46 Neb. 887......... cece eee cece eee ree eeeees 428 
Kettenbach v. Qmaha Life Ass’n, 49 Neb. 842............. ostenacastenel a fe 290 
Kiene v. Shaeffing, 33 Neb, 21......... bial areSoud BNO acu hearts adden eee eu 545 
King v. Colvin, 11 R. 1. 582... .. cc cc ccc cece ee cece tee neteee 737 
King v. Goodwin, 16 Mass. 68.......... 0.0: cece cere eee tence teens 529 
Kingman v. Lancashire Ins. Co., 54 S. Car. 599.......... 0. 0eeeeeee 10 


Kroh v. Heins, 48 Neb. 691......... 00. cee eee teen ec eeees Secbee aves A98 


CASES CITED BY THE COURT. “xxiii 


PAGE 

Kruger v. Western Fire & Marine Ins. Co., 72 Cal. 91............. 4 
Kuhnert v. Conde, 39 Kan. 265............... eso teteisah esa Yes halere leaves 8 134 
Laflin v. State, 49 Neb. 614............... Sa ace ea yak ayers ib Tesla 599 
Lamb v. State, 40 Neb. 312............... Seb eee rete renee eenes 197 
Lamberton v. Connecticut Fire Ins. Co., 39 Minn. 129............ 5, 6,9 
Lane v. Hill, 68 N. H. 275... 00... cc cece ccc cece e ete eeeaeees 477 
Isane y. Morse, 6 How. Pr. (N. Y.) 394....... 0. ccc cece ese ceeee 527, 532 
Lane v. Starkey, 20 Neb. 586........ cc cece ee cece ence eees Leet eees 481 
Lantry v. Parker, 37 Neb. 353........cccceeeeeeeccccccecesereeees 461 
Larson v. Cox, 68 Neb. 44.......... big fab siecle dw peg eek Peak oe. 361 
Latenser v. Misner, 56 Neb, 340......... 0... ceca eee e eens eee eee .. 486 
Latimer v. State, 55 Neb. G09... ... ccc cece eee etc eee eees 160 
Laurence v. Laurence, 164 Il]. 867... 0... 0... cece cece cece teen eees 513 
Laval v. Rowley, 17 Ind. 36.......... ccc cee cence eee e et eees 529 
Lavalle v. Badgly, 33 Ia. 155.2... 0... cece ec ccc cece nee eee ee nean 587 
. Lawton v. Fonner, 59 Neb. 214......... cece cece cece cence seen eues 27 
Lawyer v. Smith, 8 Mich. 411................ 0... ... cee eee eehaated 468 
Lea v. Polk County Copper Co., 21 How. (U. S.) 493............... 478 
Leach v. Milburn Wagon Co., 14 Neb. 106.............. 0.00. c ee eee 89 
Leach vy. Sutphen, 11 Neb. 527...... ccc ccc cece cee cee ence eees 654 
Lee v. Gregory, 12 Neb. 282....... ccc cece cere ee tweet cece ceses 376 
Legare v. Ashe, 1 Bay (S. Car.) 464. ....... 0... cece cece eee 468, 473 
Leighton v. Stuart, 19 Neb. 546............... Face canard Salle arnee wud ded ove .. 645 
Leslie v. Leslie, 6 Ir. R. Eq. 382...............008 ei siginiare dam ecack resets 473 
Levy v. Peabody Ins. Co., 10 W. Va. 560....... 0... cece ee eee eee 3 
Lewis v. Watrus, 7 Neb. 477......... PT CCC ee erie oe Pee 582 
Lewon v. Heath, 53 Neb. 707......... weet eacteh been ceeeeees 824 
Libby v. Cushman, 29 Me. 429....... 0.0... cece cee eee ene as sees 642 
Lichtenberger v. Johnson, 32 Neb. 185.............0c0eceee tee etches 216 
Lime Rock Bank v. Plimpton, 17 Pick. (Mass.) 159............... 437 
Lindsay v. State, 46 Neb. 177........ cece cece cece cect eu cee vcnevee 166 
Lingonner v. Ambler, 44 Neb. 316........ccc cece reece eee e eee ecees 253 
+ Link v. Reeves, 63 Neb. 424............. *,. 128, 130, 132, 136, 137, 138 
Link Belt Machinery Co. v. Hughes, 195 Ill. 412............ ere ere 242 
Linton v. Unexcelled Fireworks Co., 128 N. Y. 672............0048. 712 
Litchfield v. Burwell, 5 How. Pr. (N. Y.) 341..... OPI Ree see 581 
Liverpool & London & Globe Ins. Co. vy. Ende, 65 Tex. 118.......... 7 
Livingston v. Smith, 14 How. Pr. (N. Y.) 490..............-..... 544 
_ Livingston Loan & Building Ass’n v. Drummond, 49 Neb. 200 ge bayane 370 
Logan v. Nebraska Moline Plow Co., 3 Neb. (Unof. )D1Gs eae aes 639 
Loggins v. State, 12 Tex. ADP. 65.0... 0... ccc cc ce eee eee 172 
London & Lancashire Fire Ins. Co. v. Gerteisen, 106 Ky. 815........ 5 
Long v. Clapp, 15 Neb. 417... ... 2c ccc cece cece ccc ete te ence nn eeeee 283 
Long v. Rogers, 17 Ala. 540... . cece ccc ce ene eee e ee ee eee rene 738 
Lorimer v. Lorimer, 124 Mich. 681. ...... ccc cee ecu w eee e cere ec enees 508 
Loudon v. Coleman, 62 Ga. 147... ccc cece eee e ee eens Rae cee anelee: a 493 


3 


Xxiv CASES CITED BY THE COURT. 


PAGE 
Lounsbury v. Catron, 8 Neb. 469............ cece cece c nent eeeeece 609 
Lovell v. Payne, 30 La. Ann. 511..............0006. sexta au leue eee 263 
Lowry v. Pourdieu, 2 Doug. (Hng.) 468........ 0. cc cece eee e cece nee 566 
Lubker v. Grand Detour Plow Co., 53 Neb. 111................008- 585 
Lydick v. Chaney, 64 Neb. 288........... 0. eee ee cece cece ee eeenes 353 
Lydick v. Gill, 57 Neb. 89......cccceccecc cece c reese eeeeeseeees 281, 282 
Lynch v. Kelly, 41 Cal. 282... .... ccc ccc cece teen e eee enes 586 
Lyon v. Clark, 129 Mich. 381......... 0... ccc eee cece eee lenenee 629, 631 
McCann v. Welch, 106 Wis. 142...........ceeceeeeesuuecces Rataage 462 
McClelland v. Scroggin, 48 Neb. 141..........eeseue0e Sitar tora Ny 834 
McCleneghan v. Reid, 34 Neb. 472....... 20 cc cece cues cece vcerseees 755 
McClure v. McClure, 86 Tenn. 178......... 0. cece cece cee se eee reees 472 
McCluskey v. Cromwell, 11 N. Y. 598....... 0... cece cee eee ence 319, 324 
McCormick Harvesting Machine Co. v. Martin, 32 Neb. 723......... 83 
McCoy v. Conrad, 64 Neb. 150...........0 eee snes 464, 475, 503, 512, 513 
McCoy v. Lane, 66 Neb. 847...... 2c. cece cece cece te cte cereus eees 782 
McCulloch: v. Valentine, 24 Neb. 215...... 0. cece cece eee e ne evees 798 
McCune v. House, 8 Ohio, 144........ cece ee cere eee eT are 474 
McDonald v. Bowman, 40 Neb. 269..........0ce0ee eroece deat seevees 283 
McDonald v. McDonald, 142 Ind. 55.............. sete eee ieee 468. 
McDonald v. Penniston, 1 Neb. 324.......... 5c ccneeweaee Wows otrsecg sod. 
Macfarland v. West Side Improvement Ass’n, 56 Neb. 280.......... 253 
McGavock v. Pollack, 13 Neb. 535.......... aiacee Wavesn cece eens 028, 532 


McGonigle v. Susquehanna Mutual Fire Ins. Co., 168 Pa. St. 1..... 5,7 
McGorty v. Southern New England Telephone Co., 69 Conn. 635.... 73 


McGuire v. Ranney, 49 Ohio St. 872... 0... ... ccc ccc cee ene eae eo. 132 
McHenry v. Jewett, 26 Hun (N. Y.) 458..........ccceencceceeenes 112 
McManany Vv. Sheridan, 81 Wis. 538......... cece ee cn erent cence 795 
McMaster v. New York Life Ins. Co., 188 U. S. 25........... scenes 9 
Madison County v. Rutz, 63 TL. 6b... . ce ee eee ete eens 586 
Male v. Dahlgrin, 66 Neb. 524... ...... ccc ccc cece ee ene eens 300, 306 
Manley v. Shaw, Car. & Mar. (Wng.) 361..........ecceeseeeseeees 422 
Manly v. Bitzer, 91 Ky. 596...........0.... oa veie lea ein heaves Bea koa 483 
Marcy v. Russ, 1 Root (Comm.) 176........ccceeee enc ee ene eeeeee 584 
Martin-Brown Co. v. Henderson, 9 Tex. Civ. App. 130..... aivabbare: des 640 
Maryland v. Baldwin, 112 U. S. 490. ....... cece cece eee eee aeons 508 
Maryott v. Gardner, 50 Neb. 320.......... ecw cece cece cere neceees 585 
Mathews v. Mulford, 53 Neb. 252.......... ccc cceucces errr sree 448 
Mattison v. Allanson, 2 Strange (Eing.) 1238........ pid dacele er oie wee 422 
Maxwell v. Home Fire Ins, Co., 57 Neb. 207......... ccc ccevceece 271 
Mechanics Nat.-“Bank of Newark v. H. C. Burnet Mfg. Co., 32 N 

Jee? HS 28 Gis, 3 sud esas, Seca each tse dt ioe fav ate wie "evanseasanin'a bon So Aya ase se Rie bs Sager ae 113 
Mee v. Bankers Life Ass’n of NNSROts, 69 Minn, 210............. 664 
Meehan v. First Nat. Bank of Fairfield, 44 Neb. 213.............- .. 271 
Merchants & Manufacturers Bank v. Kent, 43 Mich. 292........ 225, 232 


j Merchants Nat. Bank of Omaha v, McDonald, 63 Neb. 363....47, 48, 52 


CASES CITED BY THE COURT. XXV 
PAGE 
Merriam v. Coffee, 16 Neb. 450..... 0... cece cece cece ee eect eee 526 
Merrick v. Kennedy, 46 Neb. 264....... 0... ccc cee ce cece eee eee eee 568 
Merriman vy. Hyde, 9 Neb. 118. ....... 0... eee eee eects 119 
Meyer v. Shamp, 51 Neb. 424........... cece ccc eee eee eee wees 111, 618 
Michaut v. McCart, 55 Neb. 654.:...........--0.00- nev aeie sede vy 584 
Miller v. Bowles, 58 N. Y. 253.... 0... 0. ccc cece eee eee cee cence 240 
Miller v, Hartford Fire Ins. Co., 70 la. 704... ... 0... cece ee eee eee 9 
+ Miller v. Meeker, 54 Neb. 452........ ccc eee eee c ee eee renee we enee 92, 96 
Miller v. Mutual Benefit Life Ins. Co., 31 Ia. 216........... rgpttee see 292 
Milligan’s Appeal, 104 Pa. St. 508... 0... .. cece eee eee eee ee eens 377 
Minick v. Huff, 41 Neb. 516........ 0. cece cece cet e eect e reece 283 
Minkler v. Minkler, 14 Vt. 125. ...... ce cc cee e ee cece eect eee eeaes 468 
Minnesota Stoneware Co. v. McCrossen, 110 Wis. 316.......... 249, 253 
Missouri P. R. Co. v. Baier, 37 Neb. 235............ cee eee eee eee 556 
Missouri P. R. Co. v. Fox, 60 Neb. 531.............. ean siee 481, 517, 835 
Misouri P. R. Co. v. Goodholm, 61 Kan. 758.............. eee eee 70 
Mizer v. Bristol, 30 Neb. 188........ 0. cece ee cee cece eee eee eee eee 487 
Modern Woodmen Accident Ass’n v. Shryock, 54 Neb. 250.......... 292 
Modern Woodmen of America v. Lane, 62 Neb. 89................. 664 
Modern Woodmen of America v. Tevis, 117 Fed. 369............. 661, 666 
Moline, Milburn & Stoddard Co. v. Pereau, 52 Neb. 577....... ceeee 88 
Moody’s Heirs v. Moeller, 72 Tex. 635......... cece eee cece eeneene . 253 
Moore v. Manser, 9 Ia. 47....... Sac teed brad were Shes oe tes Ghee 587 
Moore v. Slack, 140 Ind. 38.............-eeeee Re Uelesaeeetre 135 
More v. More, 92 Ill. App. 465........5--ceeeeeee Saw see G04 089 ceeee 475 
Morrell v. Kimball, 4 Abb. Pr. (N. Y.) DOD sie cioradieeiaes oe wabdcawrede Dok 
Morris v. Merrell, 44 Neb. 423..... 2.2.00 cee ee ence et eeee eens ceceee 95 
Morrissey v. Broomal, 87 Neb. 766.........:. sees eeee cece cee eenee 114 
Motley v. Motley, 53 Neb. 375..:......eceeee cece eee cence ener ene 799 
Moulor v. American Life Ins. Co., 111 U. S. 335...............0.0.. 292 
Murphy v. De Haan, 116 Ia. 61...... 0... sec e cece eee e eens hota. “545 
Murray v. Cunningham, 10 Neb. 167.......-. cee cere eee eee ees ~. O51 
Myers v. Binkley, 26 Ind. App. 208.......... sees cece eee cence eens 488 
Naglee’s Estate, 52 Pa. St. 154........ cee cece cece cece eee e enone 798 
Nash v. Baker, 40 Neb. 294......... secre e teeter cere rece tenencees 280 
National Bank of El Paso v. Fink, 86 Tex. 3083..................0.. 482 
National Bank of New London v. Lake S. & M. S. R. Co., 21 
Ohio St. 221....... Sele Satie Ovaeeeeteuies cae wd eehaeeawiese 727 
National Fire Ins. Co. v. Eastern Building & Loan Ass'n, 63 
Neb. 698..... Me Sela? 6 si esa Site ae a We diheddde wre eeeiseearearon gure ed 486, 487 
Nations v. Johnson, 24 How. (U. S.) 195....... seer eee eee eee nee 136 
Neail v. Hill, 16 Cal. 145........-- cece cere eset eee e ees Giadraate dee the ts 241 
Nebraska & Iowa Ins. Co. v. Christiensen, 29 Neb. 572............. 664 
Neeb v. Hope, 111 Pa. St. 145.........--6-- ay iserig Sate ibheye-S ie Bahco te Bs Eos 754 
Negley v. Farrow, 60 Md. 158..........e see cere seen tence eee eee 760 


Neihardt v. Kilmer, 12 Neb. 35......... eC er ee vpivereiad eet 315, 316 


xxvi CASES CITED BY THE COURT. 


PAGE 
Neilson v. Jensen, 56 Neb. 4380.......... cc ese cece eee e nes cceveccnce 46 
Nelson v. Allen, 1 Yerg. (Tenn.) 360........... ccc cece e ccc ee ances 528 
Nelson v. Becker, 32 Neb. 99........ 02. cece ec ce reece nc crectence 176 
Nelson v. McGiffert, 3 Barb. Ch. (N. Y.) 158.................. 473,477 
Neskern v. Northwestern Endowment & L. Ass’n, 30 Minn. 406..... 265 
Newell v. Homer, 120 Mass. 277. ....... ccc cc cceccec eee cnteeneeee 477 
Newlean v. Olson, 22 Neb. 717....... ccc cece eee cec cece nceeees 211, 216 
Newlove v. Woodward, 9 Neb. 502.......... cece ee se cece cece e reece 654 
New Omaha Thompson-Houston Electric Light Co. v. Rombold, 68 

IN ODS ca a cae era b gusietn. dee scala ce allava: We eve:teck a) ard aver Ove, ohare # Btacdve-ecenaeveraade ese 683 
+ New Omaha Thompson-Houston Electric Light Co. v. Rombold, 

GB NOD a Uh ate sree sk oe etre erode einige does tua heen dS Se eee Slee 675, 684 
Niagara Fire Ins. Co. v. Johnson, 4 Kan. App. 16............eeeeee 5 
Nichols*v. Hail, 5 Neb. 194......... ccc ee ee eee eee eee eee fee D ccclakte 583 
Nicoll v. Ogden, 29 Ill, 3238... ... ce eee cece cece e re ee ete e eee 799 
Non-she-po v. Wa-win-ta, 37 Ore, 218. .... 0. cee ccc ccc ee eee 343 
Norfolk Beet-Sugar Co. v. Hight, 56 Neb. 162............. 00 ee eeeee 487 
Normand v. Otoe County, 8 Neb. 18....... ccc cee cece een eeenes 95 
North v. Taylor, 61 App. Div. (N. Y.) 258.........ccccceeeeeeeeeee 630 
Northern Assurance Co. v. Grand View Building Ass’n, 183 U. 

Se BOB ia: ore ts secs are feasts Sescbts isis oles oe one Siew %ojavs. a oreo Beier esetere Mie eae % 4, 666 
Northern Assurance Co. v. Hanna, 60 Neb. 29...........0000% 260, 261 
Northwestern Benevolent and Mutual Aid Ass’n y. Cain, 21 III. 

ADPs ATMs cee cee cde wise Fe6 6 hee HOTS aa be Bee oie ne eae Ss 292 
Northwestern Mutual Life Ins. Co. v. Woods, 54 Kan. 663........ 292 
Northwestern Telephone Exchange Co. v. City of Minneapolis, 81 

DMT AOS coe cas Sed cacao ere ts onan a aes tae ate natans Wotores sveuec ls eed Sher ai's ecb lege: wreee 775 
Nowlin v. Pyne, 47 Ta. 2938..... 0.0 ccc cce cece ec ee cence nee neeeeene 712 
Obernalte v. Johnson, 36 Neb. 772. ...-. ccc cece cc ce seer ccc nctneues 736 
O’Brien v. Chicago, M. & St. P. R. Co., 89 Ta, 645... ... 00. cece eee 70 
O’Brien v. Gaslin, 20 Neb. 347. ..... 0. cee cece cece ete e cee eentennee 253 
O’Conley v. City of Natchez, 1 Smed. & M. (Miss.) 31..........000. 437 
O’Donohue v. Hendrix, 13 Neb. 255....... 0. ccc cece eee neeee 653 
O’Fallon v. Boismenu, 3 Mo, 405... .. 0... cc ccc cee cree cece ret eece 437 
O'Farrell v. Stockman, 19 Ohio St. 296........ cece cere cece e ee eee 770 
Olive v. State, 11 Neb. Liv. ccc cece ccc eee eee eee e eee e tenn eeees 166 
Olson v. Peterson, 33 Neb. 358..... ie Siva ch eielh ash: pa dcerace: Diele Bite a2. oes, 078,38 836 
Omaha Fire Ins. Co. v. Dierks, 43 Neb. 473. ........- cece ee ceeennee 261 
Omaha Nat. Bank v. Kiper, 60 Neb. 33......... se cecs ence cesneeee 486 
Omaha & R. V. R. Co. v. Talbot, 48 Neb. 627... .......ce cere ecer ees 541 
Orcutt v. Hanson, 71 Ta. 514... 0. cc cece ecw crete cere een eceeane 232 
Orient Ins. Co. v. McKnight, 197 [1]. 190....... 0... cece cece cece eee 6 
Osborne v. Phenix Ins. Co., 23 Utah, 428.......... Ere ree ore 6 
Outcalt v. Appleby, 9 Stew. Eq. (N. J.) 73... cc. ccc cece cence eee 798 
Outram v. Morewood, 3 East (Eng.) 346....... ccc eesceeceeceereee 697 


Overall v. Pero, 7 Mich, 314.,.,...... Sivbsp Spike is ae Fi 8 Rib ee Olale's peeee $86 


CASES CITED BY THE COURT. xxvii 


PAGE 
Owen v. Dewey, 107 Mich. 67.......... ccc cccccccceeeeccssecuceres 760 
Owen v. Whitaker, 20 N. J. Hg. 122... ..c cc. ccc cc cece cece eeeree 113 
Parker v. Kuhn, 19 Neb. 394.......... ccc ceecccceecccscesciieeesa 450 
Parker v. Swan, 20 Tenn. 88........ ccc cece cece ccc cece er cedeee’ 586 
Parsons v. Knoxville Fire Ins. Co., 182 Mo. 583..........2200e00805 5 
Patrick v. National Bank of Commerce, 63 Neb. 200............05. 122 
Patterson v. City of Boston, 20 Pick. (Mass.) 159.............0000- 423 
Patterson v. Garlock, 39 Mich. 447........... ccc cece cece een eeceeee 738 
Peck’s Appeal, 50 Conn. 562......... cc ccc cece cece cece cnc eenees 471 
Peck v. Peck, 12 R. I. 485............4. Sialeeietees Seite Pere Baa aS eee 507 
Pefley v. Johnson, 30 Neb. 529........ ccc cece cece cere et eneecuee 119 
Pelkington v. National Ins. Co., 55 Mo. 172..........ccceccecceeeees 9 
Penniman v. Perce, 9 Mich. 509............c0eeeeee seconsla erate erste oe 17 
Pennsylvania Fire Ins. Co. v. Faires, 13 Tex. Civ. App. 111........ 5, 6 
People v. Commissioners of Buffalo County, 4 Neb. 150............. 564 
People v. Conkling, 111 Cal. 616........... cece ccc e ee eee ees eee 423 
People v. Croswell, 3 Johns. Cas. (N. Y.) 387.........0. cece eee aee 45 
People v. Gorman, 60 Hun (N. Y.) 578......... asishctianca idee etesaseeterdrace .. 584 
People v. McQuaid, 85 Mich. 128............... cc cece eee Sisescd ate 508 

. People v. Weigley, 155 Ill. 491... ccc cece cece ee ce te eee eeeeee 240 
People v. Weston, 3 Neb. 312...... Bee aided, ER ear e elated cerareiat fe, Sia aid lena arate 690 
Phenix Ins. Co. v. Covey, 41 Neb. 724....... Sr arbdve dceseha gers ener a rasa 664 
Phenix Ins. Co. v. Hart, 149 Ill. 518.......... erates ntoaeareteern sats en) 
Phenix Ins. Co. v. Rad Bila Hora Lodge, 41 Neb. 21............ ... 261 
Phenix Mutual Ins. Co. v. Caldwell, 187 Ill. 73................4. en) 
Phenix Ins. Co. v. Copeland, 90 Ala. 386........... Seat see sehen aaa te 9 
Pheenix Ins. Co. v. Lansing, 15 Neb. 494.........0.eeeeeees Soi 664 
Pheenix Ins. Co. v. Readinger, 28 Neb. 587............ eee cece eeees 551 
Pheenix Ins. Co. v. Searles, 100 Ga. 97... 0... ccc eee c ec ee ew eens 6 
Phoenix Ins. Co. v. Walter, 51 Neb. 182..........cccceeeccueeeeeaes 296 
Phenix Life Ins. Co. v. Raddin, 120 U. S. 183............. 0.2 eee 292 
Pickens v. Davis, 1384 Mass. 252......... cece cece cece eee e eee ene 471 
Pirie v. Chicago Title & Trust Co., 182 U. S. 438............... 628, 639 
Pitcher v. Dove, 99 Ind. 175... ... cc ccc cc ccc cece ee cette e cee e ences 281 
Pleuler v. State, 11 Neb. 547...........0005 Sia aGetete sae aa ats aca Qs ey 153 
Pokrok Zapadu Publishing Co, v. Zickovsliy, 42 Neb. 64............ 46 
Ponca Mill Co. v. Mikesell, 55 Neb. 98..............0.. eb eyes ouaiele a Fe 229 
Pond v. Vermont V. R. Co., Fed. Cas. No. 11,264........ Bisa als iasettar ete 114 
Pope v. Glens Falls Ins. Co., 130 Ala. 356............... Sioa hiss Gao Siane 5 
Porter v. Doe, 10 Ark. 186....... Soot Sitageuiens iaibalcectnnaheaed 747 
Porter v. Parker, 68 Neb. 338........ 6. a 0.0 fn 0 wie W Ww eiee cei See eeite 685 
Powder River Live Stock Co. v. Lamb, 38 Neb. 339............ weeee 445 
Price v. Holcomb, 89 Ia. 123........... cece eee aetna ate eee a eevee 114 
Price v. McComas, 21 Neb. 195........ ccc ccc cece ccc eee eee eees 645 
Price v. Phenix Mutual Life Ins. Co., 17 Minn. 473................ 292 


Procter Coal Co. v. Finley, 98 Ky. 405............--.00- os laieyerscers aie 116 


xxviil CASES CITED BY THE COURT. 


PAGE 
Proctor v. Commonwealth, 20S. W. (Ky.) 218........ 0. cece ce wees 206 
Punteney-Mitchell Mfg. Co. v. Northwall Co., 66 Neb. 5............ 486 
Pyle v. Clark, 75 Fed. 644...... 0. c cece cece cece rere ee snes cecenens 642 
Pythian Life Ass’n v. Preston, 47 Neb. 374........ 0... eeeee eee 3 
Quigley v. McEvony, 41 Neb. 73......... i ssapDecotefen oaialeierete Saves ese see 251 
Randall v. Beatty, 31 N. J. Eq. 648. ..... 0. cece cee cee eee eee e eee 471 
Ransdell v. Putnam, 15 Neb. 642. ........ 0. ccc e ee eee eens 583, 584 
Ray v. Pease, 112 Ga. 675... . ccc ces e newt e meet ere tnt eseeeeses 145 
Read v. Valley Land & Cattle Co., 66 Neb. 423..............085 830, 831 
Reaper City Ins. Co. v. Jones, 62 Il]. 458.0... ccc cee cee cece eens 5 
Rector v. Rotton, 3 Neb. 171.0... 2. ccc ee ee cece te ee tee ee eteecees 250 
Rector-Wilhelmy Co. v. Nissen, 85 Neb. 716........-..0e een eees see 216 
Redell v. Moores, 68 Neb. 219..........-.--.eceeeee cree 687, 689, 706 
Reinoehl v. State, 62 Neb. 619............. eee eee Pen a ereree 175 
Rensselaer Glass Factory v. Reid, 5 Cow. (N. Y.) 587.........0000- 470 
Rex v. Rosser, 7 Car. & P. (Eng.) 648........-..00ce cea ee 1.2 422, 423 
Reynolds v. Bridenthal, 57 Neb. 280............. ccc cea c cece ceeeee 113 
Rhea v. State, 61 Neb. 15....... cc cece cee cece eee eer eeee wees 161 
Rhea v. State, 63 Neb. 461......-.. cece cece cece eect ee teeteenees 170 
Rhodes v. Thomas, 31 Neb. 848........... ae eee ois fareharte-a Be cette wee. 582 
Ricketts v. Rogers, 53 Neb. 477........ccc cece ce ceee en vees Seite caer 618 
Rickey v. German Guarantee Town Mutual Fire Ins. Co., 79 Mo. 

ADD, 485 oi kis ek etn deus e oe ee leeeie coves wlohe eee he 6 
Robb v. Hewitt, 39 Neb. 217................ Senge ed ogee wee ... 835, 836 
Robertson v. Brown, 56 Neb. 390.......... 2... cece eee eee e eens , 830 
Robinson v. Brewster, 140 Ill. 649......... 0c. cece cece ee ences eee. 475 
Robinson v. Leavitt, 7 N.H. 73... 0. .cc ccc ce cece neces ceteneeenes 607 

' Rogers v. Redick, 10 Neb. 332.........ccccceeeecccceeccaue waces 567 

Rolfe v. Pilloud, 16 Neb. 21....... 0. cece cece eect ee ee cece aces ee. 487 
Roman v. Bressler, 32 Neb. 240......... 0... cee ccc ececccceues weak BZ 
Romberg v. Hughes, 18 Neb. 579........ Kine vainaoe isa ag wave dieees 176 
Rosenbloom v. State, 64 Neb. 342........... cece cece cece cree eveune 370 
Rosenthal v. Ogden, 50 Neb. 218........... cece eee ee ee eens 111, 618 
Rosewater v. Hoffman, 24 Neb. 222......... 0... cece cee enc n eens 755 
Ross v. Duggan, 5 Colo. 85....... cece cece ce cette e teen eee aeteres 377 
Rowand vy. Anderson, 33 Kan. 264.......... ccc cece ce eee ence eee 414 
Rowand v. De Camp, 96 Pa. St. 493... .. ccc cee ec eect e eee r eens 760. 
Rowe v. Griffiths, 57 Neb. 488.......... 0... cece cece ec cee aee 528, 532 
Royal Highlanders v. Scovill, 66 Neb. 218.......... 0.0. cee eaee 662, 665 
+ Royal Neighbors of America v. Wallace, 66 Neb. 548.......... 284, 294 
Russell v. State, 66 Neb. 497..........00000. Ree aia Mesa 177, 180 
Ryan v. State, 97 Tenn. 206........ rafts alesse nel ous eared altos ’a ete: 8 et 423 
St. Clair County Benevolent Society v. Fietsam, 97 Ill. 474...... oo. 264 


St. James Orphan Asylum v. Shelby, 60 Neb. 796..... wieaie s Haaeg: Siew AOS: 
St. Joseph & D. C. R. Co. v. Dryden, 17 Kan. 278............. sirieen AE 


CASES CITED BY THE COURT. xxix 


AGE 
St. Joseph & G. I. R. Co. v. Hedge, 44 Neb. 448. ........ cece ee eens 632 
St. Louis, K. & S. W. R. Co. v. Nyce, 61 Kan. 394............ Pica taataits 396 
St. Paul Fire & Marine Ins. Co. v. Wells, 89 Ill. 82.........0-0e000- 9 
Sam v. State, 1 Swan (Tenn.) 60........ cece eee e eee ee eee teens 423 
Samp v. Franklin, 144 N. Y. 607... . ccc ccc cee cee ee eee eee eeee 497 
Sandland v. Adams, 2 How. Pr. (N. ¥.) 127... . ccc cece eee cee eens 532 
Sang v. Beers, 20 Neb. 365. ...... ccc cece cece ccc wcrc cece eceeenee 13 
Savage v. Ball, 17 N. J. Eq. 142... .. cc cece cece cee ee nce e nee e eens 114 
Savary v. State, 62 Neb. 166.......... cece w cee c cece seen reece eetee 421 
Sayward v. Carlson, 1 Wash. 29...... cc ccs ces ces cc unc ee ee neve eeee 470 
Scarborough v. Myrick, 47 Neb. 794........ cece es ee were nc er een cere 653 
Schloss v. Hewlett, 81. Ala. 266......cccceeencencertvcrerecccecces 482 
Schmurr v. State Ins. Co., 30 Ore. 29............006- ia Bae Suainetares efetetet 10 
Schock v. Falls City, 31 Neb. 599... .... ccc eee cece eee cere tee enes 95 
School District v. Thompson, 51 Neb. 857.......... 2c cee eeceeneee 436 
Schwenk v. Wycoff, 46 N. J. Eq. 560......... cee ccc eee ete eeeee 482 
Scott v. Chope, 33 Neb. 41........ 00. ccc cece eee ee eee MAES Soe 283 
Scott v. Fink, 45 Mich. 241. ........ cece ccc cece cee cece ree eteecees 471 
Scott v. Flowers, 61 Neb. 620... ... cece ccc cece cece eee e rescence 153 
Scott v. Wood, 81 Cal. 398... .. ccc ccc cece eee n eee e weer ene eeees 264 
Secor v. Babcock, 2 Johns. (N. Y.) 2038.......... cece eee rere eceee 736 
Security Investment Co. v. Lottridge, 2 Neb. (Unof.) 489..........- 795 
Seebrock v. Fedawa, 30 Neb. 424. ..... ccc cece cece ence tee eeeerees 487 
Seeds Dry-Plate Co. v. Heyn Photo-Supply Co., 57 Neb. 214......... 225 
Seibert v. Baxter, 36 Kan. 189... ..... cc cece eee eee reece eee e eee 743 
Seymor vy. Northwortly, Hard. (Eng.) 374.......-.eeeeee eee eeeuee 477 
Seymour v. Street, 5 Neb. 85........ccsece cece eee eecreteeees 299, 303 
Seymour v. Wilson, 14 N. Y. 567....-. cece cece eee eee cere re ceteeee 632 
Shanks v. Stumpf, 51 N. -Y. Supp. 154......... 0. cece cece eee eee ee 363 
Shanny v. Androscoggin Mills, 66 Me. 420..........02 eee ceeeeeeee 73 
Shartzer v. Love, 40 Cal. 98........0c cess cece eee eee cereeeeeecces 185 
Shedenhelm v. Shedenhelm, 21 Neb. 387...........2 cece ereceeeee 526 
Sherman v. Fitch, 98 Mass. 59........ cece ce eee cree eee ee eee eeeee 708 
\Shores v. Hooper, 153 Mass. 228.......0. ese cece cere ten eee eceeees 496 
Silbar v. Ryder, 63 Wis. 106.............e00- i iSacanat bide eaaenenica Mi 709, 712 
Simms v. Summers, 39 Neb. 781........ cee ee see cere eee c ences sees. 618 
Simon v. Stetter, 25 Kan. 155............000seeee er eee .. 770 
Skinner v. Skinner, 38 Neb. 756........ cee esse eee e ree csaces 119, 744 
Sloan v. Waring, 55 How. Pr. (N. Y.) 62 0... .-e seen cence eeeee aoe SLY 
Slobodisky v. Curtis, 58 Neb. 211. .........-- cee eee cece eeeces 181, 653 
Slobodisky v. Phenix Ins. Co., 53 Neb. 816.......+-eesccceeereees 3,12 
Smith v. Bickmore, 4 Taunt. (Eng.) 474........s eee enc eee eeeees 566 
Smith v. Cunningham, 2 Tenn. Ch. 565......... cee ee cece cee eeeoere 135 
Smith v. Ege, 52 Pa. St. 419... .. ccc cee ec ce weet eee ce reece 736 
Smith v. Blizabeth, 46 N. J. Law, 312........ cee ceeeeee eee eeeeres 655 
Smjth v. McChesney, 15 N. J. Eq. 859....... sce eee e ese c eee eenees 476 


Smith v. New York C. R. Co., 43 Barb. (N. Y.) 225......... 0000 eee 263 


XXX CASES CITED BY THE COURT. 


PAGE 
Smith v. Price, 39 Ill. 28............... sifor Sisko: one feratols elope avaie sce waves e ALD 
Smith v. State, 4 Neb. 277....... cece eee e cee rene reeset es eeces 166 
Smith v. Wells, 20 How. Pr. (N. Y¥.) 158............ 2.2008. ches 229 
Sneed’s Heirs v. Atherton, 36 Ky. 276.......... cece cee eec en eenes 462 
Snyder v. Olmsted, 2 How. Pr. (N. Y.) 181... 0... cece cece cee erence 532 
Solomon R. Co. v. Jones, 30 Kan. 601..... 0.0... cc ccc cee ee ee eens 73 
Sorensen v. Sorensen, 56 Neb. 729........ 0. eee e cece eee e renee 484, 498 
Southern M. R. E. Co. v. St. Paul & S.C. R. Co., 55 Fed. 690........ 698 
Southern P, R. Co. v. United States, 168 U.S. 1.................40. 697 
Southworth v. Adams, 11 Biss. (U. S.C. C.) 256............-0 0008 477 
Spalding v. New Hampshire Fire Ins. Co., 71 N. H. 441............ 5 
Spaulding v. State, 61 Neb. 289........... cc cece cee ee ener Sane erase 176 
Spencer v. Williams, 40 Law Jour. (Pro. Eng.) 45............0005 496 
Spencer v. Wolfe, 49 Neb. 8..... Aisa swalete wd ene’ gee een gc megenee 96 
Spielman v. Flynn, 19 Neb. 342............ Sblderetere aa ecw aays tenders 316, 555 
Spring Conipany v. Knowlton, 103 U. S. 49........... SdupeeNE dere ee 566 
Stampofski v. Steffins, 79 []l. 308............... 000 eee wed Sieseos osteo? 424 
Standard Accident Ins. Co. v. Friedenthal, 1 Colo. App. 5.......... 3 
Starin v. Kelly, 88 N. Y. 418... .. cc ccc cece cee rere eee e eee tenes 632 
State vy. Banks, 24 Neb. 322.............66. SG ardor, | este slaaiadieuc oes LO 
State v. Barnes, 10 S. Dak. 306. ........ cc ce ccc ee cee ccc eee eens 483 
State v. Byrum, 60 Neb. 384....... ccc ccc cece ccc c ce ec cece sees 776 
State v. Colvin, 90 N. Car, 717... ccc cece cece eee ete e ee eeeee 206 
State v. Cornell, 52 Neb. 25....... ccc cca cen ece reece ccecuceseense 564 
State v. Farmers & Merchants Irrigation Co., 59 Neb. 1........... 370 
State v. Frazier, 53 Kan. 87. ...... ccc cece nec c eee ccs ccc eseeeveare 206 
State v. Graham, 21 Neb. 329..........c. cee eeee Wiaigh ates lace- < cavaie Suakigvelte 281 
State v. Harney, 101 Mo. 470..............00006 ileiasel ean aia shecaie odie 206 
State v. Haskins, 109 Ia. 656.2... .. ccc cc eee cree cence teeeee & arene 755 
State v. Hazelet, 41 Neb. 257.........cccc cece en ceeetecaveseeece 42 
State v. Kendall, 15 Neb. 262.............4. Did aie taut aha ae telete, cients 599 
State v. Kennedy, 60 Neb. 300........ sees Klee Die oiaugratguardle die tres ae 689, 690 
State v. McBride, 64 Neb. 547. .... cc cece cece ete e cette eeceeees B33 
State v. Moores, 55 Neb. 480. ........ cece ccc cere ec tee cere eeetes 689 
State v. Moores, 58 Neb. 285...... ccc c cece eee w cence ete eec tenes 237 
State v. Myers, 70 Minn. 179....,..ccccccc eee cceer ese e eee es 082, 586 
State vy. Paxton, 65 Neb. 110............ OE Pre ore 811, 481 
State v. Powell, 7 N. J. Law, *244.......... cece stot eid es eibisriee enetss 422 
State v. Ross, 122 Mo. 435..... ee ww RS Siew ie eect Welle S are ere Beles eee 2D, olO 
State v. Saline County, 19 Neb. 253..... cui Si atid ar anaene shoce cath esa resdiote 564 
State y. Savage, 64 Neb. 684...... dolieees ie cl asele ole see eareiereha wine 687, 689 
State v. Savage, 64 Neb. 702........ CW Rae 'ed bees 2 UN ee eee sees 700 
State v. Schar,'50 Mo. 393.......... S050, oe ar ns ew area! ake Slee Weare and oe. 262 
State v. Scott, 22 Neb. 628........ Cee heh oe eu eee oS ee res 42 
State v. Seavey, 22 Neb. 454....... o Sisiwtete wale Ha oats ek Sei ome nee. 689 
State v. Second Judicial District Court, 15 Mont. 324............. 242 
State v. Shaw, 35 N. H. 217. ...... ccc eee e sec ee cece erence veens 263 


CASES CITED BY THE COURT. Xxxi 


. PAGE 
State v. Shenkle, 36 Kan. 43....... 0. ccc ccc cece cece cece seeeoecee 177 
State v. Smith, 15 Ore. G8......... cece ee eee ee eee Fenda oie 8 112 
State v. Sneff, 22 Neb. 481.........- BGS avsiwie, Bw Rael aEa a Mal Gb hesevesece cs 197 
State v. Stuht, 52 Neb. 209........... cee eee ee eee ie ails eeepoecets 153 - 
State v. Union Nat. Bank of Muncie, 145 Ind. 537......... vegan’ 226, 229 
State v. Wenzel, 55 Neb. 210..... deel dd sasettarene Sono eves gueeitete wade aoe eare CS eae 599 
State v. Weston, 4 Neb. 216..........0ece eee eee ehiatasa sasbye da larei anatase T76 
State v. Williamson, 118 Mo. 146....... 0... ccc cece cere ee eens 482 
State v. York County, 13 Neb. 57........-.. ccc cece cece ee ee ences 564 
State Bank of Pender vy. Frey, 3 Neb. (Unof.) 83...........2+22+5 867 
Steel v. St. Louis Smelting & Refining Co., 106 U. S. 447......... -, 281 
Stegall v. Huff, 54 Tex. 198.......... nd Seed brs ESAs ORR Ne eee ee a2» 528 
Stemmons v. Carey, 57 Mo. 222....... ie CeRdR Se Ree Badu ew ee 586 
Stevens v. Hope, 52 Mich. 65.......... 0 cece ce eee ewes Sesisie eis Seed 473 
Stevenson v. Kyle, 42 W. Va. 229........cccee ences Sheba aeeied ose 482 
Stevenson v. Phenix Ins. Co., 88 Ky. 7....... sae Save Nesaterna hse ea aneree 10 
Stewart v. Hopkins, 30 Ohio St. 502.......... cee eee eee eee 645 
+ Stewart v. Rosengren, 66 Neb. BAG cl wiuchea'c te Daa ens dale wesc 92, 96 
Stinchfield v. Emerson, 52 Me. 465.2... ... cee cee cence cence ence 489 
Stoltz v. Doering, 112 Il]. 34... ...... ec cc ete e ee ee eee ences 507 
Stoppert v. Nierle, 45 Neb. 105...... 0... eee cece eee eee 166, 833 
Storey v. Wallace, 60 Il]. 51... ..... cece eee cece ee eens Yi... 358 
Storms v. Eaton, 5 Neb. 453............ bela eidSlale Saveeie Nese cog coe SUS 
Stough v. Ogden, 49 Neb. 291......... Srey hia ia arb Did ese Sag wencsee es SOD 
Stowers v. Milledge, 1 Ia, 150... ... cece cee cee wee eee nce 587 
Strong v. State, 63 Neb. 440. ...... cc eee ecw ec eee epee cence 178 
Suiter v. Park Nat. Bank of Chicago, 35 Neb. 372. tage ee cece eeees 487 
Summers vy. Simms, 58 Neb. 579...........2ceee0e hia eRbebod eras ats 487 
Suppiger v. Garrels, 20 Ill. App. 625........... 0 ee eeeeee Utietattecaate 608 
Supreme Lodge Knights of Honor v. Davis, 26 Colo. 252........ 660, 663 


Supreme Lodge of Knights of, Pythias of the World v. Edwards, 
15 Ind. App. 524... cece cece ccer etter es ewctesenesceiesecees “OOe 


Swansen vy. Swansen, 12 Neb. 210....... balieidedjaie.dfniee tai laraleatareiesate 455 
Sweet v. Tuttle, 14 N. Y. 465......... cece cee e eee ivekws peweces 632 
Swift v. Dewey, 20 Neb. 107....... Sb Bierbie da. 8 9) oleae ere Hecate teers Gave D4 
Swigart v. Gentert, 63 Neb. 157....... oe ielodae sub iess waite wate Ce are Are + 
Symonds v. Carter, 32 N. H. 458..... Sta cottonuulecod cee reee eee eeeeee 155 
Tapley v. Ogle, 162 Mo. 190...........e0eeeeee yugibineares capes od: 268 
Tappenden v. Randall, 2 Bos. & Pul. (Hng.) 467.......ceeeeesenee 566 . 


Tarbell v. Vermont Mutual Fire Ins. Co., 63 Vt. 53........0eeceeee 9 
Taylor v. Bemiss, 110 U. S. 42... cc ccc cece cece cece ee eeececere 182 
Taylor v. Bowker, 111 U. S. 110................... KLEE ERA ETRE 519 
Taylor v. Taylor, 2 Nott & McC. (S. Car.) 482......... esc eeceeee 471 
Terry v. Schultz, 38 S. W. (Tex.) 374.........--25- Sad Sees aise AOD 
Teter v. Teter, 101 Ind. 129..... calecedaters aie arerala: Ova;ete 0) aseiane'e w¥e eiaite woes . 510 
Thackery Mining & Smelting Co. v. American Fire Ins. Co., 62 Mo. 


xxxil CASES CITED BY THE COURT. 


PAGE 
Thompson v. Beacon Valley Rubber Co., 56 Conn. 493.............. 737 
Thompson v. Burhans, 61 N. Y. 52....... 0. cece ee eee cece een ees 527, 532 
Thompson v. Mallet, 2 Bay (S. Car.) 94.4....... cece cece cece eee 423 

-'Thompson v. West, 59 Neb. 677.........00ee08 sieveCeetlece eierstione Guava 122, 271 
Thomson v. Shelton, 49 Neb. 644......... 0c ccc cevececeeeeuees 296, 298 
Thurman v. State, 27 Neb. 628......... 0. ccccec cece cece cctv ceeene 173 
Titus v. Whitney, 16 N. J. Law, 85............0.005 dvesihlerietanendedveratsvalece 586 
Topping v. Jeanette, 64 Neb. 884........ 0... cece cece ee eee eee 307, 478 
Touzalin v. City of Omaha, 25 Neb. 817..........cc cece cece cece ees 95 
Township of Wayne v. Cahill, 49 N. J. Law, 144............ccceeee 482 
Trompen v. Hammond, 61 Neb. 446...... Soo chadh Seis sGhandieeeah boinee’ 558 
Truesdale v. Ford, 37 Ill. 210... .... ccc cc cece ce ccc cee eeeeeccves 577 
Trustees of St. Clara Female Academy v. Northwestern Nat. Ins, 
C0.) SB WAS: 260 oistsce siete 5 Secesrss elele eed Wrecbedt Mele wa whe B Be ka ere sls 5 
Tulleys v. Keller, 45 Neb. 220. ... 0... 0... ccc cece ence cceccceccece 114 
Turnbull v. Payson, 95 U. S. 418........ cc cece cee eee eee senes 729 
Turner v. Brooks, 2 Tex. Civ. App. 451..... 0.2... ccccceccueccceece 13 
Turner v. O’Brien, 11 Neb. 108. ......... ccc cece eee cece nsec 737, 738 
Twohig v. Leamer, 48 Neb, 247......... ccc cece eee ccrcccnceceences 461 
Uhl) V.. May; 5: Nebs 157.6 ccs vices: s oe sree oa ba ie Vb ae te sb4 erie eteele oeales 95 
Union Mutual Ins. Co. v. Wilkinson, 13 Wall. (U. S.) 222.......... 8 
Union Mutual Life Ins. Co. v. Union Mills Plastcr Co., 37 Fed. 286.. 240 
Union P. R. Co. v. Keller, 36 Neb. 18)..... 0.0... ccc cece s cece 458 
Union P. R. Co. v. Metcalf, 50 Neb. 452........ et ails beats Ged aeorae 76 
Union P. R. Co. v. Stanwood, 91 N. W. (Neb.) 191.............. .. 429 
Union Stock Yards Co. v. Goodwin, 57 Neb. 138.......... 65, 73, 675, 681 
University of Michigan v. McGuckin, 64 Neb. 300.................. 515 
Upton v. Hume, 24 Ore. 420.0... . ccc cece cece ect e eee eenee cece 760 
Upton v. Tribilcock, 91 U. S. 45....... ccc cece cece eee ceasecuenees 69 
Urlau v. Ruhe, 63 Neb. 8838........ 0.0... ccc cece cece ee cee eenceae 129 
Usticke v. Bawden, 2 Add. Ecc. (Eng.) 116......... 0... ccc cee ec ee 469 
Van Husen v. Omaha B. & T. R. Co., 118 Ia. 366... .395, 401, 411, 412, 413 
Vasser v. Henderson, 40 Miss. 519......... ccc cece cece cee e cece 520 
Village of Syracuse v. Mapes, 55 Neb. 738........ccccccceerceresce 454 
Violet v. Rose, 39 Neb. 660. ...... 02... cece cece eee cece eereces 85, 91 
Virginia Fire & Marine Ins. Co. v. Saunders, 86 Va. 969............ 3 
Vogel v. Gruaz, 110 U.S. 811... ccc ccc cee ccc cer ee cece eeees 753 
Volk v. Stowell, 98 Wis. 385......... wists hiatre ool a feaieiouds w NCatesarecSiale wists. 795 
Vollmer v. State, 24 Neb. 838... .. ccc csc cc ect c cree tec ecceeeecceace 178 
Von Sachs v. Kretz, 72. N. Y. 548... .... cece cece ec ccc cece ceeesecee 640 
Voorhees v. Howard, 4 Keyes (N. Y.) 371... ....cccceeccccesetueen 519 
Voss v. Murray, 50 Ohio St. 19... .... 0 cc ccc ce cee tac cevacee 709 
Vowell v. Thompson, 3 Cranch (U.S. C. C.) 428........ cease eeeee 112 
Wadsworth v. Schisselbauer, 32 Minn. 84.............ccccesccvceee 520 


Waldron v. First Nat. Bank of Greenwood, 60 Neb. 245.......... 300, 306 


CASES CITED BY THE COURT. Xxxiil 


PAGE 
Wales v. Newbould, 9 Mich. 45....... cece cece ecccacccrcereecerees 17 
Wallace v. Chicago, St. P., M. & O. R. Co., 67 Ia. 547... .. ccc ce eee eee 69 
Wallace v. Pierce-Wallace Pub. Ce., 101 Ia. 318............ 228, 240, 242 
Ward v. Spelts & Klosterman, 39 Neb. 809............2cee ee eeeeee 711 
Waugh v. Newell, 62 Neb. 438. ......... cece cee cece cee e ee eeee 271 
Weber v. Kirkendall, 44 Neb. 766....... 0. ccc esc ec ee cet eer ecceees 627 
Webster v. City of Hastings, 56 Neb. 245..........-...0000- 128, 130, 133 
Webster v. Wade, 19 Cal. 291... 0... ccc cee cece reece ee ence ences 621 
Weckerly v. Geyer, 11 Serg. & R. 39... .. cece cece tee cee cee eeee 22 
Weightman v. Hatch, 17 Ill. 281....... eee eee 520 
Wells v. State, 47 Neb. 74......ccccccerc cee nee eter crete nn eeeeere 279 
Welsh v. Burr, 56 Neb. 361... ...... cc cw cece cee cence cece eta cenuee 487 
Welsh v. State, 60 Neb. 101... ... ccc sec ees e cee c ere cec ener neeer 166, 682 
West v. Martin, 31 Mo. 375... ... cee ec eee eter e ween ees eee 431 
Western Assurance Co. v. McAlpin, 23 Ind. App. 220......... ieee 5,12 
Western Assurance Co. v. Phelps, 77 MiSs. 625..........0c.eeeeeeee 5 
Western Assurance Co. v. Williams, 94 Ga. 128......,..0 sce e ee eee 6 
Western Mfg. Co. vy. Rogers, 54 Neb, 456......... ited deieaceae teas 618 
Westervelt v. Filter, 2 Neb. (Unof.) 731...........0ee eee! le ceca 367 
Westlake v. Westlake, 34 Ohio St. 621. ......... cece ee eee eter 22 
‘Weston v. Clark,37 Mo, 568 6 i. cic ice ois ai are Sale oie Nw a awe da Oe eee 529 
Wheeler v. Pullman Iron & Steel Co., 143 I]. 197.........-...-006- 242 
Whitcher v. Peacham, 52 Vt. 242... .. ccc ccc cece cece nero re caees 425 
White v. Franklin Bank, 22 Pick. (Mass.) 181............eeseeeee 566 
White v: State, 28 Neb. 341... 0. ccc ccc ccc cece er cet e eee eee ners 160 
Whitlock v.-Gossen, 35 Neb. 829...... 0... cece ccc e cere cence tenes 254 
Whitney v. Farrar, 51 Me. 418. ...... 0... cece ecw erence ee tee enee 642 
Williams v. Citizens R. Co., 180 Ind. 71......... cece cece ee ee eee T17 
Williams v. Fuller, 68 Neb. 354..... aia etsse winsiravaysvorske ie aninauarer eee 758 
Williams v. Hubbard, Walk. Ch. (Mich.) 28............ eee eceuee 520 
Williams v. McKay, 46 N. J. Eq. 25...... 2. cece ec cece cece cece eeees 310 
Williams v. Miles, 63 Neb. 859.............0005 Dacbeales 119, 358, 465, 796 
Williams v. Miles, 68 Neb. 479......... ccc cscs ce cece crc encecs 665, 667 
Williams v. Sprigg, 6 Ohio St. 585... ...... eee cece erence er eeee 577 
Williams v. State, 47 Ind. 568.............., Pi cah Wau dora een ae Nes 177 
Williams v. Williams, 142 Mass. 515.0... 0... ccc cc cceee cece ccaes 472 
Wilson v. Commercial Union Assurance Co., 51 S. Car. 540........ 5 
Wilson v. Nelson, 183 U. S. 191... . 0. cee cee cece cece nce ecceree 639 
Wilson v. United States, 53 C. C. A. G52. ... cece ee cece eee eee 423 
Winemiller v. Thrash, 125 Ind. 358.......... 0... cece cece ee eeeace 738 
Winslow v. Morrill, 68 Me. 362......... 2. cc ev ec cece ceases. W666 seco 422 
Wirth v. Calhoun, 64 Neb. 316..... bi sMara Syehecei td caled eile nie havens ee eesebehs 610, 621 
Wiswell v. Tefft, 5 Kan. 263. ....... 0... ccc cece ec cece ee eees Jeon. 545 
Wittenberg v. Mollyneaux, 55 Neb. 429....... 00... cece eee es oieae | 27 
Wittenberg v. Mollyneaux, 59 Neb. 203......... ccs eeeeecececeeee 310 
Wood v, Amierican Fire Ins. Co., 149 N.Y. 382......0.. ccs eee eves 4,6 


Wood y. Colvin, 2 Hill (N. Y.) 566........ ausileieteip. 8 oi Abad cua sonics seater’ 629 


XxXXxiv CASES CITED BY THE COURT. 


PAGE 
Woodbridge v. DeWitt, 51 Neb. 98........ “he ahisiere'e He rivera wledo-ete arate 69, 711 
Woodmen Accident Ass’n v. Pratt, 62 Neb. 678......cccecccceccees 9 
Woodruff v. Hensley, 26 Ind. ADP. 592..... 0. ccc cece Sesweseeeeees. 489 
Woodruff v. Taylor, 20 Vt. 65........... Sse oe wietetele momen eateeatoeas ete 494 
World Pub. Co. v. Mullen, 43 Neb, 126.......... saree ote 6 a6 4.8 wie dts aie ee 357 
Wright v. Smith, 11 Neb. 341......... ise wie avereiereis eaten’ dim bie Sobre ease eee 368 
Wurdeman v. Schultz, 54 Neb. 404........ Sire oe 5:8 saree d.6 sieus ss etsleierb ese 836 
Wylie v. Chariton, 43 Neb. 840..........05 rect PC 648 
Young V. Morgan, 89 Ill, 199. ...cccccccccccccccssccccvcscsces «-- 608 
Zimmerman v. Zimmerman, 59 Neb. 80....... deeeteseieed cecvcceee 404 


STATUTES AND CONSTITUTIONAL PROVIS- 


IONS CITED AND CONSTRUED. 


Figures in parentheses indicate corresponding sections in Cobbey’s Annotated 


Statutes. : 


NEBRASKA. 
CONSTITUTION. PAGE 
ATU TE BOC. A ss ra ieid ide Sis eislatle tease lose aiaserele Severe ere! ale boa 8 oie lode Bini ores 45, 361 
ATE Vi BOC. Bi oss cieialee OHO MEN e BuO Eee ree ST oe Re eee 753 
ATE. VI, BC. 16... cece cece e cere reece eee eee n teen et eenseans 353 
Session Laws. 
1879. 
PD Q0 eeiecseeteg cis siahbve sans be wigs Seiwa ties See trh wane ieee wie SAR aR 331 
f 1887 
Pe 23. CR.10, BOCs 50 5 6eis seis 05 card ooh ol rales Bie 8k apermels Dove Sow Bile ee | 777 
P, 239, ch. 11, sec. 68, subdiv. 14.......... Sie chu ase anes BU 6 Greene ies aay ec TU 
Ps, G38. CH 8 Taseca feo eee ak vee whe eh ead aaa aaa Wa ake ogre die 775 
1897 
P. 304, Ch. 57... cece cect cece cnet cent ene e nestor eneeess 368, 369 
P. 378, ch. 95, secs. 1, 2......... ale Widis-sotuscevee Gla aieig ana oleic estresa ie ethane: Awe 271 
CoMPILEn STATUTES. 
1873. 
ORs GT a esse ie ise wa 5 a 4S 5S lee Ria wind ie eS aed dalek Reels ean 331 
1883 
Ch. 28, 8€C. 29... cc cence coecnerenssecerse eres sesescceeeeceneces 608 
1885 
Ch. 13, sec. 15, SUDdIV. 8... .. cc ccc e cece cece ccc cece cee eneeeces sae TAT 
Ch. 13, sec. 15, subdiv. Ms Es eve x tracae an6 aMeos se Sie le avers Salata ones Beteeel a efana ls 176 
Ch. 14, sec. 39, subdiv. 21..... osikanishese/e: Si eHeiane Bis iete aN Siules a Sainte ee oeleoes V7 
Ch. 14, BOG5. 17 cassis wean dee elee Geico S68 wo bale wh EAS eee he ee Seleckionetaeees 776 
Che 78, 8G: Tia cdiedes essence eds Mire: he Sali reteneaouwee 776 
i‘ 1901 . 
Ch. 8, secs. '26, 27 (3726, 3727)... ccc ccc cece cece ete cece ets eteees +313 
Ch. 12a, secs. 166, 167 (7635, 7636)... .. cc cece ccc cence eee ecencees 689 
Ch. 13, art. I, sec. 120 (7819). 0... cece eee ee (ae N ee emy aaa eee 598 
Ch. 14, art. I, sec. 69, subdiv. XV (8726) ...... cece weer ecoeees 560, 563 
Ch. 16d (6950)... cere perc cecccceerececees pe vovesvesvecres 467, 469, 470 


XXXVi STATUTES, ETC., CITED. 


PAGE 
Ch. 20, sec. 2 (4786)... ccc cece ccc tcc e tee cee cnc teseneceueees vane 796 
Ch. 20, sec. 3 (4787)... cc csc c ccc c ccc ee cc cccecseecseeeaes Fahd ee ats 353 
Ch. 20, sec. 42 (4828)... ccc cece cece cece ee cette cues tenceeaceee 140. 
Ch. 20, secs. 43-47 (4824-4828) .... ccc cece cece cect cee te ceescees 141 
Ch. 21, sec. 2 (5199). occ ccc cece cece c cece e ene ee ete ee ne ceeeees 826 
Chy:23; Se0.31 (4901) ch. co ehan gang dee acta db eet tea hve beekes 648 
Che, 23; sets 30) C4980 Vitec oc tied Sed cee v ea heaie tose Se eeldeae soe 340, 686 
Ch. 23, sec. 30, 176 (4930, 5041)...... evavbegne hee i aie IN eerste, tov atyeaiare 489 
Ch. 23, secs. 34-39 (4934-4939)... ccc cee ccc eee eee cet eeeee ees 490 
Ch. 23, secs. 94, 95 (4968, 4969)... .. ccc csc cece esc e cee e cee eateaees 18 
Ch. 23, sec. 176 (5041)... ... cece cece eect e cece tec eneeeateeeeeus 500 
Ch. 23, sec. 177 (5042). 0.2... cece cece ce rece eee ese weradeadiethews 495 
Ch. 23, sec. 202 (5067). 0... ccc cece cee cece cece et senssecsvesces 192 
Qh. 28, sec, 283 (5148)... ccc n cece cece cece cece ecacteenceteeses 812 
Ch. 23, sec. 285 (5150) 0... ccc cece cece nce e ene cee aececereeeeee $21, 822 
Ch. 23, secs. 288, 290 (5153, 5155). 0... cc ce cece ecee ec ceececseeses 793 
Ch. 23, sec. 289 (5154)... cee ccc cece eect ence neces 253, 499, 784, 793 
Gh. 23, sees. 289, 291, 292 (5154, 5156, 51K7). 2... cece eee ee eee 794 
Ch. 23, sec. 291 (5156)... cc cee eee c cece e cece eee e cee eeeteenecenes 195 
Ch. 23, sec. 292 (BIST)... cece ccc cece e cece ence e eee nteeeceeeeres 796 
Ch. 23, sec. 304 (5158)... ccc ccc cece cen eer e tect eeseeeeneesees 568 
CH 82>S0G> F-25956) ion sce-der aie hes eipecevessiee a Sige So 0b cacao wl ewle ceases 716 
Ch.'32)860; 14. (5963) !ss aa co beads coe tack glee ve wate eiwieded Selene 231 
Ch. 36, sec. 5 (6204). 2... cc cece ccc cece cee cence testeesenceeee 251 
Ch. 36, secs. 5-13 (6204-6212).............6. sister Oteeacs cartons tere 106 
CH; 50; s@0:.:45:\(7158) 65.8 aoe ei iieee eee cows sisietevauarhedade hae 653 
Oh. 54, art. I, sec. 4 (7217)... cc ccc cece ete c ec cecccceenceenes 321 
Ch. 63 (10259-10269) ....... ccc cece cece cc ccc ete na seer eeeeeesence 746 
Ch. 78, sec. 3 (6006).......... Goleta een nae oak $25, 329, 330 
Ch. 89@; S$@C.°14. (11468) vices ecaveiecer eaieis o's e's ois tele. 0 We waite seule 172, 775 

Covg. 

SO Ds eaci sede eis eb ai 5 ies Sak Ss Ss ease aig! Siete igs a oters oe Cees BA era ao ae aetees 139 
Sees Vos a sas caewateteac es ba doses Sade oe aa Stans bean oe: 149 
SOG) D9 cc eres holes Seok cd ve Gea aw badass Gu penned 85, 89, 90 
Sec. 32........ccee5 ewes seises Sola taLaveneleiaiis Wielapaleeeaters aie-norne a estes ee ohawets 90 
SOG 4 Bisse Se whernh. Sih aie eS ete wi dik ahs Stee s ardia wid See lere dle ewe sans 89 
Sees. BT-61D po hoc sdbie cide sein ary wie 82S era tale alba le Slotecoe Pan ed issgok 95 
SOC. 65s icdnescse oes vee acbidte eave leoue osceieieliwle Pare dion ee Gs e a eee 95 
See. Wi cutadocks sisted ’scagtatdui de aida tease dda abitend ew newienes « 531 
Sc, “84.5 oa saves iar eases CSU SEL RDU Ne Re ee Seren eke 766 
Secs. 94, 99........ Seapiecdncsetet Eisalya leon wisi beam aye Neva dela eween .. 320 
Sec. 104.........006 EES KREUK E § OOO ROR OER CAREERS ESS 745 
See: V8 on jo canceceee wise Sawa ios bial Mee Datla Bee Ca RE EDS Ne 1,3 
SOG 182. tered sated ceeds ahieien wSoaciels seis Powueloee es sue eie weet 46, 361 
SOG 49 oer diSirasiee sta Ceased Av aie seed wadtied Vata see we eeaee et 537 


Secs. 198, 199, 201......... eee eee eee ete ee ee cerses seeeees ee ceeeee - 143 


STATUTES, ETC., CITED. xxxvii 


- PAGE 
Secs. 200, 238..........000. eile: ofaiksilasaha ls Boal alii gre oul ac auees tec sle-wtayp lates tonne ora tea ane 770 
SOC DBO ese cscieie aia dace won aienduerehe wud utd oy eketeeal da A Sualeleyeeussalg Sleretee eae ven qareconaee 475 
SOG: P26 Tihs ace vain carves Searerncs bia oa eh ie a die hobo och aisre Raed HL ESOS NON tae BOR 
SOCe: 283 sesssace dad Sa lcee dards ai ecaig, Bide aa WwW, 8 aye US:d ewes Seleteeenw ae eh 487 
SOO) BIB secede scsi ilove Wada Ribs ee aie eats Bava eh taco wlhee nr bus eee eels 448 
SOC: B29 poe iste Seaav tse cewieiee in otis 464, 491, 497, 503, 510, 512, 648, 649 
OCS; S83 BBG cia acacia eve einai tis 8 lave eeae db aiated orice eons eave eilauacese te lpveun se ogee 347 
SOC: 408 sated ad chars areola Se sag Sees eacacesi cela anda dortestate aoe naee 555, 556, 559 
OG ABO eg cai Piece Cette cattetaet ole sdw ina catiaennd gute es SW a ace ea wu we larwne Oud See,cey a Shei 39 
SOC8.-:4 89243 0 oss eee Gras ah wcsvepa re: Siasereed 9) ws dyes ece he aba Foe aes erase 0 eS ae ONL 381 
SOC 4B sicsiiig savas ale alin, eae sans. oe Weta dov beac a eh be Blele ole ita. Sabie Sokides Gaale ter etesele oe oats 547 
SOCi. 499 oc sciescsey shew wears feaee ocavarn Biv v0 aw eles ye ee rae ee env aS aha Sew wee 252 
SOC: 500 es ieee a 5S Seka W ae os ere Ba oe OG a wie bak Cerne EOE S 368 
SOC i DG Beicgicisee a evera se sdreb sie a8 thst 06004 CGE anid yp bia ln a ahile OS eSNG wee wees 379 
Secs. 665, B66: B70 van he e508 645 REA ERE PIE TIENT PEN ROR EES 381 
S668) >:580)-6 02 o.5: da verearbiaveraverene oe aloes bsa-tevie bs th eterece ware eraro ewe wie, ecoenazdue sei 567 
SSG. B84, 4 vse see alessececarers alee ole g Giacosstu sy Meee ha Oaks whan Sin at on 146, 137 
SOs BSB ool dee Zesecoenv cievergorhist es asaiil bse eb ieiere%e Om en WeoNeelevecuieieieyeue 130, 136, 137 
Sees, CO Disa Seek oiti dia al ecereied wie Stews Gecalelee Gide bw s athaw sine Fey teh 82,4 8b 
Sec. 602, subdIV. 3, 4... cece cece eee eee eee eee eee een eeeee 767, 769 
Secs, 817; 819, 827, 829 oc ieeencs seated Meade dew ewe pelea eels 68 eee 800 
SeGss 817, 2881s ie ects Nae eG st Aa Ra ak aedle wid eee Sai ben tree TREE 799 
SOG. 819 ese eros ans Mavs caeres ein ears Baie wide es Sade ortye oe Neanhie essere aah . 801 
S668 Te ii ces sd.stede eal ie end sn seewe ea ar Seen ee eee teen ene eens 802 
Sees. 847, 849... ccc cen cen canes scrccsevencccceseees Rive obs cared thet 271 
SOC. BAB ccc gees a deduce Srwale sca e nals Sse) nde uaP tase aac eae EEE 269, 271 
SOG: BBO a acca erie Siale pata e eee OS Sao ete caeare 98. Sie ere enue ee as ier 417, 418 
SOC! ROL weicarsiets gi beiee ack Ges add Ain vin SONG OEE dai eed Gone 416, 417, 418 
SOG. S54 ao. cscs seteiece. 6 cea ase ese a case ne iapeaeca ie ecg we eWay e yew 9G iain ceca le eae 88) Bene 548 
Bee, DOL cn vaad oe 5S ROLE oP EERE ROOT Oe Ree 280 eS ee REET 119 
CC a ee ee ee ee ee ee eee ee ee ee 315 
CRIMINAL CODE 
See, 4B. rcccrcccc cece scev sere eee eres ret oe erate eames erereuceenes 208 
ee a ee ne er re ee eee ee 204, 205, 206 
Sec. 221. ccc cece cece cere cence eee eee tem eee e ener rere serra eaeas 152 
See. 232. ccc ccc vce c cece rece eee eee e beeen eens sear tener eeeens 778 
Sec. 468. ccc ccc cece cee ree eee nee eee tthe ners teaser eee eee ees 169 
UNITED STATES STATUTES AT LARGE. 
1882, Aug. 7, vol. 22, p. 341, ch. 434.........eeeeeees PERE Re ei 685 
1898, July 1, vol. 30, p. 562, ch. 541, sec. 60....... cess eeeeeeeee 624, 641 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


a? 


JANUARY TERM, 1903. 


GERMAN INSURANCE COMPANY OF Frepport, ILLINOIS, Vv. 
ARTHUR L. SHADER. 


Firep Fesruary 17, 1908. No. 12,824. 


1. Pleading: ConpiTion PrecepENT. In pleading performance of 
conditions precedent under section 128, Code of Civil Procedure, 
a plaintiff may properly assume that conditions which have been 
waived will not be relied upon, and allegations of waiver to 
meet a defense based on such conditions are not inconsistent 
with the statutory allegation that all conditions on his part 
have been duly performed. 


A plaintiff does not change his cause of action by 
substituting allegations of waiver for a general denial with 
respect to a defense of breach of conditions precedent. 


3. Policy of Insurance: WAIVER or ConpITIONS: Construction. Former 
° 
decisions of this court as to waiver of conditions in policies of 
insurance and the construction of such conditions adhered to. 


4. Provisions of Policy: Risk: WaIvER oF PROVISION: PAYMENT OF 
Premium. Provisions in a policy of insurance that the risk shall 
not attach unless the premium has been actually paid, are 
waived in case the policy is delivered upon an agreement to 
extend credit, and the insurer does not take advantage of said 
provisions, but treats the policy as in force. 


5. Receiving Premium After Total Destruction: Watves. Receiving 
the premium after destruction of all the insured property, so 
that nothing remains to which insurance might attach, waives 
a@ provision that the insurer shall not be liable for a loss occur- 
ring before payment of the premium. 
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: Rerupration or Act or AGENT: RETURN TO AGENT WITH IN- 
STRUCTIONS: TENDER. Where an agent who has general power to 
receive and collect premiums accepts a premium after loss and 
the insurer desires to repudiate such act, it should return or 
tender the money to the insured; mere return to the agent with 
instructions which are not executed will not suffice. 


7. Misconduct of Counsel: Conriicting EvipeNcE: DkrcISION oF 
Court. The decision of the trial court upon conflicting evidence 
as to misconduct of counsel will not be disturbed. 


8. Instruction.“ While not to be commended, an instruction directing 
the jury to “do substantial justice” between the parties, is not 
prejudicial error where they are told to do so by finding a ver- 
dict “solely from the evidence in the case, applying the law as 
given in these instructions.” 


Error to the district court for Lancaster county: 
Epwarp P. HoLMEs, District Jupée. Affirmed. 


Inonel C. Burr, Charles L. Burr and Frank A. Boeh- 
mer, for plaintiff in error. 


Halleck F. Rose and Wilmer B. Comstock, contra. ° 


PownpD, C. 


On a former occasion a judgment for the plaintiff in 
this cause was reversed for the reason that the trial court 
permitted him to show waiver of conditions in a policy 
of insurance upon a reply which only denied that there 
had been any breach.* Upon a new trial, a verdict for 
the plaintiff was again rendered, and the insurance com- 
-pany has come to this court on error a secoud time. 

The principal errors assigned are the admission of parol 
evidence as to waiver of conditions in the policy notwith- 
standing a provision that no agent should have power to 
waive such conditions otherwise than by a written in- 
dorsement, and certain instructions whereby the question 
as to waiver was left to the jury. It is also claimed that 
the amendments whereby plaintiff was allowed to set up 
waiver of the conditions in the policy state a new and 
distinct cause of action, upon which the statute of limi- 
“"* This case is reported in 1 Neb. (Unof.) 704. Opinion by Day, C. 
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tations had run, within the purview of the decision in 
Buerstetta v. Tecumseh Nat. Bank, 57 Neb. 504; that 
the verdict is contrary to the evidence; that plaintiff’s 
counsel were guilty of prejudicial misconduct, and that 
the trial court erred in instructing the jury to “do sub- 
stantial justice’ by their verdict. 

We are satisfied that the case of Buerstetta v. Tecumseh 
Nat. Bank, supra, has no application. In pleading per- 
formance of conditions precedent under section 128, Code 
of Civil Procedure, a plaintiff may safely assume that 
conditions which have been waived will not be relied upon, 
and allegations of waiver to meet a defense based on such 
conditions are not inconsistent with the statutory allega- 
tion that all conditions on his part have been duly per- 
formed. Levy v. Peabody Ins. Co.,10 W. Va. 560, 27 Am. 
Rep. 598. Hence it was entirely proper to set up the 
waiver in reply, and there would have been no departure 
from the cause of action set up in the petition had this 
course been taken. Jacobs v. St. Paul Fire & Marine Ins. 
Co., 86 Ia. 145, 53 N. W. 101; Standard Accident Ins. 
Co. v. Friedenthal, 1 Colo. App. 5, 27 Pac. 88; American 
Central Ins. Co. v. McLanathan, 11 Kan. 533; Virginia 
Fire & Marine Ins: Co. v. Saunders, 86 Va. 969, 11 8. E. 
794. It could make no substantial difference if the plaintiff 
preferred to anticipate the defense and set up waiver in 
the petition. He did not change his cause of action by 
substituting allegations of waiver for the general denial. . 

The question as to admissibility of the evidence ob- 
jected to has been before the court in various phases in 
a number of cases, and, if we may rely upon past adjudi- 
cations, has been completely determined. Slobodisky v. 
Phenix Ins. Co., 58 Neb. 816; Pythian Life Ass’n v. Pres- 
ton, 47 Neb. 374; Hartford Fire Ins. Co. v. Landfeare, 
63 Neb. 559; Hunt v. State Ins. Co.,66 Neb. 121, 125, 
and cases cited. But in a number of cases which have 
come before us recently, as well as in the case at bar, the 
prior decisions of this court on the subject of insurance 
have been assailed vigorously, and it has been asserted 
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that the court has taken positions at variance both with 
principle and authority. The recent decision of the su- 
preme court of the United States in Northern Assurance 
Co. v. Grand View Building Ass’n, 183 U. S. 308, 22 Sup. 
Ct. Rep. 133, 46 L. ed. 213, is chiefly relied upon in this 
connection, and that case has been urged upon our atten- 
tion so persistently of late that it seems proper to state 
the reasons moving us to adhere to the course of decision 
long established in-this jurisdiction, notwithstanding the 
great authority of the tribunal which has adopted a 
different doctrine. 

The general rule that an insurance company can not . 
take advantage of conditions in a policy whereby such 
policy is to be void by reason of circumstances existing 
at the time the policy issued, in case the facts were known 
to its agent at the time, has been recognized universally. 
More recently: insurance companies have sought to avoid 
the consequence of this well established rule by pro- 
visions to the effect that the conditions of the policy 
could be waived only by written indorsement, and by 
clauses in which agents are forbidden to waive any of the 
conditions of the policy in any other manner. Notwith- 
standing provisions of this type, an overwhelming ma- 
ority of the state courts have continued to apply the 
rule that an insurance company can not set up that a 
policy issued by. its agent with knowledge of the facts 
was void when it was issued, by reason of facts which 
he well knew. Including our own court, the courts of 
some twenty-seven states, at least, have, upon one ground 
or another, adhered to this doctrine in the face of these 
provisions as to waiver. Wood v. American Fire Ins. 
Co., 149 N. Y. 382, 44 N. E. 80, 52 Am. St. Rep. 733; 
Berry v. American Central Ins. Co., 182 N. Y. 49; 30 N. 
E. 254, 28 Am. St. Rep. 548; Blass v. Agricultural Ins. 
Co., 162 N. Y. 639, 57 N. E. 1104; Breedlove v. Norwich 
Union Fire Ins. Society, 124 Cal. 164, 56 Pac. 770; Kruger 
ov. Western Fire & Marine Ins. Co., 72 Cal. 91, 18 Pac. 156, 
1 Am. St. Rep. 42; Crouse v. Hartford Fire Ins. Co., 79 
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Mich. 249, 44 N. W. 496; Improved-Match Co. v. Michigan 
Mutual Fire Ins. Co., 122 Mich. 256, 80 N. W. 1088; Lam- 
berton v.. Connecticut Fire Ins. Co., 39 Minn. 129, 39 N. 
W. 76,11. R. A. 222; Anderson v. Manchester Fire Assur- 
ance Co., 59 Minn. 182, 63 N. W. 241, 28 L. R. A. 609, 50 
Am. St. Rep. 400; Reaper City Ins. Co. v. Jones, 62 Til. 458; 
John Hancock Mutual Life Ins. Co. v. Schlink, 175 Tl. 284, 
51 N. E. 795; Pheniz Ins. Co. v. Caldwell, 187 Il. 73, 58 N. 
E. 314; Bartlett v. Fireman’s Fund Ins. Co., 77 Ta. 155, 41 
N. W. 601; Western Assurance Co. v. McAlpin, 23 Ind. 
App. 220, 55 N. E. 119, 77 Am. St. Rep. 423; Hobkirk v. 
Phenix Ins. Co., 102 Wis. 13, 78 N. W. 160; Trustees of St. 
Clara Female Academy v. Northwestern National Ins. Co., 
98 Wis. 257, 73 N. W. 767; Cole v. Union Central Infe 
Ins, Co., 22 Wash. 26, 60 Pac. 68, 47 L. R. A. 201; Hart 
v. Niagara Fire Ins. Co., 9 Wash. 620, 38 Pac. 213, 27 L. 
R. A. 86; Thackery Mining & Smelting Co. v. American 
’ Fire Ins. Co., 62 Mo. App. 293; Flournoy v. Traders’ Ins. 
Co., 80 Mo. App. 655; Parsons v. Knoaville Fire Ins, Co., 
1382 Mo. 583, 34 S. W. 476; McGonigle v. Susquehanna 
Mutual Fire Ins. Co., 168 Pa. St. 1, 31 Atl. 868; Insurance 
Co. v. National Bank, 88 Tenn. 369, 12 8. W. 915; Hart- 
ford Fire Ins. Co. v. Keating, 86 Md. 130, 38 Atl. 29, 63 
Am. St. Rep. 499; Pope v. Glens Falls Ins. Oo., 1380 Ala. . 
356, 30 So. 496; Western Assurance Co. v. Phelps, TT Miss. 
625, 27 So. 745; Home Ins. Co. v. Gibson, 72 Miss. 58, 17 
So. 18; Gandy v. Orient Ins. Co., 52 8. Car. 224, 29 8. E. 
655; Wilson v. Commercial Union Assurance Co., 51 8. 
Car. 540, 29 S. E. 245, 64 Am. St. Rep. 700; Cowell v. 
Phenia Ins. Co., 126 N. Car. 684, 36 S. E. 184; London & 
Lancashire Fire Ins. Co. v. Gerteson, 51 8. W. (Ky.) 617; 
Niagara Fire Ins. Co. v. Johnson, 4 Kan. App. 16, 45 Pac. 
789; German Ins. Co. v. Gray, 43 Kan. 497, 23 Pac. 687, 
8 L. R. A. 70, 19 Am. St. Rep. 150; Spaulding v. New 
Hampshire Fire Ins. Co., 52 Atl. (N. H.) 858; Hilton v. 
Phenia Assurance Co., 92 Me. 272, 42 Atl. 412; German- 
American Ins. Co. v. Humphrey, 62 Ark. 348, 35 8. W. 428, 
54 Am. St. Rep. 297; Pennsylvania Fire Ins. Co. v. Faires, 
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13 Tex. Civ. App. 111, 35 S. W. 55; Phanix Ins. Co. v. 
Searles, 100 Ga. 97, 27 S. E. 779; American Central Ins. 
Co. v. Donlon, 66 Pac. (Colo. App.) 249; Farmers & Mer- 
chants’ Ins. Co. v. Niwon, 2 Calo. App. 265, 30 Pac. 42; 
Kahn v. Traders’ Ins. Co., 4 Wyo. 419, 34 Pac. 1059, 62 
Am. St. Rep. 47; Osborne v. Phenia Ins. Co., 64 Pac. 
(Utah) 1103. 

In some jurisdictions it is held that the conditions 
restricting the power of the agent to waive provisions 
of the policy have no reference to conditions in the policy 
avoiding the contract in its inception. Wood v. American 
Fire Ins. Co., 149 N. Y. 382, 44 N. E. 80, 52 Am. St. Rep. 
733; Continental Ins. Co. v. Ruckman, 127 Ill. 364, 20 N. 
E. 77, 11 Am. St. Rep. 121; Rickey v. German Guarantee 
Town Mutual Fire Ins. Co., 79 Mo. App. 485; Crouse v. 
Hartford Fire Ins. Co., 79 Mich. 249, 44 N. W. 496. Courts 
taking this view hold that.the provision as to waiver only 
limits the power of the agent to waive conditions of the - 
' policy after it attaches, and not the power of the agent to 
make a contract in the first instance. Other courts hold that, 
a provision against waiver otherwise than in writing may 
itself be waived, and that this waiver may be oral. Phenix 
Ins. Co, v. Hart, 149 Tl. 5138, 36 N. E. 990; German Ins. 
Co. v. Gray, 48 Kan. 497, 23 Pac. 687, 8 L. R. A. 70, 19 
Am. St. Rep. 150; Orient Ins. Co. v. McKmght, 197 Tl. 
190, 64 N. EB. 339; German-American Ins. Co. v. Hum- 
phrey, 62 Ark. 348, 35 S. W. 428, 54 Am. St. Rep. 
297; Western Assurance Co. v. Williams, 94 Ga. 128, 21 
S. E. 370; Pennsylvania Fire Ins. Co. v. Faires, 13 Tex. 
Civ. App. 111, 35 S. W. 55; Kahn v. Traders’ Ins. Co., 4 
Wyo. 419, 34 Pac. 1059, 62 Am. St. Rep. 47. This court 
took the same position in Hartford Fire Ins. Co. v. Land- 
fare, 63 Neb. 559. Other courts hold that such a pro- 
vision is invalid on the ground that it is in effect a limita- 
tion of the power of the corporation itself to waive provis- 
ions in its own contracts, since the corporation can act 
only through agents. Lamberton v. Connecticut Fire ~ 
Ins. Co., 39 Minn. 129, 39 N. W. 76,1 L. R. A. 222. In 
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other jurisdictions, the position is taken that issuance and 
delivery of the policy without objection, and with knowl- 
edge on the part of the agent of facts which would render 
the policy invalid, is of itself a waiver by the company of 
the condition against parol waiver, since the company can 
not take the benefit of a contract made by its agent, and 
at the same time escape the burden thereof. Insurance 
Co. v. National Bank, 88 Tenn. 369, 12 S. W. 915; Mce- 
Gonigle v. Susquehanna Mutual Fire Ins. Co., 168 Pa. St. 
1, 31 Atl. 868; American Fire Ins. Co. v. First Nat. Bank, 
73 Miss. 469, 18 So. 931; Liverpool & London & Globe Ins. 
Co. v. Ende, 65 Tex. 118; Davis v. Phenia Ins. 0o., 111 
Cal. 409, 48 Pac. 1115. 

Finally, it has been suggested that failure to strike out 
the clause violated by facts of which the agent had knowl- 
edge, or to indorse the written consent, should be treated 
asa waiver. Devine v. Home Ins. Co., 32 Wis. 471. 

From the very nature of the contract of insurance, it is 
doubtless essential that there be the utmost good faith on 
the part of the insured ; and insurers are compelled to take 
great precautions to ayoid imposition, and to obtain the 
proper data with reference to which they may determine 
the character of the risk which they assume. For these 
reasons, it is proper that the court should not merely en- 
force provisions in policies designed to protect the insurer 
in such respects, but the courts would be justified in deal- 
ing with provisions of that character somewhat liberally 
if so drawn as to operate no further. But insurers have to 
deal not only with fraud and imposition on the part of 
those who insure, but with carelessness and even dishon- 
esty on the part of those whom they procure to act as their 
agents. Excessive zeal to procure business leads agents 
who are paid by commissions to do things in the stress of 
competition which their employers are not entirely willing 
to sanction; and the provisions inserted in policies with 
which courts have had to deal in the past have been de- 
signed manifestly quite as much to avoid responsibility on 
the part of the company for acts of its agents as to prevent 
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imposition on the part of those whom the company insured. 
In Union Mutual Ins. Co. v. Wilkinson, 13 Wall. (U. 8.) 
222, 20 L. ed. 617, Mr. Justice Miller made some char- 
acteristically sensible remarks upon this subject, which 
have been quoted frequently. As he says, the reports of 

‘Judicial decisions are filled with the efforts of companies 
to establish the doctrine that they can stimulate agents 
to great activity in procuring contracts of insurance, and 
pay them commissions on the premiums obtained, and yet 
limit their responsibility for the acts of these agents sub- 
stantially to the simple receipt of the premium and de- 
livery of the policy. In consequence, there has been a con- 
test between the courts on the one hand and counsel for 
insurance compauies on the other, the latter devising skill- 
fully framed clauses and provisions, and the former largely 
thwarting the purpose of these clauses by construing them 
strictly against the insurer. It can not be denied that not 
a little subtlety has been displayed on both sides of this 
contest. But it must not be overlooked that the companies 
are engaged in an endeavor to circumvent well established 
principles of the law of agency, arising upon sound policy ; 
and there is much justification for the determination of 
courts that these settled doctrines of the law shall not be 
contracted out of existence lightly. 

One principle of the law of agency which insurers have 
steadily songht to avoid is that the knowledge of the agent 
is the knowledge of the principal. The general doctrine is 
that notice communicated to or knowledge acquired by the 

. officers or agents of a corporation, when acting in their 
official capacity or within the scope of their agency, is 
notice to or knowledge of the corporation. It is said that 
there are but three exceptions—maiters which the agent 
has forgotten entirely or may have forgotten under the 
circumstances of the case, matters which for special 
reasons he could not impart to his principal, and matters 
which the previous conduct of the agent or the fact that he 
is engaged in some fraud upon the principal make it cer- 
tain that he will conceal. 4 Thompson, Corporations, sec. 
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5192. The application of this rule to insurance.companies 
is well settled. Fishbeck v. Phenia Ins. Co., 54 Cal. 422; 

Miller v. Hartford Fire Ins. Co., 70 Ia. 704, 29 N. W. 411; 
St. Paul Fire & Marine Ins. Co. v. Wells, 89 Ill. 82; Dick 
ov. Equitable Fire & Marine Ins. Co., 92 Wis. 46, 65 N. W. 
742; Pelkington v. National Ins. Co., 55 Mo. 172; Pheniec 
Ins. Co. v. Copeland, 90 Ala. 386, 8 So. 48; German Ins. 
Co. v. York, 48 Kan. 488, 29 Pac. 586, 30 Am. St. Rep. 
313; Beebe v. Ohio Farmers’ Ins. Co., 93 Mich. 514, 53 N. 
W. 818, 18 L. R. A. 481, 32 Am. St. Rep. 519; Tarbell v. 
Vermont Mutual Fire Ins. Co., 63 Vt. 53, 22 Atl. 533; 
Home Ins. Co. v. Gibson, 72 Miss. 58, 17 So. 13. This court 
has repeatedly announced the same rule. Hartford Fire 
Ins. Co. v. Landfare, 63 Neb. 559; Hunt v. State Ins. Co., 
66 Neb. 121, 125, and cases cited. As the corporation can 
act only through its agents, it might well be a question how 
far it may contract that it shall not be bound by notice to 
and knowledge of such agents. It has been suggested that 
such a provision in a policy would, in effect, be a limitation 
of the power of the corporation itself. Lamberton v. Con- 
necticut Fire Ins. Co., 39 Minn. 129, 39 N. W. 76,1 L. R. 
A. 222.’ However this may be, it will be observed that no 
such stipulation is to be found in the policy in the case at 
bar. The provision of the policy does not say that notice to 
the company’s agents who are given power to accept risks” 
shall not be notice to the company, but says only that con- 
ditions of the policy may not be waived otherwise than in 
a prescribed manner. It goes without saying that pro- 
visions for forfeiture are not favored. Woodmen Accident 
Ass’n v. Pratt,* 62 Neb. 678, 55 L. R. A. 291; Connecticut 
Fire Ins. Co. v. Jeary, 60 Neb. 338, 51 L. R. A. 698; Me- 
Master v. New York Life Ins. Co., 183 U. S. 25, 22 Sup. 
Ct. Rep. 10, 46 L. ed. 64. It has been the settled policy 
of the courts to construe these provisions against the in- 
surer. Hence, so long as the language of the contract 
does not preclude the operation of the rule that notice to 


* This case appears in the Northwestern Reporter and Lawyers’ Re- 
ports Annotated as Woodmen’ s Accident Asa’n v. Byers. 


10 NEBRASKA REPORTS. [VoL. 68 


German Ins. Co. y. Shader. 


the agent is notice to the company, the court will not give 
it such effect. It follows that the condition prohibiting 
the agent from waiving provisions of the policy otherwise 
than in the prescribed manner does not take away the duty 
of the company to take advantage of grounds entailing a 
forfeiture at the option of the company, when it is charge- 
able with notice thereof. 

Although the policy is conditioned to be void in certain 
- cases, it is well settled that this means voidable at the 
option of the company. The contract is not wholly void, 
_ but the insurer may, if it chooses, insist upon forfeiture 
under certain conditions. Hunt v. State Ins. Co., supra, 
and cases cited. This construction of the policy has been 
assailed as in conflict with the language employed and at 
variance with the authorities. But it is well sustained by 
judicial decisions elsewhere. Hanover Fire Ins. Co. v. 
Dole, 20 Ind. App. 333, 50 N. E. 772; Kalmutz v. Northern 
Mutual Ins. Co., 186 Pa. St. 571, 40 Atl. 816; Schmurr v. 
State Ins. Co., 30 Ore. 29, 46 Pac. 363; Horton v. Home 
Ins. Co., 122 N. Car. 498, 29 S. E. 944, 65 Am. St. Rep. 717; 
Stevenson v. Phenix Ins. Co., 83 Ky. 7, 4 Am. St. Rep. 120; 
Kingman v. Lancashire Ins. Co., 54 S. Car. 599, 32 S. E. 
762; Bouton v. American Mutual Life Ins. Co., 25 Conn. 
542. The use of “void” in the sense of “voidable” is so com- 
mon that we see nothing in the language of the policy to 
militate against such a construction, and it is in entire 
accord with the disinclination of courts toward forfeit- 
ures, and their desire to reach a just and equitable inter- 
pretation. It follows that if the company does not exercise 
its option to avoid the policy with knowledge of the cir- 
cumstances giving it that power, and treats the policy as in 
force, the forfeiture is waived. This is a waiver by the com- 
pany, not by the agent, and hence is not within the purview 
of the condition in question. It is said that such a construc- 
tion of the provisions of the policy as to waiver deprives 
them of all force. We do not think this is true. An insured 
would have no standing in court if his case were that the 
lo¢al agent knew of the circumstances entailing a for- 
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feiture, and waived them, where the company, acting on 
the knowledge of the agent, insisted on a forfeiture. It is 
true that when a forfeiture is waived once it is waived for 
all time. But the company has limited the power of the 
agent to waive the forfeiture, and the attempt at waiver by 
him would not prevent timely action by the company. 
German Ins. Co. v. Heiduk & Skibowski, 30 Neb. 288, 27 
Am. St. Rep. 402, applies to such cases. On the other hand, 
if the company, notwithstanding it is chargeable with no- 
tice of the circumstances entailing a forfeiture, treats the 
policy as in force and takes no advantage of such circum- 
stances, an entirely different question is presented. Hart- 
ford Fire Ins. Co. v. Landfare, supra. Hence we think the 
rule as to the admissibility of parol evidence to vary the 
terms of a written contract has no application to this sub- 
ject. There is no attempt to show by parol something 
which is foreclosed by the written agreement of the par- 
ties. The attempt is to show by parol that the company 
.knew of the facts and circumstances which entitled it to 
enforce the provisions of the policy as to forfeiture or not, 
at its option, and that the company itself, not any par- 
ticular agent, continued to treat the policy as in force, and 
decHned to exercise such option. For these reasons-we 
think the former adjudications of this court should be ad- 
hered to, and, in consequence, that the testimony objected 
to in the case at bar was admissable. 

We come next to the instructions with reference to the 
claim of waiver. In some respects the wording of these 
instructions is a trifle extravagant. But the error, if any, 
in these respects, can not be said to be prejudicial, so long 
as the propositions of law announced are sound, and they 
are stated so as to leave no room for misunderstanding. 
We are unable to see how the company may take advantage 
of the provision as to nonpayment of premium in such 
cases as this. If the agent reports the policy issued and 
the premium paid, and the amount of the premium is 
charged to the agent in his accounts with the company, the 
latter has no ground of complaint because the agent was 
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willing to advance the premium and give personal credit 
to the insured. The condition in the policy does not apply 
to such cases. Griffith v. New York Life Ins. Co., 101 
Cal. 627, 36 Pac. 113, 40 Am. St. Rep. 96.° But if the 
agent reported the policy issued, and the premium unpaid, 
and the company acquiesced, neglecting to insist upon the 
condition in the policy, it clearly waived such condition. 
Slobodisky v. Phenia Ins. Co., 53 Neb. 816, and cases cited. 
Delivery of the policy as a subsisting contract of insurance 
from a certain date, and charging the insured on the basis 
of insurance from that date, was a waiver of the printed 
condition in the policy; and if the company, chargeable 
with what was known to its agent, acquiesced and treated 
the policy as in force, it could not afterwards deny liabil- 
ity. Western Assurance Co. v. McAlpin, 23 Ind. App. 220, 
55 N. E. 119, 77 Am. St. Rep. 423. By so holding, we 
do not, as has been asserted, deprive the provision in the 
policy of all meaning. If due, the premium must be paid, 
or no risk attaches. If at the time fixed it is not paid, 
the agent can not waive the condition so as to prevent the 
company from insisting upon a forfeiture. But in such 
case it must take advantage thereof. It can not treat the 
poli¢y as subsisting and when a loss occurs claim the 
forfeiture notwithstanding. Whether neglect to take any 
steps with reference to the policy, allowing the insured 
to rest in the belief that he is protected, would, of itself, 
amount to a waiver, we need not decide. In this case, at 
the appointed time, the money was paid to the agent, and 
in due course he accounted for it to the company. Receiv- 
ing the premium after destruction of all the insured prop- 
erty, so that nothing remains to which insurance might at- 
tach, waives a provision that the insurer shall not be liable 
for a loss occurring before payment of the premium. John- 
ston v. Phelps County Farmers’ Mutual Ins. Co., 63 Neb. 
21, 56 L. R. A. 127. It is true the money was sent back to 
the agent afterwards. But no one at any time paid or ten- 
dered it back to Mr. Shader. Something more than a mere 
return to the agent with instructions which have never 
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been executed was necessary. The company had the duty 
of seeing that the money was restored, or at least tendered. 
It was not Mr. Shader’s duty to search for the representa- 
tive of the company who might happen to have it. Cases 
where a person has assumed to act as agent without au- 
thority, such as T'urner v. Brooks, 2 Tex. Civ. App. 451, 
are not in point. In this case the agent had a general au- 
thority to receive and collect premiums. 

The other assignments of error require but brief notice. 
The evidence as to the amount of property destroyed is 
in sharp conflict. The chief of the fire department and 
several firemen gave testimony tending to show that little 
or nothing could have been lost. |On the other hand, there 
is no little evidence from creditable witnesses to the con- 
trary. It is contended on behalf of the plaintiff that the © 
goods were so light, and so inflammable in character, that 
almost nothing remained when the firemen arrived, and 
that such a hypothesis accords with the evidence showing 
what was in the building shortly before the fire, with the 
testimony of a bystander as to what he saw when the fire 
broke out, and with evidence as to fragments found in the 
debris the next morning. While it must be confessed that 
the evidence is not entirely satisfactory, we can not say 
that the hypothesis suggested is entirely unreasonable, nor 
that the jury had no right to adopt it. The question was 
for them, and we have no authority to disturb it in such a 
case, with respect to the alleged misconduct, the trial court 
found against the defendant upon conflicting affidavits. 
We see no reason to disturb its ruling. Sang v. Beers, 20 
Neb. 865; Hverton v. Esgate, 24 Neb. 235. The instruc- 
tion directing the jury to “do substantial justice’ between 
the parties is not to be commended. But, taken as a whole, 
we do not consider it prejudicial error. After directing 
the jury to retire and choose a foreman, the court told 
them to determine upon a verdict “solely from the evidence 
in the case, applying the law as given in these instruc- 
tions,” and thereby “do substantial justice between the 
parties.” Of course, it is for the law to determine what is 
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just, and the jurors are merely to say what are the facts 
to which the legal standards of justice are to be applied. 
Juries, as a rule, need no encouragement to take such a 
line as they think will lead to a just result. But here they 
were told to do so solely by means of the evidence and the 
rules of law laid down by the court. They can hardly have 
supposed they were at liberty to go out of the evidence, or 
go counter to the law as declared in the instructions, in the 
supposed interests of substantial justice. 
We recommend that the judgment be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


THOMAS HOVORKA BT AL. V. JOHN HAVLIK ET ALL 
FILED FEBRUARY 17, 1903. No. 12,456. 


1. Husband: Wire: Trans¥Fes: Burpen or Proor. The burden of 
proof is upon the husband or those claiming under him to show 
that a gratuitous transfer to him from his wife was made freely 
and deliberately, and that the transaction was fair and proper. 


2. Administrator’s Sale: Exrcurory Conrract: Rea Estate. Under 
our probate system an administrator can not sell the interest: of 
the estate in an executory .contract for the purchase of lands 
except as real estate, and after a license obtained from the court 
therefor. : . 


38. Husband: Wire: Apverse Possession. The husband, while living 
with his wife, can not gain title to her land by adverse posses- 
sion. 


4. Deed: Duress: Liuiration. A deed for the conveyance of land, if 
obtained by duress, may be avoided by the entry of the grantor 
or his heirs within the statutory period of limitation. 


Ernor to the district court for Saline county: GORGE 
W. Stusss, District Juper. Affirmed. 


Vou. 68] JANUARY TERM, 1903. ° 15 


Hovorka vy. Havlik. 


Archibald 8. Sands, Leonard W. Colby and E. 8. Abbott, 
for plaintiffs in error. 


Fayette I. Foss, Bert Kohout, R. D. Brown and William 
G. Hastings, contra. 


Durrig, C. 


At the date of his death—the date of which does not 
clearly appear in the record—John Havlik resided on a 
homestead claim consisting of the northwest quarter of 
section 15, township 8, range 4 east of the sixth P. M., in 
Saline county, Nebraska. He also held a contract from 
the state of Nebraska for the purchase of twenty acres of 
school land, being the east half of the southeast quarter 
of the northeast quarter of section 16, township 8 north, 
of range 4 east of the sixth P. M. He left surviving him 
a widow and three children, one of whom is the defendant 
herein. After his death his widow proved up on the home- 
stead claim, and a patent for the land was duly issued to 
her under the provisions of section 2291 of the Revised 
Statutes of the United States. Some time after the decease 
of John Havlik, his widow married one Frank David, and 
on July 3, 1884, she made a deed of the northwest quarter 
of section 15 to one Frank Nedela, and on the same day’ 
Frank Nedela conveyed said premises to Frank David. 
There is evidence in the record that these deeds were made 
on the agreement that David should pay $800 to each of 
the three children of John Havlik, and $1,200 to the wife 
in case they should not continue to live together. Prior to 
this time the widow of John Havlik (then Mrs. David) 
assigned the school-land contract held by her deceased 
husband to Frank David, and on March 22, 1879, he pro- 
cured a patent from the state for the land therein de 
scribed. Frank David departed this life on the 23d day 
of April, 1891, and at the date of his death held the legal 
title to the homestead quarter section and to the twenty 
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acres of school land above described. After his death Mrs. 
David continued to reside upon the homestead until her 
death, which occurred August 13, 1891. She left a will 
by which she devised all her real and personal property to 
John Havlik, a son by her first husband, the homestead 
and school land being specifically described in her will as 
the real property conveyed thereby. Since the death of 
his mother, John Havlik has been in possession of the 
above described property, claiming title thereto under his 
mother’s will; and some time in the year 1900 this action 
was commenced by a part of the heirs of Frank David and 
the grantees of the other of those heirs to recover posses- 
sion of said lands. A verdict was returned for the de- 
fendants, and the plaintiffs have brought error to this 
court. The defense interposed was that Frank David had 
procured title to the homestead property from his wife 
by coercion and duress, and that her assignment of the 
school-land contract, being made without a license from 
the court, was void. 

The seventh and eighth instructions of the court were 
excepted to by the plaintiffs in error, who now insist that 
they were erroneous. They are as follows: 

“Tth.- If you find from the’ evidence, gentlemen, that 
Frank David, deceased, became the husband of Mary 
David, and while living with her as her husband she at 
. hig request conveyed the northwest quarter of section 15 
to Frank Nedela, who, by previous arrangement and with- 
out any consideration paid by said Frank David, conveyed 
said quarter section to Frank David, such transaction will 
be presumed fraudulent and void and to have been made 
by said Mary David under duress by her husband and 
against her will unless it appears from the evidence that 
the transaction was fair and just and understood by Mary 
David and entered into by her voluntarily. 

“Sth. If you find, gentlemen, that the deed of Mary 
David to Frank Nedela, bearing date of July 3, 1884, 
which has been shown here in evidence, was made by her 
because of threats made against her by her husband, and 


VOL. 68] JANUARY TERM, 1903. 17 


Hovorka v. Havlik. 


because of threats on his part to leave her, and of threats 
against her children, and was without consideration on 
the part of the said David, but was made solely for his 
benefit, then such deed is void as against the said Mary 
David, and neither Frank David nor any one claiming 
through him can base any claim of title thereon.” 

The law is well settled that the burden is upon the hus- 
band to show that a gratuitous transfer to him from his 
wife was made freely, and that the transaction was fair 
and proper. Hall v. Otterson, 52 N. J. Eq. 522; Wales v. 
Newbould, 9 Mich. 45; Penniman v. Perce, 9 Mich. 509; 
Darlington’s Appeal, 86 Pa. St. 512, 27 Am. Rep. 726; 
Boyd v. De La Montagnie, 73 N. Y. 498, 29 Am. Rep. 197. 

The jury was told in the seventh instruction that if the 
conveyance to David was without consideration, the pre- 
sumption obtained that it was void; while the eighth in- 
struction informed the jury that if the transfer to David 
was induced by threats made against Mary David and her 
children, and without consideration, then the conveyance 
so obtained was void. As we have seen, the seventh in- 
struction announced a well-established rule placing the 
burden on the husband, or those claiming through him, 
to show that a gratuitous transfer from his wife was made 
freely and without any compulsion; that the transac- 
tion was a fair one, and while there is evidence in the 
record tending to show that David did pay a consideration 
for the conveyance to him, still this was a question for 
the jury to determine, and one which was properly sub- 
mitted for its determination. The eighth instruction was 
more favorable to the plaintiffs in error than authorized 
by legal rules, in requiring a want of consideration for 
the transfer, in addition to duress in obtaining it, to avoid 
the conveyance. Nv one can be required to part with his 
property against his will, and no consideration, however 
great or valuable, will validate a deed obtained by coercion 
and duress. The plaintiffs in error have no cause to com- 
plain of these instructions. 


Complaint is also made of the ninth instruction, given 
6 
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as follows: “You are further instructed, gentlemen, that 
under the laws of the state of Nebraska when one dies 
possessed of a contract for the purchase of land, his in- 
terest in such land under said contract may be sold in the 
same manner as if he had died seized of the land itself, and 
.in no other way.” It is insisted that a contract for the pur- 
chase of school lands from the state is personal property, 
the title to which passes to the administrator, and that he 
has the right to sell it the same as other personal property 
of the deceased. It is said that at common law the ex- 
ecutor or administrator has an absolute power of disposi- 
tion of the personal estate of deceased, by sale or other- 
wise as he sees fit; and that while the statutes of this state 
provide for an application by an administrator to the pro- 
bate court for a license to sell personal property of an 
estate, the statutory provisions are not exclusive, and the 
administrator may still sell without an order of the pro- 
bate court making himself and his bondsmen liable for the 
value of the property if the sale is for less than its true 
value. Wemight admit the correctness of this claim so far 
as it relates to personal property pure and simple, but as 
a decision of the case does not, in our opinion, depend upon 
whether the administrator may sell and pass good title to 
such property without a license from the court, we re- 
frain from expressing an opinion on the question. Sec- 
tions 94 and 95 of chapter 23 of our statute (Annotated 
Statutes, 4968, 4969) provide: 
“Sec. 94. Ifa deceased person, at the time of his death, 
was possessed of a contract for the purchase of land, his in- 
terest in such land and under such contract may be sold, on 
the application of his executor or administrator, in the 
same manner as if he had died seized of such land, and the 
same proceedings may be had for that purpose as are pre- 
scribed in this subdivision in respect to lands of which he 
died seized, except as hereinafter provided. 
“Sec. 95. Such sale shall be made subject to all pay- 
ments that may thereafter become due on such contracts, 
and if there be any such payments thereafter to become 
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due, such sale shall not be confirmed by the judge of the 
district court until the purchaser shall execute a bond to 
the executor or administrator for the benefit and indemnity 
of the person entitled to the interest of the deceased in 
the land so contracted for, in double the whole amount of 
payments thereafter to become due on such contract, with 
such sureties as the judge of the district court shall ap- 
prove.” , 

This statute, as we understand, was borrowed from the 
state of Michigan, and had as early as 1863 received a con- 
struction by the supreme court of that state, by which it 
was held that “under our probate system, an administrator 
can not sell the interest of the estate in an executory con- 
tract for the purchase of lands, except as real estate and 
after license.” Baater v. Robinson, 11 Mich. 520. But 
even in the absence of this statute and of its construction 
by the supreme court of Michigan, we can not believe that 
it was the intention of the legislature that valuable landed 
estates, held by the decedent under a contract of purchase, 
should pass to the administrator, to be disposed of by him 
in the same manner as the goods and chattels coming to 
his possession. There are numerous cases where valuable 
farms and other property are held under a contract of pur- 
chase. The decedent and his family may have lived upon 
the property for years; the purchase price may have been 
mostly paid; and it would be so unusual and unjust to 
allow the administrator to claim title to this property, and 
a right to dispose of it as personalty coming to his hands 
without a showing that it was necessary in the settlement 
of the estate, that a statute authorizing such a procedure 
should be the only authority of this court to declare it to 
be the law. 

The plaintiffs in error requested an instruction to the 
effect that Frank David’s title to the school land was 
based upon the deed from the state of Nebraska, which _ 
deed was based upon an assignment of a sale contract 
issued by the state to Havlik, deceased, and assigned by his 
administratrix to said David, and that if the jury found 
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that David entered into the exclusive, open, notorious and 
adverse possession of said premises under said deed, and 
retained and.occupied the same for ten years or more con- 
tinuously thereafter, that it was then wholly immaterial 
as to the form or manner of making an execution of the 
assignment or the existence of the same, and that such 
continued possession would establish a legal and sufficient 
title in the deceased. The refusal of this instruction is 
assigned as error. We do not think that under the cir- 
cumstances error can be predicated upon the refusal of the 
court to give this instruction. The evidence is undisputed 
that the possession of this school land by Frank. David was 
a joint possession with his wife. He had no greater pos- 
session than did she, and we do not think that where the 
husband and wife reside together, and are jointly in posses- 
sion, one can acquire title as against the other by prescrip- 
tion. 

The claim that the defendant’s right to assert title to the 
homestead tract is barred .by the statute, can not be sus- 
‘tained. The deed to David was made in 1884. He died in 
1891. Even if his possession had been exclusive, the 
- statutory period of ten years had not expired at his death. 
Mrs. David attempted to convey this land by her will, 
made after the death of David; and John Havlik, the de- 
fendant, took possession under his claim as devisee on the 
death of his mother—all in 1891. If the deed to David 
was obtained by duress, it may be avoided by the entry by 
the grantor or her heirs within the statutory period. 
Inhabitants of Worcester v. Eaton, 13 Mass. 371, 7 Am. 
Dec. 155. The evidence in this case satisfies us, as it did 
the jury, that the transfer of title from Mrs. David to her 
husband was made under coercion and duress. The evi- 
dence of any consideration having been paid is not of the 
most satisfactory character, and while we would not be 
inclined to interfere with a finding of the jury that a con- 
sideration was paid, we are entirely satisfied with the ver- 
dict returned, which, under the instructions, must have 
been based on a finding that David paid nothing for the 
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conveyance made to him, or that such conveyance was 
coerced from his wife, or both. We find no error in the 
record of which the plaintiffs in error can complain. We 
are satisfied with the verdict of the jury, and recommend 
an affirmance of the judgment. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CATHERINE J. SICKLER V. ELLEN MANNIX. 


FILvep Fepruary 17, 1908. No. 12,595. © 


1. Petition for Alienation of Husband’s Affections. Petition for 
alienating the affections of a husband examined, and held suf- 
ficient. 


2. Judgment Record as Evidence. A judgment record can not be 
used in favor of a stranger to establish facts recited in the 
judgment unless such finding is based on an admission made by 
the party against whom it is sought to be used. 


Error to the district court for Buffalo county: HomeEr 
M. ‘SULLIVAN, District Jupen. Affirmed. 


William Gaslin, Andrew G. Wolfenbarger and John 
Everson, for plaintiff in error. 


‘E. Frank Brown and Hector M. Sinclair, contra. 


_DUuFFIE, C. 


This action was brought by Ellen Mannix to recover 
from Mrs. Sickler damages sustained for alienating the 
affections of her husband, W. W. Mannix. A trial resulted 
in a verdict for the plaintiff below for $10,000. The court 
ordered a remittitur of $7,000, to which the plaintiff sub- 
mitted, and judgment was entered in her favor for $3,000, 
from which the defendant below has taken error. 
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Twenty separate assignments of error are set out in the 
petition filed in this court, but as the brief filed in support 
thereof fails to discuss many of these assignments, we are 
required to notice only those that are supported therein by 
argument and upon the oral presentation of the case when 
it was submitted. 

It is insisted that the petition does not state a cause of 
action against the defendant, in that it fails to charge 
that the plaintiff in error was actuated by malicious mo- 
tives in alienating the affections of the plaintiff’s husband. 
Westlake v. Westlake, 34 Ohio St. 621, 32 Am. Rep. 397, 
is one of the authorities relied on by the plaintiff in error 
in support of this contention. In that case the defendant 
requested a charge that “to entitle the plaintiff to recover 
the defendant must have maliciously caused the separation 
of the husband and wife.” Relating to this, the court said 
(p. 684): “This charge ought to have been given. The 
term malice, as applied to torts, does not necessarily mean 
that which must proceed from a spiteful, malignant, or 
revengeful disposition, but a conduct injurious to another, 
though proceeding from an ill-regulated mind, not suffi- 
ciently cautious before it occasions an injury to another. 
Weckerly v. Geyer, 11 Serg. & R. 39, 40. If the conduct 
of the defendant was unjustifiable and actually caused 
the injury complained of by the plaintiff, which waa a 
question for the jury, malice in law would be implied from 
such conduct, and the court should have so charged.” 
This, we think, is the trend of all the decisions on the ques- 
tion, and a petition which charges that the defendant 
“wrongfully, wickedly and unlawfully sought and courted 
the society of plaintiff’s husband,” as does the one under .- 
consideration, sufficiently charges that it was maliciously 
done. 

It is not controverted that after the commencement of 
this action and before the trial was had, W. W. Mannix, 
the husband, obtained a divorce from Ellen Mannix, the 
defendant in error. The decree was entered in the circuit 
court of Fall River county, South Dakota, after a trial at, 
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which Mrs. Mannix appeared and litigated -her husband’s 
right to a divorce. The court found that Mrs. Mannix 
was guilty of extreme cruelty to her husband, and judg- 
‘ment went against her on that ground. This decree was 
offered in evidence by the plaintiff in error and refused by 
the court, and complaint is made of this ruling on the 
ground that the finding of the court of cruel treatinent on 
the part of Mrs. Mannix was evidence against her and 
would tend to explain the reason why her husband refused 
to live with her. We do not think that error can be pre- 
dicated on the refusal of the court to allow the record in 
evidence. Mrs. Sickler was not a party to that suit, and it 
is only where a judicial record contains an admission of 
one or the other of the parties to it that it is admissible as 
such in favor of a stranger. Greenleaf, in his work on 
Evidence (16th ed.) , section 527, speaking of such records, 
says: “A record may also be admitted in evidence in favor 
of a stranger, against one of the parties, as containing a 
solemn admission, or judicial declaration by such party, 
in regard to a certain fact. But in that case, it is admitted 
not as a judgment conclusively establishing the fact, but 
as the deliberate declaration or admission of the party 
himself that the fact was so. It is therefore to be treated 
according to the principles governing admissions, to which 
class of evidence it properly belongs.” After stating sev- 
eral cases where the record may be used in favor of a 
stranger as containing an admission made by one of the 
parties, the author continues: “And on the same ground, 
in a libel by'a wife for a divorce, because of the extreme’ 
cruelty of the husband, the record of his conviction of an 
assault and battery upon her, founded upon his plea of 
guilty, was held good evidence against him, as a judicial 
admission of the fact. But if the plea had been not 
guilty, it would have been otherwise.” Mrs. Mannix did 
not admit in her pleadings in the divorce case that she 
had been guilty of extreme cruelty to her husband. On 
the contrary, she denied and contested the charge, and the 
fact that the court found against her on the trial does not 
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make such finding admissible against her in favor of a 
stranger on the trial of another action. 

It is further insisted that the evidence does not support 
the verdict. That there was sufficient evidence for the . 
jury to act on, no unprejudiced person who reads the testi- 
mony can deny. We do not care to review it here, or to 
take time to analyze the explanations attempted to be 
made of the conduct and actions of the plaintiff in error. 
A woman who was seeking to avoid the society of Mannix 
would not be found habitually living in the towns and at 
the same hotels where he from time to time took up his 
abode, or if, as is said, she took up her residence in these 
various towns.because of her wish to be with her brother, 
he, or both together, could undoubtedly have found some 
way to rid her of an unwelcome association, if such it 
really was. 

We recommend the affirmance of mae judgment of the 
district court. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOSHUA PALMER V. FRED N. BURLEIGH, EXECUTOR OF THE 
Lasr WILL AND TESTAMENT OF DAvip B. BURLEIGH, 
DECEASED. 


Frrep Fepruary 17,-1903. No. 12,411. 


1. Party: Witness: Cross-EXAMINATION: CONTRADICTORY STATE- 
MENT. When a party to the suit testifies as a witness, it is com- 
petent to ask him on cross-examination if he has not on a 
specified previous occasion made a particular contradictory state- 
ment or admission against his own interest. 


2. Witness: IMPEACHMENT. It is competent as preliminary to impeach- 
ment to ask a witness, on cross-examination, if he has not on a 
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previous trial of the same case made a particular statement as a 
witness contradictory to his present testimony. 


‘ 


Error to the district court for Saline county: GEORGE 
W. Stusss, District Jupee. Reversed. 


Joshua Palmer and Ezra 8. Abbott, for plaintiff in error. 
John D. Pope, contra. . 
AMES, C. 


This is an action to recover a‘sum of money alleged to 
be a remainder due from the defendant to the plaintiff as 
attorney’s fees for assisting in obtaining a judgment in 
favor of the former. One of the evidences relied upon by 
the plaintiff in support of the amount and valicity of his 
claim was the alleged fact that the defendant had promised 
to pay it after the services had been rendered. The defend- 
ant denied having made such a promise. When he was 
being cross-examined as a -witness he was-asked if he had 
not testified on a former trial of the case that he did 
’ make the promise for the purpose of inducing the plaintiff 
to release an alleged lien upon the judgment. The ques- - 
tion was objected to upon the grounds that it was “in- 
competent and not a proper impeaching question and no 
foundation laid.” The objection was sustained. We 
think the ruling was erroneous. The witness being a 
party, it was competent to prove his admission against 
his own interest, either by his own oath or otherwise. The 
fact that his answer might have tended to affect his credi- 
bility did not affect the right of the plaintiff to prove the 
admission in the way attempted. If, however, the purpose 
had been to lay a ground for impeachment. we think the 
time, place and circumstances of the alleged statement 
were sufficiently called to his attention. Counsel for de- 
fendant suggests in his brief that the question was not 
proper in cross-examination, but he does not point out why 
it was not so, and it was not objected to in the trial court 
on that ground. 
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It is recommended that the judgment of the district 
court be reversed and a new trial ordered. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial ordered. 


REVERSED AND REMANDED. 


ry 


TuUILNEAS WILLIAMS V. SAMUEL W. AUTEN BT AL. 
Ficep Fesruary 17, 1903. No. 10,488. 


Contract: ConstrucTion: CourT: Parties. As a rule, courts will 
adopt the construction which the parties themselves have placed 
on a contract. : 


REHEARING of case reported in 62 Neb. 832. 


Error to the district court for Saunders county: 
SaMurEL H. Sepewick, District Jupce. Former. judg- 
ment of reversal adhered to. 


. H. Gilkeson, Conrad Hollenbeck and Frank Hollenbeck, 
for plaintiff in error. 


Charles H. Slama and Edwin E. Good, contra. 


ALBERT, C. 


This case is before us on rehearing. The former opinion, 
by Hotcomn, J., reported in 62 Neb. 832, contains a full 
statement of all the facts necessary to an understanding 
of the questions discussed. 

The only question involved is whether the contract of 
the defendant Williams was an origina] undertaking, or 
merely to answer for the debt or default of another. If 
the former, the judgment of the district court is right and 
should be affirmed; if the latter, the promise, not being in 
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writing, is within the statute of frauds, consequently the 
plaintiff in error is not liable thereon, and the judgment 
of the district court should be reversed. 

In the body of the former opinion it is said: “In this 
- case the contract was made with and the goods sold to 
either Williams or Welty, but not to both of them. There 
is nothing in the’ record warranting the inference of a 
joint liability. * * * If one is liable under the agree- 
ment, the other is not.” __ 

In an opinion by Sevewick, C., in Swigart v. Gentert, 
63 Neb. 157, the rule is thus stated: “In an action to 
recover for services rendered to a third person, the general 
rule is that, if the person for whose benefit the promise 
was made is himself liable, the promise of the defendant, 
although made before the services were rendered, is col- 
lateral, and within the statute of frauds.” 

The soundness of the rule above stated is not questioned, 
but the defendants in error insist that the evidence is 
sufficient to warrant a finding that the promise of the 
plaintiff in error was an original undertaking, and that 
he alone was liable to them for the goods sold to Welty. 
The answer to this is that the parties themselves have 
placed an entirely different construction on the contract. 
Courts, as a rule, will adopt the construction placed on a 
contract by the parties themselves. Lawton v. Fonner, 59 
Neb. 214; Hale v. Sheehan, 52 Neb. 184, 188; Witten- 
berg v. Mollyneaux, 55 Neb. 429, 483. From the facts 
stated in the former opinion, it is clear that the parties 
to the contract regarded Welty as primarily liable for the 
goods; that is, with a full knowledge of the facts, the 
undertaking of the plaintiff was construed by - them as a 
collateral one, and as a promise to answer for the debt ‘or 
default of Welty. We are bound by that construction, and 
the contract thus construed is within the statute of frauds. 
The former opinion is right, and we recommend that it be 
adhered to, and that the judgment of the district court 


be reversed. 


Ames and: DuFFi£, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the former opinion is adhered to and the judg- 
ment of the district court is 


REVERSED. 


SEDGWICK, J., took no part in the decision. 


THOMAS COLEMAN V. SPEARMAN, Snoperass & COMPANY. 
Frep Fesrvuary 17, 1903. No. 12,556. 


1. Appeal: Transcript: Warver. Although the filing of a duly 
authenticated transcript is required in order to perfect an 
appeal from the county court to the district court, and although 
the transcript filed for such purpose is not thus authenticated, 
yet, if the parties proceed in the district court on the theory 
that the appeal has been perfected, they will not be heard to 
question the sufficiency of such transcript in this court. 


2. Appeal: Issurs. Where, in an appeal from the judgment of the 
county court, in a term case, the petition filed in the district 
court is assailed on the ground that it tenders other and dif- 
ferent issues than those tendered in the court below, the ques- 
tion of fact, raised by such motion, is determinable solely by 
a comparison of the petition filed in the district court with that 
upon which the cause was submitted to the county court. 


The rule requiring cases on appeal to be tried on 
the same issues as those upon which they were tried in the 
court below, does not require that the petition. filed in the appel- 
late court be in the precise language of that filed in the lower 
court, but is satisfied if the ultimate facts relied upon for a . 
recovery are substantially the same, and provable by evidence 
‘of the same character. 


3. 


4, Petition. Petition filed in the county court examined, and held to 
- state a cause of action. 


Error to the district court for Sarpy county: BgEn- 
JAMIN S. BAKER, District Jupex. Reversed. 


John P. Breen, for plaintiff in error. 


Carl Wright and John F. Stout, contra. 
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ALBERT, C. 


This action was commenced in the county court for 
Sarpy county. The petition in that court was as follows: 

“Comes now the plaintiff and files his petition in words 
and figures following, to wit: 

“Comes now the above named plaintiff and complains 
of the defendants and for cause of action does allege: 

“First. That said defendant is a copartnership, duly 
chartered and authorized by law of this state to do a 
general -banking business in Gretna, Nebraska, and were 
on or about the 8th day of March, 1896, doing a general 
banking ‘business at said place. That part of the usual 
and ordinary business of said defendants, at the date 
aforesaid, was to receive notes and other negotiable pa- 
pers for collection for hire, and so advertised and con- 
ducted said collections as a part of the business of said 
bank. 

“Second. This plaintiff further alleges that on the date 
above and for some time prior thereto he was the owner 
and holder of three promissory notes, of which the follow- 
ing are copies: 

“GRETNA, NgEs., July 18, 1895. $152.57. 

“December 15 after date we or either of us promise to 
pay to Langdon Bros., or order, One Hundred Fifty-two 
and 57-100 Dollars, value received, payable at Spearman, 
Snodgrass & Co., Gretna, Nebraska, with interest at the. 
rate of ten per cent. per annum from date until paid. 

“Pp, O. Gretna, Neb. JOHN H. WELOB... 

“Due Dec, 15, 1895. 

“GRETNA, NEB., July 18, 1895. $145.00... 

“Dec. 15 after date we or either of us promise to pay to. 
Langdon Bros., or order, One Hundred Forty-five and 
no-100 Dollars, for value ‘received, payable at’ Spearman, 
Snodgrass & Co., Gretna, Nebraska, with interest at the. 
rate of ten per cent. per annum from date until paid. 

“P, O. Gretna, Neb. WILLIAM (X), BAILny. 


ma! 
“Hl. MERRYMAN, witness to mark. 
“Due Dec. 15, ’95 JOHN H. WELOH. 


Vebrarho Stabe Sivan, 
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“Gretna, Nps., July 18, 1895. $116.31. 

“Dec. 15 after date we or either of us promise to pay 
Langdon Bros., or order, One Hundred Sixteen and 31-100 
Dollars, value received, payable at Spearman, Snodgrass 
& Co., Gretna, Nebraska, with interest at the rate of ten 
per cent. per annum from date until paid. 

“P. O. Gretna, Neb. JAMES H. HAGANS. ' 

“Due Dec. 15, 795. JOHN H. WELCH. 


“That the above notes were duly indorsed by the said 
Langdon Bros. to this plaintiff without recourse for value. 

“Third. This plaintiff further alleges that said notes 
were purchased by him on the fact that John H. Welch 
was the party out of whom he expected to collect said 
notes. The other makers thereon were wholly insolvent 
and without property. That at the time said notes were 
transferred to this plaintiff the said John H. Welch had 
sufficient property out of which the notes aforesaid would 
be collected. 

“Fourth. This plaintiff further alleges that some time 
prior to the 8th day of March, 1896, he left said notes with 
the above defendants for collection and said defendants 
accepted and received the same for said purpose and under 
the collection thereof for him. That on the 8th day of 
March, 1896, this plaintiff instructed, requested and no- 
tified said defendant that he wanted said notes collected 
or secured as he was at that time a little doubtful about 
the solvency of the said John H. Welch, and he knew that 
if the defendant would press and insist the said John H. 
‘Welch would secure same; this defendant promised and 
agreed with the plaintiff that he would attend to said mat- 
ter and endeavor to have said notes secured; that at the- 
time this defendant agreed and promised to attend to 
said matter and for a long time thereafter the said John 
H. Welch had ample property with which he could have 
secured the payment of said notes and the said. John H. 


_ Welch would have secured the same had he been requested - 


and asked so to do, but this defendant neglected and failed 


> 


VOL. 68] JANUARY TERM, 1903. 31 


Coleman v. Spearman, Snodgrass & Co. 


to make any effort towards getting said notes. secured 
as he had promised and had failed and neglected to ask 
the said John H. Welch to pay or secure said notes or any 
of them for payment or security while the said Welch had 
property by which said notes could have been secured; 
that after the said John H. Welch was securing other of 
his creditors, including this defendant, this defendant 
neglected and failed to present these notes to said Welch 
for payment or security until all of the property of the 
said Welch was incumbered, and had this defendant used 
due diligence and ordinary care he would have had said 
notes secured and their payment assured. 

“Fifth. This plaintiff further alleges, that by reason 
of the negligence, carelessness and want of ordinary busi- 
ness care he had lost the amount of these notes to his 
damage in the sum of $450. 

“The plaintiff therefore prays judgment against said 
defendant for the sum of $450 and interest thereon at ten 
per cent. from March 8, 1896, and costs of suit.” 

The issues were made up, and, on a trial thereof, the 
county court found for the plaintiff and gave judgment 
accordingly. The defendants appealed to the district 


court. The final petition filed by the plaintiff in the dis- 


trict court was as follows: 

“For an amended petition herein. the plaintiff for his 
cause of action says: 

“First. That said defendant is and was on the ‘8th diay 
of March, 1896, and for some time prior thereto, a co- 
partnership ‘engaged in a general banking business at the 
town of Gretna, Sarpy county, Nebraska. A part of its 
said banking business then carried on was the taking and 
receiving of notes, drafts, bills and other evidences of in- 
debtedness, for collection, and it solicited and advertised 
for such collections as part of its general business. 

“Second. That on the said 8th day of March, 1896, and 
for some time prior thereto, this plaintiff was the owner 
and holder of three promissory notes, copies of which are 
as follows, to wit: 


+ 


es 
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“GRETNA, NEB., July 18,1895. $152.37. 
“December 15 after date we or either of us promise to 
pay to Langdon Bros., or order, One Hundred Fifty-two 
and 37-100 Dollars, for value received, payable at Spear- 
man, Snodgrass & Co., Gretna, Nebraska, with interest at 
the rate of ten per cent. per annum from date until paid. 
“P, O. Gretna, Neb. JOHN H. WELCH. 
“Due December 15, 1895. 


“GRETNA, NEB. July 18, 1895. $145. 
“Dec. 15 after date we or either of us promise to pay 
fo Langdon Bros., or order, One Hundred Forty-five and 
no-100 Dollars, for value received, payable at Spearman, 
Snodgrass & Co., Gretna, Nebraska, with interest at the 
rate of ten per cent. per annum from date until paid. 


“P. O. Gretna, Neb. - WILLIAM (X) BAILEY. 
mar. 
“Due Dec. 15, 1895. JOHN H. WELCH. 


“GRETNA, NEB., July 18, 1895. $116.81. 
“Dec. 15 after date we or either of us promise to pay 
to Langdon Bros., or order, One Hundred Sixteen and 
31-100 Dollars, for value received, payable at Spearman, 
Snodgrass & Co., Gretna, Nebraska, with interest at the 
rate of ten per cent. per annum from date until paid. 
“P, O. Gretna, Neb. JAMES B. HAGANS. 
“Due Dec. 15, 1895. JOHN H. WELCH. 


“That plaintiff purchased said notes from the payees 
thereof, said Langdon Bros., for a valuable consideration 
and that said Langdon Brothers indorsed the said notes 
at the time of the transfer to the plaintiff, but without 
recourse, on them. 

“Third. That said notes were purchased by plaintiff 
with the belief and understanding that one of the makers, 
John H. Welch, was financially responsible and able to 
pay the said notes when due, and alleges the facts to be 
that said John H. Welch then was, and for a long time 
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thereafter, the owner of valuable property both real and 
. personal, and was financially able to meet the payment: 
of said notes; but that the other makers of the notes were 
irresponsible financially and without property and were 
insolvent then and thereafter. 

“Fourth. That some time prior to the said 8th day of 
March, 1896, plaintiff delivered the above described notes 
to this defendant for collection and that the defendant 
received and accepted the same and undertook and agreed 
for hire, to make collection of them from the makers and 
especially from the said John H. Welch; that on the said 
8th day of March, 1896, the report having come to this 
plaintiff that said Welch was and was becoming financially 
embarrassed and involved in financial distress and diffi- 
culties, he (the plaintiff) especially notified defendant of 
this report, and again instructed the defendant to be alert 
and diligent in the proceeding with the collection of said 
notes and to get them secured or paid at once, and stated 
to the defendant then that reports had reached him, plain- 
tiff, that said Welch was becoming financially embarrassed 
and that diligence must be pursued in seeking the collec- 
tion of said notes and that if defendant would insist upon 
and press the said Welch for the payment of said notes or 
for security for their payment, that, no doubt, Welch 
would either pay or secure them; that the defendant 
promised to attend to the matter of the collection of said 
notes at once. 

“Fifth. That at the time defendant made this last 
named promise and for nearly two months thereafter, the 
said John H. Welch was the owner of ample and sufficient 
property, both real and personal, to meet the payment of 
said notes or to have secured the payment of them and had 
the defendant then asked for and insisted upon the pay- 
ment of said notes, Welch would have paid or secured the 
payment of said notes, but defendant failed and neglected 
to make any effort whatever to have said notes or their 
payment secured and failed and neglected, while the said 
Welch had unincumbered property with which he could 

z ; 
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es 


have. secured the payment of said notes, to even 1 ask: thei} 
said Welch for the payment or the securing of the payment, 
of said notes, and failed, and neglected to ask for:and:,, 
insist. upon the payment or the securing of the payment. 
of said notes until the said Welch had lost and incumbered., 
his property so as to be and become insolvent and. unable 
to either pay or secure the payment of said notes and that 
at all times since and still the said Welch has remained 
insolvent and unable to pay said notes or secure the pay:. 
ment thereof and has no property or means out of which,,; 
the payment of said notes could be enforced and the said . 
Welch has wholly failed to pay said notes or any part., 
thereof; that for nearly two months after said defendant 
received the said special instructions to take immediate 
steps.to make demand upon the said Welch, for payment 
of said notes and to take immediate steps to secure the 
payment of thein, the said defendant neglected to make 
any, attempt to get said notes either paid or secured al- 
though. said defendant, during said time, well knew that 
said, Welch was securing other creditors and other claims 
and demands including claims of the defendants them- 
selves, and that notwithstanding this the said defendants 
made no etfort to have plaintiff’s claim either paid. or 
secured; and had defendants exercised ordinary care, due 
diligence and business prudence, during the time said, 
Welch’s property was urmincumbered they could have 
secured cither the payment or security for the payment of 
plaintifi’s said notes; but that by reason of defendants’ 
failure and neglect to present said notes to said Welch 
and demand payment and ask for, insist upon and press. 
their.collection, the plaintiff lost the full amount of said 
nates, to his damage in the sum of $450 together with | 
interest thereon. 

“Wherefore the plaintiff prays judgment against the 
defendant for the sum of $450 and interest thereon at ten 
per.cent. frum the 8th day of March, 1896, and costs of 
suit.” , 
whe, achadaanes filed a motion, asking that the foregoing. 
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petition be’ stricken from the files.’ The grounds of the 
mbtionaré¢; in substance: (1) That the amended petition 
tenders other and different issues than those upon which 
thé case was tried in the county court; and (2) that the 
ariended petition narrows and limits the issues upon 
which the action: was tried below. The court sustained 
thé‘motion, andthe’ plaintiff electing to stand on his 
aménded petition, and refusing to plead over, judgment 
was' given for the defendants: The plaintiff brings error. 

‘The prinicpal question presented for review is whether 
the motion to strike the amended petition was erroneously 
sustained?) But to the consideration of that question the 
defendants‘ interpose the’ objection that the record fails 
to show that an authenticated transcript of the proceed- 
ings had in the county court was filed in the district. court, 
and before it, whén the motion in question was heard. In 
view of the entire reco¥d; we do not think that objection 
is well taken. The motion to strike is framed on the theory 
that. the case ‘was‘in the district’ court on appeal from the 
county court. The record ‘before us begins with these 
words::' . 

“Be it remembered that heretofore, to wit, on the 15th 
day of June, ‘1900, there was filed in the above named 
district court a transcript from the county court of said 
county, which transcript is in the following figures and 
words, to wit:” 

Then follows what purports to be a transcript of the 
record of the county court, showing the pleadings filed and 
proceedings had in that court, including a final judgment 
in favor of the plaintiff, and an appeal bond, executed by 
the defendants and their sureties. Then follows the signa- 
ture of the county judge, but there is no certificate at- 
tached. But the certificate of the clerk of the district 
court to the Basta) Ses the formal parts, is as fol- 
lows: 

“L, Charles Behrendt, aks of the district court of, in 


thatthe above and ‘tévédoing 4s the’ original pill of excep: 
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tions, also a true and perfect transcript of the records in 
the above entitled cause of action as the same appears of 
file and record in my office.” 

From the certificate of the clerk of the district court, it 
follows that the only transcript of the proceedings had in 
the county court, filed in the district court, is that above 
mentioned. The motion to strike is based on the theory 
that the action was pending in the district court on appeal 
from the county court. It follows, therefore, that what 
purports to be a transcript of the proceedings had in the 
county court, as shown by the record before us, was treated 
by the parties and the district court as a transcript of the 
record of the county court. Having thus treated it in the 
district court, neither party can now be heard to say that 
it should not be treated as a part of the record in this 
court. It should be noted here that there is no bill of 
exceptions in the record, the certificate of the clerk to the 
court notwithstanding. 

The defendants further insist that the motion to strike 
raised an issue of fact, upon which there must have been 
some evidence, and which, in the absence of a bill of ex- 
ceptions, will be presumed to have been correctly de- 
termined by the trial court. It will be observed that this 
case is what practitioners before the county court call a 
term case. In such cases, the issues are made up in the 
same manner as in the district court. That being true, 
although the motion to strike did raise issues of fact, it 
does not follow that the evidence in support of such issues 
would be of such a character as to necessitate a bili of 
exceptions. The county court is a court of record; the 
pleadings filed before it are a part of its record and are 
the best evidence of the issues presented thereby. Con- 
sequently, the issues of fact, raised by the motion in ques- 
tion, were determinable from an inspection of the tran- 
script of the record of the county court. In other words, 
the question of fact raised by the motion, was, whether the 
amended petition stated a different cause of action from 
that stated in the petition upon which the case was sub- 
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mitted to the judgment of the county court, and the only 
legitimate way to determine that question was by a com- 
parison of the former with that contained in the transcript 
of the proceedings had before the county court. 

This brings us down to the principal question in the 
case, hereinbefore stated. That actions must be tried in 
the appellate court, upon the same issues upon which they 
were tried below, is settled by a long line of cases decided 
by this court. But this rule does not require that the 
petition in the appellate court shall be in the precise 
language of that upon which the cause was submitted be- 
low. The most that it requires is that the ultimate facts 
_ relied upon for a recovery shall be the same in both courts, 
and provable by evidence of the same character. While 
the facts are more fully stated in the amended petition— 
and are stated, perhaps, with greater precision than they 
were stated in the county court—we are unable to dis- 
cover any ultimate fact, necessary to a recovery under the 
amended petition, that is not covered by the allegations 
contained in the petition upon which the cause was sub- 
mitted to the county court, or to sustain which would re- 
quire evidence of a different character than was necessary 
below. The ultimate facts in each case are: (1) That the 
defendants undertook and agreed to collect certain notes 
for the plaintiff; (2) that they failed to exercise due dili- 
gence in the premises; and (3) that by reason of such 
failure the plaintiff sustained damages in a certain sum. 
All other matter, in either petition, is but an amplification 
of those facts, tending in no way to destroy the identity 
of the issues, within the meaning of the rule requiring that 
they be the same in both courts. 

The defendants insist that the petition in the county 
court does not state a cause of action. We think it did. 
It is true, both pleadings are somewhat argumentative. 
But a petition is not, for that reason alone, vulnerable to 
the objection that it does not state a cause of action. The 
remedy for that vice is by motion. 

It is recommended that the judgment of the district 
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Sut be reversed, and the cause ranged for further pro 
ceedings according to law. 


Derrie and Ames, CC., concen. 


By the Court: For the reasons stated in the forégoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law. 

REVERSED AND REMANDED.: 


fag 


BEE BUILDING COMPANY Vv. WILLIAM DALTON. 


Firtep Marca 4, 1908. No. 12,570, 


1. Dismissal After Submission. A plaintiff can not dismiss his’ ‘ac- 
tion without prejudice, after there has been a final submission 
of it either to the court or jury. 


. Demurrer to Evidence: Etiminatrion or Jury. A jury impaneled 
to try issues of fact is practically eliminated by a decision sus- 
taining a demurrer to evidence. Such a decision is ‘essentially 
a denial of the litigant’s claim that-he is entitled to a jury 
trial. 


be 


Direction, REcEPTION AND RECORDING, OF . VERDIG? , CERE- 
MONIAL Acts. When a court has sustained a demurrer. to evi- 
dence, the direction, reception and recording of a verdict ‘are 
mere ceremonial acts: The verdict in-such a case has no Jegal 
significance; it does not furnish the basis of the judgment. .nor 
serve any other useful purpose. 


4, “Submission of a Case to a Jury.” The “submission of a case to 
a jury,” contemplated by section 430, Code of Civil Proceduré, is 
the submission of an issue of fact which oie jury is at pene to 
decide in favor of either party. 


5. Demurrer to Evidence: Submission: DIsmMissaL. When a ¢ase 
has been submitted upon a demurrer to the evidence, plaintiff's 
absolute right to dismiss. without prejudice is lost. : 


6. Dismissal After Submission in Discretion of Court. The district 
court may, in the just exercise of its discretionary power, per- 
mit plaintiff to dismiss his case after it has been finally sub- 
mitted to the court or jury. 


7, Where Dismissal After Submission Is Made as. Demandable Right. 
But where the discretionary power of the court is not invoked 
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and the application to dismiss after final submission is made 
and allowed as a demandable righi, the order of dismissal will 
not be upheld unless a denial of the application would amount 
to an abuse of discretion. 


Error to the district court for Douglas county: IRvING 
F,. Baxter, District Jupce. Reversed. 


Charles J. Greene, Ralph W. Breckenridge and James O. 
Kinsler, for plaintiff in error. 


James P. English and Timothy J. Mahoney, contra. 


SULLIVAN, C. J. 


William Dalton sued the Bee Building Company to re- 
cover damages for a personal injury. <A jury was im- 
paneled to try the issues, and, the plaintiff having sub- 
mitted his evidence and rested his case, defendant moved 
the court to direct a verdict in its favor on the ground that 
there was neither averment nor proof of an actionable 
wrong. The motion was sustained, but before the per- 
‘emptory instruction could be given plaintiff asked that the 
case be dismissed without prejudice, and his request was 
granted. By this proceeding in error the order of dis- 
missal is brought to this court for review. 

Section 480 of the Code of Civil Procedure is as fol- 
lows: “An action may be dismissed without prejudice to 
a future aetion: First—By the plaintiff, before the final 
subinission of the case to the jury, or to the court, where 
‘the trial is by the court. Second—By the court, where 
the plaintiff fails to appear on the trial. Third—By the 
court, for want of necessary parties. Fourth—By the 
court, on the application of some of the defendants, where 
there are others whom the plaintiff fails to prosecute with 
diligence. Fifth—By the court, for disobedience by the 
plaintiff of an order concerning the proceedings in the 
‘action. In all other cases, upon the trial of the action, the 
decision must be upon the merits.” 

Obviously the principal question to be detided is 
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whether there was, within the meaning of this section, a 
final submission of the case upon defendant’s motion. The 
contention of counsel for plaintiff is that the trial was to 
the jury and that there could be no submission of the case 
until the jury had complete authority to deal with it. This 
argument is plausible, but we can not believe that it is. 
sound. It is true a jury was impaneled, but it is equally 
true that the case was tried by the court, and not by the 
jury. The case was submitted upon an issue of law, and 
the determination of that issue eliminated the jury and 
ended the controversy. After it had been adjudged that 
the plaintiff had no case, and that there was no issue of 
fact to be decided, the direction, reception and recording 
* of a verdict would have been mere ceremonial acts. These 
acts would, we know, be in accordance with conven- 
tional procedure; they would satisfy the requirements of 
judicial formalism, but they would be ag useless and idle, 
and almost as absurd as the archaic practice of withdraw- 
ing a juror in order to secure a continuance. To direct 
the jury to return a verdict in favor of the defendant would 
have been to command the triers of fact to ratify a de 
cision already made by the court upon a question of law. 
"When the legislature, in section 430, spoke of “the final 
submission of the case to the jury,” it must have had in 
mind the submission of an issue of fact—the submission 
of a disputed question, which might be resolved by the 
jury in favor of either party. In this case there was no 
issue of fact—the court so decided; and if a verdict had 
been rendered in obedience to a peremptory instruction, 
it would have no legal significance; it would not furnish 
the basis for a judgment in favor of defendant. In every 
such case the judgment rests, not on the decision of a 
question of fact, but wholly and exclusively upon the de- 
cision of a question of law. When it was determined that 
the plaintiff had failed to make a case the court might, 
without taking from the jury a meaningless verdict, have 
proceeded at once to render judgment in favor of defend- 
ant. To be sure, the procedure would not be according to 
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established usage, but it would be legal and logical and 
in harmony with modern methods of transacting business. 
It is, as we view it, entirely clear that the “submission of 
the case to the jury” contemplated by the statute is the 
submission of an issue of fact; and where there is no such 
issue there can not, in any proper sense, be said to be a 
trial by jury. Indeed, the very essence of a decision sus- 
taining a demurrer to evidence is a denial of the litigant’s 
claim that he is entitled to a jury trial. Before plaintiff 
moved to dismiss the action without prejudice, his case 
had been, not only submitted to the court upon a vital 
issue of law, but that issue had been decided against him 
and nothing remained open for contention. 

“Where a demurrer to the evidence is sustained,” says . 
Mr. Justice Brewer in St. Joseph & D. C. BR. Co. v. Dryden, 
17 Kan. 278, 280, “the case is ready for judgment. It has 
been finally submitted to the court, and the plaintiff has no 
more right to dismiss then than he has after a verdict is 
returned. The case is decided, and the plaintiff has no 
right to avoid that decision by a dismissal.” To permit a 
party to dismiss under such circumstances is, in substance, — 
to grant him a new trial after he has been fairly defeated 
and to deprive his adversary of the fruits of a fairly won 
victory. It is contrary to good sense and sound policy to 
allow a party to take his case from one court to another 
until fortune favors him with a judge who is willing to 
accept his view of the law or his construction of the evi- 
dence. “Such a mode of proceeding would,” as was said 
in Conner v. Drake, 1 Ohio St. 166, 170, “be trifling with 
the court as well as with the rights of defendants.” One 
who is defending against a claim which he believes to be 
unjust ought not to be subjected to the expense of litiga- 
tion which settles nothing. And since he is not permitted to 
choose another forum when it is discovered that the court is 
against him, it is manifestly unfair to give the plaintiff an 
¢ unlimited freedom of choice. The tax-paying public, too, 
have rights which it may be presumed the legislature took 
into account in adopting section 480. It is, of course, 
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aniirely proper that courts should be maintained at public 

expense to hear and determine all controversies that may 
“be submitted to them, but it is no part of the business. of 
-the state in administering justice to provide for sham 
trials, or to maintain courts for experimental investiga- 
tion. Indeed, it would be a reproach to our judicial sys- 
tem to permit a defeated litigant to abandon his ease and 
sue again, thus harassing the defendant and wasting 
money raised by taxation for public purposes. Onr con- 
clusion is that the court erred in sustaining plaintiff's mo- 
tion and this conclusion is, we think, supporied by State 
v. Scott, 22 Neb. 628; State v. Hazclet, 41 Neb. 257; 
Bewumont v. Herrick, 24 Ohio St. 445, and other cases. 
Authorilies sustaining the position for which plaintiff 
contends are numerous chough, but they fail to distinguish 
between cases in which there is wn issue to submit to the 
jury and those in which there is not. Their reasoning is 
not eonvincing and we decline to follow them, 

A further contention on behalf of plaintiff is that if the 
dismissal was not a matter of strict right it was at least 
a warrantable exercise of a discrelionary power vested in 
the court. The record does not show that the court under- 
took to exercise a discretionary power or that the situa- 
tion called for the exercise of such power. The applica- 
tion was evidently made and granted as a demandable 
right. The plaintift’s only reason for wishing to dismiss 
was that the court held his evidence to be insufficient. He 
did not claim then, and he does not claim now, that he 
failed to produce all the evidence obiainable. There is no 
suggestion of surprise, mistake or accident; there is no 
intimation that the case submitted was not as strong as it 
is ever possible for plaintiff to make it. If the dismissal 
be regarded as an exercise of judicial discretion, it must 
have been claimed and allowed on the theory that it was 
- right and proper that plaintiff should have the judgment 
of another trial court upon his case. Such a theory is, of 
course, inadmissible. The ground upon which the court 
--actually proceeded is shown with reasonable certainty by 
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oitie: ‘following extract from the record: “Mr. Brecken- 
“Pidge: ‘The defendant now moves the court to instruct 
~ the: jury to return a verdict in favor of the defendant for 
ithe yveasons, first, because the second amended petition 
does not state facts sufficient to constitnte a cause of ac- 
‘*tion,'and second, that under the undisputed evidence in 
this case plaintiff is not entitled to recover.’ Mr. 'Ma- 
hetiey: “I understand from that that the defendant does 
not avail itself of the election to have a continuance of the 
cause at our costs.’ Mr. Breckenridge: ‘No, we will pro- 
ceed.’ The Court: ‘Motion to instruct the jury sustained, ” 
Before the court had in fact instructed the jury to return 
a verdict in favor of the defendant, the following procced- 
ings took place: “Mr. Mahoney: ‘If your honor please, 
__ the plaintiff now in open court dismisses his cause of ac- 
s tion: without prejudice to the bringing of a new action.’ 
Mr. Breckenridge: ‘Do I understand that our supreme 
~-eourt las passed upon the right of a party to do that after 
he has tried the lawsuit and been defeated?’ The Court: 
1, think he can do that up to any time until the case is 
_-gubmitted to the jury.’ Mr.. Breckenridge: ‘But this case 
«has been submitted to the jury. ‘The defendant objects to 
the dismissal of this case at this time after the submission 
“de the case upon a mtion to instruct a verdict for the de- 
fendant, after the plaintiff has rested his case, and after 
: "the court had announced his decision upon the motion to 
instruct the verdict in favor of the defendant.’ The Court: 
‘The plaintiff having moved for leave to dismiss his case 
“4vithdut prejudice before the instruction asked for by the 
defendant had ‘been in fact given to the jury, the court 
therefore sustains the motion of the plaintiff and grants 
leave to plaintiff to disiniss this action without prejudice.’ 
To which ruling of the court the defendant duly excepts.” 
The discretionary power of the district court to set aside 
a submission and receive further evidence, or to postpone 
the trial, or even to per mit a dismissal of the case, is not 
* ‘doubted but there is nothing in the present record to in- 


die ate that there was any just ground for the exercise of 
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such power, or that there was any attempt to bring it into 
action. The court was. evidently of the opinion that, the 
peremptory instruction not having been yet read to the 
jury, the right of plaintiff to disiniss was absolute. This 
was an erroneous conception and it led to a wrong result. 

The decision is reversed and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 


LAWRENCH E. LARson v. FRANCIS M. Cox. 


Firep Marca 4, 1908. No. 12,684. 


1. Libel: SLANvER: TrutTH: Complete DEFENSE Per SE. Section 132, 
Code of Civil Procedure, in effect declares that in an action for 
a libel or slander the truth of the defamatory matter is per sea 
complete defense. 


2. Section Constitutional. Said section, so far at least as it relates 
to spoken defamation, is in harmony with the constitution and 
is valid. 


3. Action for Slander: PLEA In JustiricaTion. In an action for 
slander, a plea of justification is good without alleging that 
the defamatory words were spoken with good motives or for 
justifiable ends. 


4. Evidence. Evidence examined, and found sufficient to sustain the 
verdict. 


5. Loss of Written Instrument: SEcoNnDARY Evipence. When the 
loss or destruction of a written instrument is shown, secondary 
evidence of its contents is admissible. 


Ernxor to the district court for Dawes county: WILLIAM 
H. Westover, District JupGE. Affirmed. 


Albert W. Crites, for plaintiff in error. 
Ernest M. Slattery and C. Dana Sayrs, contra. 


SULLIVAN, C. J. 


This was an action by Larson against Cox to recover 
damages for slander. The defamatory words set out in the 
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petition amount to a charge of larceny. The defendant in 
his answer alleged that the charge was true, and that it 
was made with good motives and for justifiable ends. The 
jury found against the plaintiff and judgment followed 
the verdict. 

The assignments of error discussed by counsel relate for 
the most part to the plea of justification, and raise the 
question whether the truth of slanderous matter is per se 
a complete defense. The contention of counsel for plain- 
tiff is that the truth is unavailing unless it was uttered 
with a good motive and for a proper purpose. His argu- 
ment is grounded altogether upon the provision of the con- 
stitution which declares that “in all trials for libel, both 
civil and criminal, the truth when published with good 
motives, and for justifiable ends, shall be a sufficient de- 
fense.” Constitution, art. 1, sec. 5. The provision here 
quoted is a substitute for section 3, article 1, of the con- 
stitution of 1866, which was an almost literal copy of a 
New York statute adopted soon after the trial of the cele- 
brated case in which Croswell was convicted of publishing 
a libel on Thomas Jefferson. People v. Croswell, 3 Johns. 
Cas. (N. Y.) 337. This statute was intended to secure 
and safeguard the freedom of the press, and is now 
fundamental law in many of the states. It was a 
modification of the doctrine of the common law that, 
in public prosecutions for libel, the truth of the libel is no 
excuse for its publication. When considered in the light 
of history, there is much reason to suppose that the con- 
stitutional provision upon which plaintiff relies was de- 
signed as a sure and permanent protection, both in civil 
and criminal actions, to persons who have occasion, in 
the discharge of some legal, social or moral duty, to write 
and publish criticisms on the character and conduct of 
others, and that it was not any part of its purpose to take 
away from the defendant in a libel case any right given 
him either by the statutory law or the common law. The 
truth of a defamatory publication is still a complete and 
perfect defense in a criminal case, irrespective of the mo- 
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tivé or object of the publisher. The legislature Was "nide'! 
it‘so by definition of the crime. Section 432° of ‘the Code" 
of Civil Procedure in effect declares that in an action ‘for “ 
a libel or slander the truth of the defamatory: matter may i, 
be pleaded and proved as a defense. Castle v. H oustow, 19°" 
Kan. 417, 27 Am. Rep. 127. The validity of this section 
was of course necessarily involved in Pokrok Zapadu Pub-' 
lishing Co. v. Zizkousky, 42 Neb. 64, and Netison v. Jen: 
sem, 56 Neb. 480, which seem to have been decided ‘on the 
assumption that the constitutional provision above quoted, *’ 
so far as- it relates to libels which are the subjects 
of civil action, was intended as a restraint upon the free: 
dom-of the press, and that it operated as a partial repeal 
of the statute. It is not necessary at this time to either: 
affirm or deny the doctrine of these cases, as the constitu-: 
tional provision. with which they deal has no reference: ‘to: : 
actions for slander. Section 132, so far at least as it-re+:: 
lates to spoken defamation, is in harmony with the con‘ 
stitution and is, therefore, valid. gees 
Under the instructions given by the court at plaintifes: 
request the jury must have found that the plea of justifica: « 
tion was sustained by the proof. In our opinion, the evis ° 
dence was sufficient to warrant the conclusion that Larson: 
had committed the crime imputed to him. This being 80, :% 
the verdict and judgment are right even though defendant : 
did not make the accusation with good motives and fer: 
justifiable ends. It is insisted that the court erred in re~ 
ceiving secondary evidence of the contents of a ‘letter’ 
claimed to have been written by plaintiff to defendant. 
There was, we think, sufficient excuse shown for the non- 
production of the primary evidence to justify the court in - 
permitting the defendant’s testimony as to the contents: of > 
the letter to go the jury. i 
There is no material] error in the aaeoeas and the judg. " 


ment is therefore bk 
Aapiniea: 


ae 
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NATIONAL WaLL Paper COMPANY, APPELLEE, V. COLUMBIA 
NATIONAL BANK, APPELLANT, IMPLEADED WITH CLaA- 
SON & FLETCHER COMPANY EY AL,, APPELLEES. 


-Finep Marcu 4, 1903. No. 12,920. 


1. Insolvent Corporation: TRANSFER or ASSETS IN SETTLEMENT WITH 
Crevtror: ‘CLaima on Wuicn Orricers oF Corroration Are PER- 
SONALLY Liaste: Trust: Drstrripusion or Assets. When ant! in- 
. Solvent corporation transfers! all .of its assets to a creditor in 
settlement of a claim upon which the officers of the corporation 

are personally liable, and the ‘transfer is for that reason held 
: Snvalid, the transferee holds the property in trust for all cred: 
-itors. of the corporation, and is entitled to participate in the 
distribution of, the assets. . 


2. Action in Equity: Disrripction or Asserts. In an action in equity 
against such trustee the court will distribute the assets to all 
creditors, parties to the suit, in proportion to their respective 
claims. Merchants’ Nat. Bank of Omaha v. McDonald, 63 Neb. 

363, distinguished. 


APPEAL from the, district court for Lancaster county:: 
Acgprr J. CORNISH, Districr Jupen. Reversed. 


Halleck F. Rose, E. E. Brown and Wilmer B. Comstock, 
for appellant. 


Arthur W. Lanc, Henry i. Wilson, Arnot C. Ricketts, 
Orpheus B. Polk and Frederick Shepherd, contra. 


SEDGWICK, J. 


A statement of the facts in this case may be found in 
the opinion of the court. upon the former appeal, 63 Neb. - 
234, 56 L. R.A. 121. The reason for reversing the former 
judgment of the district court is stated in the syllabus: 
“An insolvent corporation can not inake a preference of 
a debt dne from it on which the officers and directors are 
bound as sureties.” The opinion closes with the following 
language: “There is a controversy between the plaintiff 
and: :the interveners ag-to their respective rights in: the - 
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premises. The district court not having passed upon that 
question, the cause is reversed and remanded to that court, 
with direction to enter a decree against the bank, and de 
termine the rights of plaintiff and interveners.” 

The district court construed this language to mean that 
the defendant, the Columbia National Bank, should not 
be allowed any part of the proceeds of the goods then in 
the hands of the bank, and made findings and entered 
judgment to that effect, and entered several judgments 
against the bank in favor of the plaintiff and the inter- 
yening creditors, respectively, in the amount of their re- 
spective claims, with interest to the time of entering judg- 
ment. From this action of the court the defendant, the 
Columbia National Bank, has appealed to this court. 
After the cause was remanded there was no change made 
in the pleadings and no evidence taken, the findings and 
judgment of the district court being predicated entirely 
upon the prior findings and judgment of that court and 
the opinion and mandate of this court. 

1. The plaintiff and interveners contend that an in- 
solvent corporation can secure its creditors the same as 
an individual can, and that from this it follows that, if the 
corporation can voluntarily create a lien in favor of a 
creditor, the creditor can acquire a lien by appropriate 
adversary proceedings, and that, when this action was 
begun, and when the respective interveners filed their re- 
spective cross-petitions, the property of the debtor cor- 
poration was subject to levy for the satisfaction of the 
claims of the plaintiff and interveners, and under tlie de- 
-cision of this court in Merchants’ Nat. Bank v. McDonald, 
63 Neb. 363, the plaintiff and interveners by these pro- 
ceedings acquired liens in the order of the filing of their 
petitions and cross-petitions. The question whether the 
assets of an insolvent corporation are a trust fund for all 
its creditors, and the relation of that question to this 
controversy, are also much discussed. 

It is insisted that in this case the property of the cor- 
poration was in the hands of a fraudulent grantee, and 
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that therefore the creditors might levy on the same, treat- 
ing the fraudulent grant as void as against these creditors. 
This question depends for its solution upon the character 

that is to be given to the transaction between the debtor 
' corporation and the defendant bank. It is conceded that 
the bank acted in good faith in taking the stock of goods 
for its claim against the corporation; that the goods were 
sold by the bank for their fair market value, and the pro- 
ceeds thereof were not more than the actual claim of the 
. bank against the corporation. When the transaction was 
questioned, there was no disguise or attempt at disguise 
of the facts in relation thereto. The goods had been de- 
livered to the bank. The bank had disposed of them with 
* prudence and fairness, realizing the fuli value thereof. 
The plaintiff and interveners contested the right of the 
bank to the attempted preference, and the court sustained 
. that contention on the ground that public policy would 
not allow the insolvent corporation to pay the bank its 
claim in full, to the prejudice of other creditors because 
the claim of the bank was also secured by the personal 
indorsement of the officers of the corporation. 

In Holbrook v. Peters & Miller Co., 8 Wash. 344, 36 
Pac. 256, 257, the syllabus is as follows: “(1) An as- 
signment by an insolvent corporation of all its property 
to one of its creditors for the purpose of satisfying its 
debt to such creditor is not a conveyance ‘with intent to 
delay and defraud creditors,’ within the meaning of the 
attachment law, since preferring one creditor does not 
necessarily constitute fraud in fact. (2) In such case-the 
remedy of the other creditors is by suit in equity to compel> 
an equal distribution of the corporate assets.” And the 
court said: “It is not a fraud in fact for a debtor, whether 
a natural person or a corporation, to prefer a creditor, and 
it is only becanse the law regards the assets of an in- 
solvent corporation as a trust fund for all its creditors 
that it interferes with preferences made by debtors of 
that class. If the Peters & Miller Company was an in- 
solvent corporation at the time it transferred its prop- 
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erty to the bank, its other creditors can have adequate 
relief upon alleging sufficient grounds therefor, by com- 
plaint in equity, to subject its assets in the hands of the 

bank to an equal distribution, in which all its creditors 
“can participate. The ground upon which they must base 
an action for that purpose will be equitable, and not 
purely legal. To sustain this attachment would be to 
permit the respondent to make itself a preferred creditor, 
which is the very gist of its complaint against the ap- 
pellant in its treatment of another creditor.” ° 

In Foster v. Mullanphy Planing Mill Co., 92 Mo. 79, 
4 8. W. 260, 263, an insolvent corporation transferred 
its assets to a creditor whose claim was also secured 
by the indorsement of the directors of the debtor corpora- 
tion. Thereupon other creditors attempted to attach the 
property on the ground that it had been fraudulently con- 
veyed. In the syllabus the law is declared to be: “The 
fact that an insolvent corporation makes a deed preferring 
some creditors, including some of its directors, does not 
give an unpreferred creditor the right to take out an 
attachment at law charging the corporation with at- 
tempting to defraud its general creditors.” And the court 
said: “Much has been said, and very ingeniously said, 
by counsel for plaintiff that the directors of the company, 
it being insolvent, were trustees, and that the assets of the 
corporation were a trust fund, etc. These premises will, 
readily be admitted. But grant them. Grant, further, 
for argument’s sake, that a breach of trust has been com- 
mitted by these directors in manner as aforesaid. How is 
such official dereliction to be reached? Is it a construc- 
tive fraud, within the meaning of the attachment act? 
Certainly no case has gone to that length. The corporate 
‘assets being a trust fund, the forum for its Culoneement 
is a court of equity.” 

These two decisions seem to go upon the ground that 
the assets of the corporation constituted a trust fund for 
. the benefit of all of its creditors, and to hold that such 
fund can only be reached by proceedings in equity. It is 
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urged that in this state a creditor may attach the prop- 
erty of an insolvent corporation. It is insisted that this 
result necessarily follows from allowing an insolvent cor- 
poration to prefer one creditor to the exclusion of another; 
but however that may be while the property is in the 
hands of the corporation, when, as in this case, the debtor 
- corporation has assigned its property to a creditor inter- 
ested therein, and without fraud, the reasoning of the 
cases cited seems to apply. 
In Beach v. Miller, 130 Ill. 162, 22 N. BE. 464, 467, it 
is said in the syllabus: “A sale and delivery by an in- 
solvent corporation of its property to one of its directors 
in satisfaction of a pre-existing debt, though voidable in 
equity, does not render the property subject to levy at the 
suit of the corporation’s creditors.” And in the opinion 
the court said: ‘After a careful examination of the au- 
thorities, we are inclined to the opinion that, if this cor- 
poration was insolvent at the time of the sale, Miller, who 
was a director, could not lawfully purchase the property 
in satisfaction of his own debt, to the exclusion of other 
creditors, but he took the property charged with the trust 
in favor of other creditors, which may be enforced in an- 
appropriate action. Miller, being a creditor, would doubt- 
less be entitled to share with the other creditors in the 
property, but he could not appropriate the entire amount 
to the payment of his own debt. This, however, conferred 
no right upon appellants to seize the property and sell it 
in satisfaction of the debt of Blatchford & Co., as creditors 
of the corporation. They occupied no better position than 
Miller. It may be, and no doubt is, true, that if Blatch- 
ford & Co. had levied on the property while in the hands 
of the corporation, before the sale to Miller, they would, 
under such circumstances, have been entitled to hold it; 
but after the sale and delivery to Miller they had no such 
right. The property had passed beyond the reach of their 
execution. It had passed into Miller’s hands, charged. 
with a trust which a court of equity might enforce in favor 
of all the creditors of the corporation, or such as might 
invoke the aid of that court.” 
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The principle thus announced by the Illinois court 
seems to be applicable in this case. Whether the credit- 
ors could have attached the goods in the hands of the 
corporation is not a decisive question here. The goods 
had been transferred to one creditor. It was expressly 
found by the trial court that “the preference of such bank 
to the exclusion of all other creditors was not in any way 
tainted with fraud.” That is, there was no actual fraud 
upon the part of the bank nor of the debtor corporation. 
_ The question of fraud is, by statute, in this state. made 
a question of fact. The right of the bank to the intended 
preference is not denied on account of fraud, but because 
it is supposed to be against public policy to permit an in- 
solvent corporation to prefer its creditor when the officers 
of the corporation are personally liable on the claim which 
it is sought to prefer. The bank, then, had as good right 
to the property of the corporation as had any creditor, 
and when all of the goods of the corporation were trans- 
ferred to it, and it was not allowed to prefer its claim, it 
became trustee for all the creditors. When this trustee 
was called upon in a court of equity to account for this 
property, the other creditors might come in and share in 
proportion to their claims, but they could not themselves 
obtain a preference by attachment or other proceedings. 

In Merchants’ Nat. Bank v. McDonald, supra, an in- 
solvent corporation made a bill of sale of all its stock in 
trade to the bank to secure the payment of notes which 
were signed by the corporation and also by one McKell, 
the president and director of the corporation. It does 
not appear in the opinion that the property was delivered 
to the bank; on the other hand, it is expressly stated that 
the indebtedness was in reality the indebtedness of Me- 
Kell, and that the corporation was not liable therefor. 
The bank not being a creditor, the bill of sale was fraudu- 
lent and the property subject to attachment. If there are 
expressions in the opinion inconsistent with the principle 
here announced, such expressions were not warranted by 
the facts in the case as.disclosed by the record. 
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It is contended that “there was nothing before the trial 
court upon which a decree recognizing the claim of the 
bank. could have been based,” but the facts alleged in the 
pleadings are sufficient to show that the bank was en- 
titled to participate in the distribution of the proceeds of 
the property in its hands, which, as heretofore shown, it 
held as trustee for all the creditors. A court of equity, 
having taken control of the funds under such circum- 
stances, will enforce the trust and distribute the funds 
to the parties entitled thereto. 

It is also urged that “the bank is estopped from present-_ 
ing its case here on a different theory from that urged 
upon the first appeal.” But the bank ought not to be 
refused the portion of the assets to which it is justly en- 
titled, for the sole reason that it demanded more than was 
found to be due it. Its present claim is included in the 
former one; it is not inconsistent with it. 

2. It is urged that the language above quoted from the 
opinion in this case upon the former appeal is a determina- 
tion that the bank could not participate in the distribution 
of the assets. But the only issue that had at that time 
been considered either by the trial court or by this court 
was the right of the bank to take the property as a pre- 
ferred creditor in settlement of its claim. This was the 
issue that the court had in mind when the direction was 
made to enter decree against the bank. The question of 
the right of the bank to participate in the distribution of 
the assets was not mentioned in the pleadings nor findings 
of the trial court, nor in the briefs of counsel upon the 
former hearing in this court. It was of no importance 
until the issue presented had been determined against the 
bank. The effect of that determination was that the 
assets did not belong exclusively to the bank, but consti- 
tuted a trust fund in the hands of the bank for all of the 
creditors of the debtor corporation. It may, however, be 
observed that if the questions presented upon this appeal 
had been discussed and urged upon the court upon the 
former appeal, the language of the opinion referred to 


54 “NEBRASKA REPORTS. [Vou. 68 


New Omaha Thompson-Houston Hlectric Light Co. vy. Rombold. 


might have been made to more accurately express the 
views of the court upon these questions. 

We think that the defendant bank is entitled to partici- 
pate in the distribution of the assets in its hands. The 
findings and judgments complained of are therefore re- 
versed, and the cause remanded with instructions to find 
the respective claims of the parties in accordance with this 
opinion, and to decree a distribution of the funds accord- 
ingly. 

REVERSED AND REMANDED. 


NEw OMAHA THOMPSON-HOUSTON ELECTRIC LigHT Com- 
PANY V. JOHNERSON C. ROMBOLD.* 


Firep Maron 4, 1903. No. 12,306. 


1. Personal Injury: Etrcrriciry: NEGLIGENCE: INsTRUCTION. Where 
evidence tended to show that a lineman of an electric lighting 
company was injured by inadvertently passing between a pair 
of exposed splices situated within two feet of a post on wires 
carrying a strong current of electricity, and that the lack of in- 
sulation had continued during time of lineman’s employment, 
held not error to tell the jury that failure to make reasonable 
effort to provide a safe working place for the employee, and con- 
sequent negligence, might be inferred from the mere fact that 
the splices were not insulated, if the jury found that reasonable 
care would have required their insulation. 


2. Due Care: QuzsTion or Fact. Held, that whether or not due care 
on the lineman’s part required that he see and avoid contact with 
the exposed splices was properly left to the jury. 


3. Evidence: ASSUMPTION OF RISK: QUESTION or Fact. The evidence 
showing that no inspectors were employed, and that lineman 
was instructed to repair or report defects of insulation observed 
by him, the question as to whether or not he had assumed the 
risk from this defect of insulation was properly left to the jury. 


4, Receipt: Estorper. One to whom a receipt in full settlement of 
all damages has been, in order to procure his signature, misread 
so as to cause him to think it a receipt and settlement of cer- 
tain expenses only, is not estopped from disputing its validity 
_by the fact that, relying upon such information as to its con- 
tents, he signs without reading it. 


“® Reversed on rehearing. See opinion, p. 71, post. 
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5. Damages. Where plaintiff, an electric lineman of 33 years of age, 
earning $65 monthly, has been injured in both feet and one 
ankle in such a manner as to compel amputation of the right 
foot almost eleven months later, with severe suffering, a verdict 
for $15,000 will not be reduced or set aside as excessive. 


Error to the district court for Douglas county: WILL- 
IAM W. Keysor, Distric?T JuDGE. Affirmed. 


Charles J. Greene, Ralph W. Breckenridge, James C. 
Kinsler and W. W. Morsman, for plaintiff in error. 


Timothy J. Mahoney, J. J. Boucher, Herbert M. Crane, 
Thomas D. Crane and O. 8. Erwin, contra. 


HASsTINGs, C. 


June 12, 1899, plaintiff below, Rombold, commenced 
his action against the New. Omaha Thompson-Houston 
Electric Light Company to recover alleged damages in the 
sum of $25,000 for an injury received by him in defend- 
ant’s service, as he alleged, in the following manner: That 
March 22, 1898, he entered the company’s employ as line- 
man, it being his duty under defendant’s direction to erect 
poles, place cross-bars on them, and string wires in the 
streets of Omaha wherever and whenever defendant di- 
rected; that he continued in the company’s employ up 
to July 1, 1898, and on that day was stringing wires on 
poles and cross-bars at Jones street, between Fourth and 
Vifth ; that he was directed to climb to the top of the pole, 
about 45 feet, for the purpose of stringing a wire upon 
the top cross-arm; that there were eight cross-arms about 
twenty inches apart attached to the pole, and on each arm 
electric and telephone wires to the number of from four 
to'six, the wires being about sixteen inches apart; that 
there were twenty-six electric wires covered with insulat- 
ing material; that on the second cross-arm from the top 
were two wires fourteen inches apart, known as No. 4, 
which were insulated, and charged with a heavy euarent 
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of electricity; that these wires were spliced at a distance 
of about two feet west from the cross-arm, and so negli- 
gently that the ends of said wires extended out at right 
angles to a distance of. one inch and beyond the insula- 
tion; that it was defendant’s duty to cover all splices with 
tape, prepared for that purpose, to protect employees from 
contact with any wires not insulated and from receiving 
injuries in that manner; that these splices were not taped, 
and remained without any covering whatever; that plain- 
tiff went up on the east side of the cross-arms and to the 
north of the pole between these two wires, completed the 
_ stringing of the wire, started to descend on the west side 
of said cross-arm, between the same wires, until he came 
to a point between the said splices, and there, without any 
fault on plaintiff’s part, his right arm came in contact 
with the uncovered splice of the wire next to the pole, and 
at the same instant the back of his left shoulder came in 
contact with the uncovered splice on the second wire; 
that this permitted a “short circuit” between the wires 
through the body of the plaintiff as a conductor, and gave 
. plaintiff an electric shock which overpowered him, caused 
him to lose his hold, and threw him to the ground, break- 
ing his left foot and right ankle; that as a result of the 
injury it became necessary to amputate his right foot, on 
May 25, 1899; that he was permanently injured and ren- 
dered wholly unable to perform any labor, and suffered 
great pain, to his damage in the sum of $25,000, and that 
he expended for medicine, care and hospital services $600. 
The answer admits defendant is a corporation lighting 
the streets of Omaha by electricity, and maintaining a 
plant for that purpose; admits the employment of the 
plaintiff up to July 1, 1898, as alleged, and denies plain- 
tiff’s remaining allegations. The answer also alleges that 
plaintiff’s employment required him to go among. de 
fendant’s “live wires”; that his work required great care 
and attention on account of dangerous electricity, as 
plaintiff well knew, and that while so employed he re- 
ceived an electric shock which caused him to fall a con- 
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siderable distance to the ground; but says that it was not 
negligent toward the plaintiff, and that his fall and any 
other injury were occasioned entirely by the careless and 
negligent manner in which he performed his work under 
conditions all of which he well knew. 

The answer also alleges that on October 12, 1898, plain- 
tiff demanded reimbursement for his damage; that de- 
fendant, while denying liability, paid him $325, and re- 
ceived from him a release in full in the following terms: 


“Received of New Omaha Thompson-Houston Electric 
Light Co. this twelfth day of October, 1898, the sum of 
three hundred and twenty-five dollars, in full satisfaction 
and discharge of all claims accrued or to accrue in respect 
of all injuries or injurious results, direct or indirect, aris-' 
ing or to arise from an accident sustained: by me on or 
about the first day of July, 1898, while in the employment) 
of the above. 

325.00. - J. C’ ROMBOLD. 

“Witness: W. F. WHITE. 

“Address, Omaha, Neb.” 


- And the answer alleged that this release was intended 
to and did cover all the plaintiff’s claim in this action. 

The plaintiff’s reply denied all this answer except so 
far as it admitted matter in his petition; he alleged that 
the defendant’s vice-president and general manager, White, 
represented to him that the defendant had a contract 
of insurance for the benefit of its employees; repre- 
sented that the insurance company was required to and 
did pay for injuries received by defendant’s employees, the 
amount of expenses incurred for medicine, doctor’s service 
and hospital fees; stated that the $325 was not in payment 
of defendant’s liability, but a payment to the employee re- 
gardless of the liability of defendant, and its receipt would 
be no discharge of the defendant; and stated further that 
such payment was simply ‘to reimburse plaintiff for his 
expenses; alleged that White agreed to assist plaintiff 
to get a speedy and favorable settlement with the insurance 
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company, and agreed that in addition to whatever the lat- 
ter should pay, defendant would in April following pay 
plaintiff $500, and give him employment so long as he 
saw fit to retain it; that at defendant’s instance plaintiff 
went up to its office to meet the representative of the in- 
surance company and make a settlement; that an agree- 
ment was entered into whereby the insurance company 
was to pay plaintiff $325 as his expenses incurred by 
reason of the injuries; that the insurance company’s repre- 
sentative paid $325, and that said sum was received by 
‘ plaintiff on account of expenses alone; that the question 
of damages was not discussed during the negotiations for 
the receipt; that plaintiff did not read the receipt, but the 
insurance company’s agent pretended to read it and mis- 
read it so that from the reading and the representations 
plaintiff understood that it was simply a receipt for his 
expenses and had nothing to do with any claim for dam- 
ages, and in reliance upon such understanding and repre- 
sentations he signed the receipt; that White, in promising 
that defendant should pay $500 and employ plaintiff, 
acted without authority and without intention on White’s 
part to bind defendant, and without intention that defend- 
ant should pay plaintiff any such sum, and with intention 
to defraud and deceive plaintiff, who believed in and re 
lied upon the honesty and good faith of White, and be- 
lieved fully all the statements made by him, and was thus 
induced to sign said receipt without a personal examina- 
tion of it; that at the time of signing such receipt he was 
suffering intensely with pain and ill with fever, not in his 
right mind, and in no condition to know what he was doing 
_or to make a contract, and that he never did in fact agree 
to any settlement of his damages. 

Under. these issues trial was had, and verdict returned 
for $15,000. A motion for a new trial was overruled, and 
from a judgment on the verdict the defendant brings error. 

Two briefs have been filed on behalf of the defendant 
company. The first, at page four, is summarized by its 
writer as follows: 
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“1, The company did not owe to the plaintiff the .duty 
of inspecting the wires and making repairs in order that 
he might have a safe place to work at the place where this 
accident occurred. 

“2. It was the duty of the plaintiff himself to observe 
the condition of the wires where he was working, and avoid 
contact with them and his failure to do so, shown by his 
own testimony, defeats a recovery. 

“3. The court below erred in the fifth and eighth para- 
graphs of the charge, and in refusing to direct the jury to 
render a verdict for the defendant, on defendant’s motion, 
upon the whole of the evidence.” 

The other brief states the claims of defendant as follows: 

“Ist. Assuming that the plaintiff was injured in the 
manner he describes, can it be said that his injuries were 
caused by the failure of the defendant to perform any duty 
it owed him as a regular lineman engaged in its service? 

“2d. Assuming, again, that at the time of the accident 
the condition of the No. 4 wires was the same as the 
plaintiff found them in October following, was not the 
hazard incident to their condition, the same being open 
and obvious to even a casual and inexperienced observer, 
one of the assumed risks of the plaintiff’s employment? 

“8d. Assuming, again, that it was the duty of the de. . 
fendant to have the wires properly taped before sending 
the plaintiff to work near them, and that it had neglected 
to perform this duty, was not the danger incident thereto 
an open and obvious one which the plaintiff was bound to 
see and guard against, and his failure to do so the proxi- 
mate cause of his injuries? 

“4th. Is the plaintiff not bound by fhe terms of the 
settlement, evidenced by the written release, signed by 
him? ; 

“Sth. Are not the damages excessive?” 

Plaintiff contends, on page 7 of his brief: 

“Ist. That the evidence sustains the finding of the jury 
that the defective condition alleged was in existence at 
the time of the injury. 
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“9d. That the defendant is by law held to exercise ordi- 
nary and reasonable care to provide a safe place for its 
employees to perform their duties; that this reasonable 
and ordinary care required it to tape all splices and joints 
in insulated wires, and that in not having done so the de- 
fendant was guilty of negligence. 

“3d. That plaintiff did not assume the risk of injury 
from contact with the untaped splices and joints, and in 
any event whether or not he did so was for the jury. 

“4th. That it can not be said, as a matter of law, that 
plaintiff was guilty of contributory negligence in failing 
to see the untaped splices, and consequently whether or 
not he was guilty was for the jury. 

‘Sth. The release signed by plaintiff was obtained by 
“fraud and is not binding upon him so as to defeat a re- 
covery.” 

It is clear from the examination of these briefs and from 
the record that the question in this case is upon the instruc- 
tions. If the view of the law adopted by the trial court is 
sound, there is evidence to support the findings of the jury 
upon each disputed question of fact. These are practically 
two: First—Were the uninsulated splices on the wires 
July 1, 1898, and were they the cause of plaintiff’s fall? 
Second—Was the receipt in full fraudulently obtained, 
and without an agreement for settlement? 

As to the first, there is plaintiff’s statement as to the 
manner of his fall; that he was doubled up by a severe 
shock, just as his shoulders were passing between these two 
wires, strong enough to draw his feet from the lower cross- 
bar on which they rested. He also says that his right arm 
and the back of his left shoulder were burned by the electric 
discharge. As he went down between these wires with his 
face towards the pole, these exposed points, if they were 
then there, would strike him naturally at those places. He 
says that on October 1 or 2, after the accident, he went to 
the place and found the exposed splices. They seem to 
have remained there as late as the following spring. The 
attending physician testifies to the presence of burns ap- 
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parently from electrical contact, on plaintiff’s shoulder 
and back, at his first examination after the accident. The 
line foreman for defendant testifies that he examined the 
place of the accident, with a view to ascertain its cause, 
immediately after it, and saw nothing of the splices and 
he thinks he would have seen them if they had been there. 

- There is other testimony to the same effect. But the testi- 
mony goes to show that these splices were put on at some 
time to furnish electricity to a consumer, and when the 
service was discontinued the service wires were cut away 
leaving the splices and short projecting ends exposed. The 
plaintiff testifies that he had passed by this place and was 
acquainted with the line at that point, and during his 
employment with defendant there had been no service 
connection there. There seems to have been none after-- 
wards, so far as the evidence shows. Defendant seems not 
to have attempted to show when the service wires were cut 
away, or the history of these splices in any way. It con- 
tents itself with denying that they were there on July 1, 
1898. It would seem clear that there was evidence for the 
jury to consider as to whether or not the exposed points 
of these splices were there on July 1, and were the cause 
of plaintiff’s shock. Defendant urges that the first posi- 
tive evidence of their existence dates from October 1, 
three months after the accident, and that this is too remote 
to be considered. But where there is absolutely nothing 
to show that any service connection at this point had been 
either made or cut during that time, and plaintiff had 
been incapable of getting to the place sooner than that, 
there seems no error in admitting this evidence. 

As to the other question of fact, defendant’s counsel do 
not claim that there is no evidence of deceit on the part of 
its manager, White, and of the insurance company’s agent, 
Gilbert. They do not claim that there is no evidence that 
the signing of the receipt in full was in consequence of 
such deceit. They say, however, that there was no fidu- 
ciary relation between plaintiff and either White or Gil- 
bert; that plaintiff had full opportunity on his own story 
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to read the instrument, and if he did not do so, but negli- 
gently signed, he is estopped. They also claim that the 
evidence of plaintiff alone as to the fraud in procuring 
his signature to the receipt is not enough to overcome that 
of the paper itself, which was executed in duplicate, and 
the testimony of White and Gilbert in denial of his state- 
ments. It seems clear, however, that plaintiff was some 
what corroborated by other witnesses as to negotiations 
with White touching his expenses, and by the circum- 
stances of the case. If the trial court was correct in tell- 
ing the jury as to the effect to be given to the statements 
of White and Gilbert to plaintiff, if the jury should find 
them to have been made as plaintiff testified they were, 
then it must be conceded that the verdict—that this re- 
ceipt constituted no valid defense—is supported by evi- 
dence. 

The dispute therefore turns upon the instructions given 
by the trial court, and as to these the question is rather 
in reference to the application of principles, than con- 
cerning principles themselves, of law involved in the case. 
The question raised as to the sufficiency of the evidence of 
negligence on defendant’s part turns upon the trial court’s 
application of the doctrine of an absolute duty resting on 
the employer to make reasonable efforts towards provid- 
ing a safe place for the employee to work. 

The eighth instruction was in the following terms: 

“It was the duty of the defendant company to exercise 
ordinary and reasonable care to render it safe for the 
plaintiff to work on its poles and among the electric-light 
wires. If such a degree of care and cantion required said 
wires to be insulated, then it was negligence in the de- 
fendant to permit said wires, or a wire, or part of a wire, 
to be without proper insulation, and thereby subject its 
lineman to risk of injury; and if by reason of a want of 
such insulation a lineman, without fault on his part, 
suffers injuries, then the negligence of the company would 
be actionable and the injured lineman could recover 
proper damages.” 
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This instruction told the jury that it was competent for 
them, if they concluded that “reasonable care” required 
defendant to insulate its wires, to find negligence from 
the simple fact that the wires were not insulated. A com- 
plaint is made that this instruction assumes as an estab- 
lished fact that the wires were not insulated when the ac- 
cident happened. It is hardly open to this criticism. It, 
of course, assumes that the wires may not have been in- 
sulated, but does not, necessarily, assume anything more 
than that. The next instruction explicitly told the jury 
that, to recover, plaintiff must show by a preponderance 
of the evidence that the untaped splices were on the wires 
when he was hurt, and caused his shock and injury, and 
that the fact that they were found there some months 
afterward would not alone warrant a finding that they 
were there on July 1. This instruction 8 distinctly 
told the jury that if they thought reasonable care and cau- 
tion on defendant’s part required the taping of these 
splices, and plaintiff was hurt, without fault on his part, 
because they were not taped, he could recover. That is, 
the trial court held that it would not say that an absolute 
duty to insulate these wires at that point rested on the 
defendant, or that it did not so rest. It left the decision 
of that question to the jury, under the evidence. Counsel 
complain that the wording of the instruction led the jury 
to believe that the court meant to say that an absolute 
duty to insulate the splices rested on defendant. Such is 
not the meaning of the words, and if the distinguished 
counsel of defendant desired a clearer statement of the 
proposition they should have furnished it. In truth, their 
contention was then, and is now, that under the facts in 
this case, no duty to this plaintiff on defendant’s part to 
insulate these wires existed. They said then, and say now, 
that defendant was relying upon plaintiff and his fellow 
_linemen to do just this work of insulating, and, if he and 
they did not do it, they had no right to complain of the 
consequences. The evidence is that there were no in- 
spectors of work of this kind other than the linemen and 
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their foreman. The latter testified that the duty of finding 
and repairing such defects rested upon the lineman who 
first went up the pole; that if any such defects were found 
the lineman shonld repair them at once, if he could, and if 
not, report them. Plaintiff testified that no duty of in- 
spection rested upon him, but admitted that if he saw such 
a place his instructions were to tape it or report it, and 
that there were no inspectors of the line other than the 
linemen themselves. He also testified, as has been stated, 
that no work on the line at this point had been done while 
he was with the company. He stated, too, that these were 
the only untaped splices he ever found on the lines. There 
was 1e plea, and there is now no claim, that he was injured 
by a fellow servant’s negligence. Under these circum- 
stances the trial court left the question, as to whether 
plaintiff assumed the risk, to the jury, as he had done the 
question whether leaving the splices untaped was negli- 
gence on defendant’s part. This was done by instructions 
numbers 5 and 6, as follows: 

“When the plaintiff entered the employment of the de- 
fendant, he assumed all of the ordinary and usual risks 
incident to the work that he was hired to do; but he did 
not assume any risk of which he had no knowledge and 
which was due to the negligence of the defendant. In 
going about and performing his work, the plaintiff had 
the right to assume that the defendant had exercised 
reasonable care to furnish him a reasonably safe working 
place, and he was not required to suspect that the defend- 
ant had been guilty of negligence, or to make any such. 
investigation or inspection as would be prompted only by 
the suspicion that the defendant had omitted to perform 
its duty. 

“If you believe from the preponderance of the evidence 
that the plaintiff was injured as alleged in his petition, 
and that said injuries were the result of a risk usual and 
incident to the work of a lineman, and not to the negli- 
gence of the defendant alone, your verdict must be for 
the defendant; but if you do not find that his accident was 
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the result of a risk assumed by him when he engaged in 
said work as a lineman for the defendant, then you will 
proceed to examine the evidence and determine therefrom 
whether or not said accident is attributable to the negli- 
gence of the plaintiff or of the defendant, or both, or 
neither.” 

That is to say, the jury were told to determine whether 
this risk from these untaped splices was one which the 
plaintiff assumed when he undertook the work, and as to 
which he was expected to look out for himself, or whether 
it was, as he claimed, the only instance of uninsulated 
splices on the line and a risk which reasonable care on the 
defendant’s part would and should have prevented. 

Plantiff urges that assumption of the risk by him is 
not pleaded, and cites Union Stock-Yards Co. v. Goodwin, 
57 Neb. 188. That case holds that the company could 
get no advantage from assumption of risk on Goodwin’s 
part by his continuing to. work with knowledge of a rule 
that loaded cars were to be taken to the chutes without 
inspection, because no such assumption of the risk was 
pleaded. It is contended that in this case the only issues 
raised are denial of the untaped splices and settlement, 
and that no assertion is made that plantiff assumed the 
risk. No exception, however, was taken by plaintiff to 
instruction 5, and it is clear that the trial was conducted 
by both parties under the theory that the plaintiff assumed 
the ordinary’ risks incident to his employment, and that 
these could be shown. The jury, however, found that this 
one from untaped splices was not among them, but was 
the result of his employer’s neglect. The trial court evi- 
dently took the view that it was at least possible for im- 
partial and reasonable jurors to take the view that the 
exposed conditions of these wires was due to the em- 
ployer’s neglect of the proper precautions for the em- 
ployee’s safety, and that the latter had no knowledge of 
any such danger from an untaped splice, and therefore 
did not assume it. To the contention of defendant that 
because it was plaintiff’s duty to look for this defect and 
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remedy it, therefore he is chargeable with knowledge of 
it and assumed all risk from it, the reply is that the evi- 
dence does not show any such duty of inspection; that 
plaintiff is simply a lineman; and that the most which the 
evidence shows is that he was charged with the duty of 
repairing or reporting structural defects which came 
under his observation. We are not prepared to say that, 
under this evidence, the trial court was wrong either in 
leaving to the jury the question as to whether exposed 
splices might constitute negligence, or in submitting the 
question as to plaintiff’s assuming the risk. 

The question as to contributory negligence is urged at 
length. Defendant claims that these exposed splices con- ° 
stituted so obvious a danger upon two wires, which the 
lineman must have known, from the fact that they were 
both spliced, to be corresponding positive and negative 
wires of a circuit, that to go between them without any 
attention to the insulation was foolhardiness. It appears 
that the linemen were instructed as to the danger of a 
“short circuit” between positive and negative wires, but it 
does not clearly appear that there was anything unusual 
or out of the ordinary in the manner in which plaintiff 
in this instance performed his work. If the exposed splices 
were there on July 1, they seem to have escaped the fore- 
man’s notice when he was looking for the cause of the ac- 
cident. There was some testimony tending to show that 
different wires were paired as positive and .negative at 
different times, and that the workmen depended upon the 
insulation. 

Counsel for plaintiff claims that there is no pleading 
of contributory negligence, and therefore, if there was 
any, it can not avail the defendant. In this again we find 
that counsel took no.exceptions to the instruction in which 
this question was submitted to the jury. They treated this 
answer, with its allegations of plaintiff’s negligence and 
denial of any on defendant’s part, as a plea of contributory 
negligence, and permitted the court to so instruct without 
exception. They can not now claim this issue is not in the 
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case. If the evidence of his starting down between these 
wires, with the exposed splices there, is conclusive proof 
of contributory negligence on plaintiff’s part, he ought not 
to recover, and the court should have so instructed the 
jury. The question, however, was left to the jury. 

It is complained that there was error in telling the jury, 
in the seventh instruction: “Neither negligence nor con- 
tributory negligence can be presumed. Whoever alleges 
that another was guilty of negligence or contributory 
negligence must establish it by a preponderance of the evi- 
dence, or fail in his action or defense.” 

It is claimed that this omits a feature present in this 
case, namely, that a party’s own evidence may show con- 
tributory negligence. But by instruction No. 11 the court 
told the jury: “If plaintiff’s own testimony tends to show 
that he was guilty of carelessness which caused or aided 
in causing his injuries, then the burden shifts and it de- 
volves upon the plaintiff to satisfy you by a preponder- 
ance of the evidence that he was not guilty of contributory 
negligence.” 

Is seems to be conceded that if these were in one in- 
struction they would together correctly state the law. It 
is thought that they must be considered together. If 
their effect, when so taken together, is to correctly submit 
the issue of contributory negligence, the placing of them 
in separate paragraphs can hardly have been prejudicial. 
It is thought that the trial court was right in refusing to 
say, as a matter of law, that the proof showed contributory 
negligence, and that defendant can not justly complain of 
the manner in which the instructions submitted this ques- 
tion. 

It remains to consider the questions raised as to the 
settlement, and to excessive damages. The settlement 
seems to have been the hardest contested matter at the 
trial. In regard to this, defendant’s manager, White, and 
Gilbert, the insurance company’s western agent, both de- 
nied plaintiff’s statement, and it is insisted now that the 
receipt, backed by their testimony, is conclusive against 
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plaintiff. The right of plaintiff to have this question sub- 
mitted to a jury on the trial court’s view of the law has 
been indicated. The court refused an instruction in these 
terms: “If you find from the evidence that plaintiff had 
the capacity to read the release signed by him in duplicate 
and that Gilbert pretended to read same to plaintiff, 
though you believe Gilbert in fact misread said release, 
yet if before plaintiff signed it the plaintiff had an oppor- 
tunity to read it, but nevertheless chose to rely upon what ., 
Mr. Gilbert told him about its contents, the plaintiff 
is estopped by his own negligence from claiming that said 
release is not legal and binding upon him according to its 
terms.” 

The instruction actually given was as follows: “If you 
find from a clear preponderence of the evidence that the 
paper offered as a release does not correctly recite the 
settlement that was in fact made between the plaintiff and 
Mr. White or Mr. Gilbert, or both; and if you further find 
that the settlement really made was limited to the naiter 
of doctor’s bills and hospital expenses, and that the plain- 
tiff was induced to sign such release by its being misread 
to him in such a way as to cause him to understand and be- 
lieve that it was a receipt only to an insurance company 
for money paid on account of his hospital expenses and 
doctor’s bill, and not on account of his injuries generally, 
and if such misreading was done for the purpose of de- 
ceiving him, and procuring his signature to a paper which 
was contrary to the settlement he was making, the plaintiff 
would not be bound by such receipt. If you find that said 
release is not binding on the plaintiff, then you will pro- 
ceed to a consideration of the evidence with respect to the 
charge of negligence made against the defendant; but if 
you find that said release truly states the settlement that 
was made when the receipt was signed, then you need pro- 
ceed no further in the consideration of the case, but should 
return a verdict for the defendant.” 

As before stated, unless plaintiff is to be held 1 to have 
been under a duty to read this paper and so inform him- 
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self as to its contents, and to be estopped from denying 
its validity inasmuch as he did not do so, there is evidence 
that should go before the jury. Upon this question of es- 
toppel by reason of failure to read the release defendant 
cites and relied upon Wallace v. Chicago, St. P. M. & 
O. R. Co., 67 Ia. 547, 25 N. W. 772. The instruction, 
which in that case the court says should have been given, 
does bear a considerable analogy to the one tendered 
at the trial of this.case. It, however, wholly omits the 
misreading to induce signature, charged in the present 
case and mentioned in the instruction here given. The 
court in the Iowa case expressly says of the plaintiff (p. 
550): ‘He does not claim that he requested the insiru- 
ments to be read to him, and that the contents were pur- 
posely misrepresented in the reading, or that he was de- 
ceived by any sleight of hand, legerdemain, or artifice.” 
In the present case the court was asked to say, as a matter 
of law, that plaintiff, because he could read, had the op- 
portunity to read it and did not, but relied upon the other 
party, was estopped to deny the effect of an instrument 
which he claimed, and has some corrobaration in claiming, 
did not represent the agreement he had made, and which, 
he says, was intentionally misfead to him to procure his 
signature. We hardly think it can be pronounced error 
to tell the jury that if they found the plaintiff’s allegations 
supported by a clear preponderance of the evidence, the 
receipt was not binding. 

Upton v. Tribilcock, 91 U. 8. 45, 23 L. ed. 203, cited 
by defendant, was a case of suit by an assignee against a 
stockholder for unpaid portions of the capital stock. As 
against the creditors, the taking of the stock upon fraud- 
ulent representations was held to fix the liability, unless 
the contract had been seasonably repudiated and the stock 
tendered back on rescission. Upon the latter question, it 
was held that plaintiff had a right to the opinion of the 
jury. 

te Woodbridge v. DeWitt, 51 Neb. 98, 100, this court 
says: “It is elementary that where a contract is reduced 
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to writing, parol evidence is not admissible to contradict 
it or vary its terms. It is also true that a party can not 
generally avoid the effect of a written instrument by show- 
ing that he signed it without reading it or in ignorance of 
its terms, but he may avoid it for fraud. The general rule 
referred to is not applicable in a suit between the original 
parties to the contract, where the defense is that the writ- 
ing, by reason of fraud, does not embrace the contract ac- 
tually made.” The third paragraph of the syllabus of the 
same case says that there is no estoppel where fraud is 
resorted to “in order to induce the other to sign without 
reading.” If a “clear preponderance of the evidence” in 
the present case, as the jury found, shows that this writing 
did not represent the contract made, and that it was mis- 
read to plaintiff by those procuring it for defendant, the 
conclusion seems inevitable that it was done to induce him 
to sign without reading. The jury was told that the evi- 
dence must show “by a clear preponderance” that it was 
for this purpose. 

A contention is made, but apparently not with great 
confidence, that the $325, which was paid on the settle 
ment, should be returned. The trial court instructed that 
if the settlement was void the $325 must be credited upon 
the damages. If the fraud was established, and plaintiff’s . 
claim was found to exceed the sum paid, this seems to make 
a just application of the money. As counsel for plaintiff 
say, the settlement admitted to have been made of the ex- 
penses, is not sought to be impeached. It would seem that 
only the writing, so far as it embodies a settlement of 
damages, is attacked, and no obligation to restore the $325 
rested upon plaintiff. Missouri P. R. Co. v. Goodholm, 
60 Pac. (Kan.) 1066; O’Brien v. Chicago, M. & St. P. R. 
Co., 89 Ta. 645, 657. 

It is urged that the damages are excessive, and so much 
so as to show passion and prejudice on the jury’s part. 
Cases are cited in which, for loss of a foot, awards some 
what smaller than this one have been held excessive and 
remittiturs ordered. Other cases are cited by plaintiff 
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where the award for the loss of a foot was larger than in 
this case and was yet sustained. In this case both feet 
were injured, the right one was amputated nearly eleven 
months after the injury and after much suffering. The 
plaintiff was 33 years of age, and earning $65 monthly at 
his employment. It can not be said that the amount alone 
of this verdict is such as should absolutely set it aside. It 
is true that for a slightly smaller sum an annuity to the 
full amount of plaintiff’s former earnings could be ob- 
tained, and his present earning capacity must be some- 
thing. On the other hand, his sufferings have undoubtedly 
been great and their value can not be adequately measured. 
We have no measure which we can apply to determine that 
any reduction should be made in these damages. If the 
findings that there was negligence of the defendant, no 
contributory negligence of plaintiff, no assumption of the 
risk and no settlement of damages, are all sustained, it 
would seem that the judgment should be affirmed. 

It is recommended that the judgment of the district 
court be affirmed. 


KIRKPATRICK and LoBINGIER, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Tur following opinion on rehearing was filed January 
6, 1904. Judgment below reversed: 


J, Employer: Emrioyvee: REasonaBle Care IN InsuRING SaFETY oF 
Larrer. Ordinarily, in providing his employees with a place to 
work, or tools and appliances with which to work, an employer 
is bound to exercise reasonable care to insure the safety of 
such employees. ‘ 


2. Continuing Duty. The foregoing duty is a continuing one, and 
the employer is also bound to keep such place, tools and appli- 
ances in a reasonably safe condition, and to make seasonable in- 
spection with that end in view. 


3. Duty Devolving Upon Employee. But where, from the fiature of 
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the work, the contract of employment, or other facts and cir- 
cumstances, the duty to make inspection and discover defects 
devolves upon the employee, the employer is not liable for an 
injury resulting to such employee from a defect which the latter, 
by reasonable inspection, would have discovered. 


4. Instruction. An instruction which, in effect, directs a finding on 
an issue upon which the evidence is conflicting, is erroneous. 


ALBERT, C. 


This case is before us on rehearing. The former opinion 
is reported ante p. 54, and contains a statement of the 
issues and of the questions presented for review. By refer- 
ence to that opinion it will be seen that the defendant is a 
corporation, and maintains a system of wires for the pur- 
pose of carrying electricity for lighting and other pur- 
poses; that the action is for damages for personal injuries 
sustained by the plaintiff while in the employ of the de- 
fendant, and in the course of his employment as a line- 
man; that the injuries were occasioned by his coming in 
contact with the ends of spliced wires, which ends, it is al- 
leged, were not insulated. Negligence is the gist of the 
action, and the negligence upon which the plaintiff bases 
his right to recovery is the omission of the plaintiff to in- 
sulate the ends of the wires with which he came in contact. 

We are satisfied with the conclusion reached in the 
former opinion upon every question, save that relating to 
the eighth paragraph of the charge to the jury, which is as 
follows: ‘It was the duty of the defendant company to 
exercise ordinary and reasonable care to render it safe for 
the plaintiff to work on its poles and among the electric 
light wires. If such a degree of care and caution required 
said wires to be insulated, then it was negligence in the 
defendant to permit said wires, or a wire or part of a 
wire, to be without proper insulation, and thereby subject 
its linemen to risk or injury; and if by reason of a want of 
such insulation, a lineman, without fault on his part, suf- 
fers injuries, then the negligence of the company would 
be actionable and the injured lineman could recover proper 
damages,” 
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It is undoubtedly a general rule of law that the enm- 
ployer is bound to exercise reasonable care not to expose 
his employees to unreasonable or extraordinary danger 
by putting them to work in dangerous places or with. 
dangerous tools and appliances. 2 Thompson, Negligence, 
972; Wood, Law of Master and Servant, sec. 398. Tlis rule 
not only makes it the duty of the employer to provide suit- 
able tools and appliances in the first instance, but also to 
use all reasonable care in keeping them safe and service- 
able, and to make seasonable inspection of the condition 
thereof with that end in view. Union Stock-Yards Co. v. 
Goodwin, 57 Neb. 188; Brann v. Chicago, Rk. I. & P. Kk. 
Co., 58 Ia. 595, 86 Am. Rep. 248; Ford v. Fitchburg R. 
Co., 110 Mass. 240; Shanny v. Androscoggin Mills, 66 Me. 
420; Solomon Rh. Co. v. Jones, 30 Kan. 601; Chicago 
& N. W. &. Co. v. Jackson, 55 Tl. 492, 8 Am. Rep. 661. 
The foregoing rule is subject to many qualifications and 
exceptions, one of which is that where, from the nature of 
the work, the contract of employment, or other facts and 
circumstances, it is the duty of the employee to make in- 
spection and discover defects in the tools or appliances 
furnished him, the employer is not liable for an injury 
resulting to such employee from a defect which the latter, 
by reasonable inspection, could have discovered. McGorty 
v. Southern New England Telephone Co., 69 Conn. 635, 61 
Am. St. Rep. 62; 20 Am. & Eng. Ency. Law (2d ed.) 142, 
and cases cited. In other words, under such circumstances, 
. it is no longer the duty of the employer to protect the em- 
ployee against such defects, but of the latter to protect 
himself. 

One of the theories of the defense in this case, abund- 
antly supported by the evidence, is that it was a part of 
the duty of the plantiff as a lineman, from the nature of his 
work, his contract of employment, and the facts and cir- 
" eumstances in the case, to inspect the wires, among which 
he worked, for defects and imperfections, including such 
defects as those alleged to have caused the injury in ques- 
tion; that a reasonable inspection would have disclosed 
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such defects; and that he failed to make such inspection. 
In other words, one of the issues of fact in the case is 
whether it was the duty of the defendant to protect the 
plaintiff from the defects in questiqn, or whether that duty 
devolved upon the latter himself. The instruction referred 
to is to the effect that such duty devolved upon the defend- 
ant, and amounted to the direction of a finding against 
the defendant on that issue. That, in view of the evidence, 
which, to say the least, is sufficient to entitle the defend- 
ant to the submission of that issue to the jury, is erroneous. 
We have not overlooked the qualification in the instruc- 
tion that the injury must have been without fault on the 
part of the plaintiff. But it is obvious, we think, that this 
was not intended to qualify or limit the duty imposed 
upon the defendant by the first sentence, but rather to 
cover the theory of contributory negligence. As thus 
qualified, the instruction still assumes that the duty de- 
volved upon the defendant, which was one of the questions 
for the jury. 

We have examined the other instructions in this case, 
especially those relating to, contributory negligence and 
the assumptions of risks by an employee, and find nothing 
that would warrant us in holding that the’ error hereinbe- 
fore pointed out is cured by any other portion. of the 
charge. 

The plaintiff contends, however, that the defects in ques- 
tion were in the original construction of the line, and were 
not such as the plaintiff could be expected to look for or 
discover. But the evidence is amply sufficient to sustain a 
finding that it was the duty of the linemen to look for and 
discover, not only defects which arose from accident or 
wear and tear, but defects of every character, including 


those in the original construction. Hence, whether the. — 


defects which caused the injury were in the original con- 
struction, or originated afterward, is immaterial for 
present purposes. 

It is recommended that the former judgment of this 
court be vacated, that the judgment of the district court 
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be reversed, and the cause remanded for further proceed- 
ings according to law. 


BARNES and GLANVILLE, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is vacated, the 


judgment of the district court is reversed, and the cause 
remanded for further proceedings according to law. 


REVERSED AND REMANDED. 


FALis City STATE BANK V. JOHN WEHBRLI. 


Fitzep Marcu 4, 1903. No. 12,712. 


1. Check: Payee: Rieut or Action: Drawers: Funps. The payee 
of a check has a right of action against the drawee if the latter 
has funds to meet it when it is presented. 


2, Evidence: AGREEMENT: Honor oF CHecks. Evidence held sufficient 
to sustain a finding that there was an agreement by the bank 
to honor checks to be given in payment for a car-load of horses 
by the drawers. 


. LIaBILITy oF Bank. An agreement to honor 
checks for a car-load of horses, the drawee bank to be secured 
by a draft and bill of lading on their shipment, reld valid, and 
the bank liable for the payment of the checks, it having sufficient 
funds for such purpose derived from the draft. 


4. Objection: OrHrer Lisniity. It is no objection to such an agree 
ment that the drawers were already indebted to the bank on 
other transactions. s 


Error to the district court for Richardson county: 
CHARLES B. LEerron, District Jupen. Affirmed. 


Isham Reavis and Frank Reavis, for plaintiff in error. 


Francis Martin, John Kennish and Arthur J. Weaver. 
contre, 
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Hastings, C. 


The first error complained of in this case is that the bill 
of particulars, originally filed in justice court, and on 
which, by agreement, the case was subsequently tried on - 
appeal in the district court, does not state a cause of action. 
The petition alleges that the defendant bank is a corpora- 
tion; that on May 16, 1901, the plaintiff, Wehrli, sold to 
M. A. and-Jacob Miller, doing business in the name of M. 
A. Miller, a horse for $78; that the Millers shipped the 
horse to St. Louis, and deposited with defendant for plain- 
tiff’s use $78 as the proceeds of the sale, and that the de 
fendant bank agreed to pay plaintiff the amount on Mil- 
ler’s order; that the Millers, father and son, gave their 
check in the name of M. A. Miller in plaintiff’s favor for 
the amount; that it was presented, and payment by de 
fendant refused ; that the defendant holds the said sum of 
$78, the proceeds of said sale of plaintiff’s horse so de 
posited by the Millers, for plaintiff’s use and benefit, and 
is indebted to the plaintiff in the sum of $78 and interest, 
and $3 protest fees upon the check. 

Defendant admitted its incorporation, and denied the 
other allegations of the bill of particulars. It claims that 
there is no privity of contract between plaintiff and de- 
fendant, and no cause of action is alleged for that reason. 
We are unable to hold to this contention. It is well set- 
tled in this state that the payee of a check has a right of 
action against the drawee for the amount if the money is 
still there. Fonner v. Smith, 31 Neb. 107, 11 L. R. A. 
528, 28 Am. St. Rep. 510; Union P. R. Co. v. Metcalf, 50 
Neb. 452, 461; Columbia Nat. Bank of Lincoln v. Ger- 
man Nat. Bank of Lincoln, 56 Neb. 808, 807. There seem 
to be facts enough alleged to justify the bringing of an 
action by the payee of this check. He alleges that the 
money, expressly deposited to pay it, is still in the bank. 

It is next claimed that the allegations and proof do not 
agree. The basis of this claim is the fact that among the 

allegations of the bill of particulars is that the horse was 
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sold in St. Louis, and the proceeds of the sale, in the sum 
of $78, deposited with the defendant. The evidence dis- 
closes that the horse was bought May 16, $2 paid in money 
and $78 by the check on the bank dated May 18, and the 
horse had been shipped nowhere. The check designated 
no particular fund out of which it was to be paid. It is 
urged—and this is probably the real question in the case— 
that the evidence does not disclose any agreement on the 
part of the bank to pay this check out of the proceeds of 
the sale of this horse or any other horse. Stress is laid by 
counsel on the proposition that the name of the plaintiff, 
Wehrli, was never mentioned between the Millers and the 
bank in their negotiations with regard to the shipment of 
these horses. This seems to be true, but there clearly was 
an understanding between the Millers and the cashier of 
the bank, Greenwald, that they might check on the bank in 
‘payment for a car-load of horses and turn in a draft and 
bill of lading of the horses in settlement for the checks. 
The horses were bought and the Millers drew checks on 
the defendant bank to the amount of $2,175.50. When 
shipment was made a draft for $2,200 and the bill of lading 
were turned over to the bank. The bank had paid only a 
small number of the checks. As soon as it was informed 
that the $2,200 draft had been paid it refused to cash any 
more checks and applied the remaining proceeds of the 
draft to the payment of some claims it held against the 
Millers. At the time the $2,200 draft was drawn the 
amount of the outstanding checks drawn in purchase of 
the car-load of horses was computed, and a statement, 
the correctness of which is not disputed, was given by the 
Millers to the cashier of the bank, Greenwald. The bank 
claims that the Millers’ account, before anything was 
checked for this car-load of horses, was overdrawn about 
' $3,000. It is claimed that any arrangement to permit 
their checking would be an agreement by the cashier to 
allow an overdraft on the bank, and could not be upheld. 
It is urged that the cashier had no authority to make any . 
such agreement that the Millers might draw on the bank 
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without funds, and that whatever arrangements were made 
were void. 

It is also urged that even if the agreement to honor these 
cheeks for horses was made by the cashier, Greenwald, it 
did not give to the payee a right to bring an independent 
action for the payment of the check; that at the most the 
proceeds of the horses purchased in this manner would 
be only a trust fund for the payment of all the checks 
issued for horses on the strength of such agreement; and 
that the money could only be reached by a suit in equity 
brought by some beneficiary of the trust to vindicate his 
own right and that of all the rest. 

In fact, the defenses in this case are, in the first place, 
that the cashier of the bank never entered into such an 
arrangement as is claimed; that the arrangement, if there 
was one, was not expressly for the benefit of the plaintiff 
Wehrli; that the arrangement, if made, was void because 
providing for an overdraft and therefore beyond the 
cashier’s authority; and, finally, that the arrangements in 
no event carried the right to sue at law in a justice court, 
but only gave a right in equity to the owners of the horses. 

This first claim of the defendant bank was found against 
it by the trial court, and we see no occasion for disturbing 
its finding. There was certainly an arrangement between 
the bank’s cashier and the Millers that they might buy a 
car-load of horses, pay for them by checks on the bank, and 
settle for these checks by turning in a bill of lading and 
draft for the proceeds of the horses when sold in the 
market. 

As to the second point, whatever might be the rule of 
law ag to a simple agreement to permit a party to over- 
draw his account, it seems clear that it was competent for 
the cashier to agree to advance money to the Millers to 
pay for a car-load of horses under an arrangement for 
securing the bank by draft for the proceeds accompanied 
by the bill of lading. At all events, such transactions are 
made daily, and the fact that the Millers were already 
overdrawn at the bank, as a result of previous dealings, 
would not affect the right to maintain this action. 
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The third point, that there was no right to sue at law, 
can not be sustained if the agreement that the Millers 
might check out for these horses is upheld. The cases 
before cited amply uphold the doctrine that in the state of 
Nebraska the payee of a check has a legal action against 
the drawee as long as the latter has funds subject to the 
check. 

In our view of the case, the agreement that the Millers 


might check, was equivalent to putting the amount of- 


money necessary to purchase this car-load of horses to their 
credit for that purpose, and until it was drawn out for 
that purpose, or the horses otherwise paid for, it would be 
there. There is no claim that the money has been drawn 
out for this purpose or for any other, nor that there is any 
uncertainty as to the amount of the outstanding checks 
given for horsés, or as to the persous to whom they are 
payable. The bank, after making the arrangement and 
getting the $2,200 draft, applied its proceeds, so far as they 
were not already paid upon checks, to the satisfaction of 
its own previously existing claim. If it be granted, as we 
think it must, that the finding as to an agreement to honor 
this check and’to have as a fund for its ultimate payment 
the $2,200 draft, should be upheld, then the judgment of 
the district court is right. 


KIRKPATRICK and Loprnerer, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED, 


L. J. HAZEN y. WILLIAM WILHELMIE. 


FItep Maxcu 4, 1903. No. 12,695. 


Sale of Chattels: Contract: QuALITY oF Goons: ACCEPTANCE: WAIVER. 
In an action upon a contract for the sale of chattels, evidence by 


the purchaser that after the delivery of the subject matter he 
‘ 
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inspected, retained and used. it as a whole, shows both an ac- 
ceptance and a waiver of any objection that the quality was not 
such as the contract required. 


Error to the district court for Merrick county: JAMES 
A. GRIMISON, District Jupce. Reversed. 


John C. Martin, for plaintiff in error. 
John Patterson, contra. 
LOBINGIER, C. 


This is an action to recover for nursery stock alleged to 
have heen sold and delivered in pursuance of the following 
contract: : 

“T have this day bought of L. J. Hazen the following 
nursery stock, to be packed at the Arlington nursery, at 
Arlington, Neb., for which I agree to pay him or bearer 
twelve dollars in cash, on delivery at Grand Island during 
the fall of 1899. : 

“T hereby agree to come or send for the goods purchased 
herein on the day set for delivery, at which time said goods 
- are to be in good order, but after that date will be wholly 
at my risk. 

“Tt is agreed that the entire contract is printed herein 
and that no verbal agreement is binding and I agree not to 
countermand this order. 

“All trees, ete., that fail to grow will be replaced at one- 
half price; provided stock is planted and cared for accord- 
ing to directions. [Here follows a description ef the 
stock. ] Purchaser’s signature: WM. WILHELMIE. 

“P, O. Address, Chapman. Location, ©. 8. Date. 
P. O. Box, 125. : 

“T agree that the fruit trees, plants, etc., shall all be de- 
livered in a healthy condition. L. J. Hazen, Salesman.” 


The answer contained a general denial, and alleged that 
the Arlington Nursery Company, and not plaintiff, was 
the real party in interest, and pleaded a counter-claim 
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_ against it for a breach of the contract. The jury returned 
a general verdict for defendant, and plaintiff brings the 
case here by petition in error. 

The principal defense relied upon at the trial was the 
defective quality and condition of the nursery stock. This 
defense was not expressly pleaded in the answer, but it 
is claimed that since the contract requires the stock to “be 
delivered in a healthy condition,’ the burden was upon 
plaintiff to show this as a condition precedent to recovery. 
Had the contract remained executory this would, doubt- 
less, have been true, but, as will presently be disclosed, 
there was a delivery of nursery stock on the part of plain- 
tiff and consequent action on defendant’s part, which re- 
quired the application of a different rule. 

Among the instructions given by the court and duly ex- 
cepted to by plaintiff was the following: 

“So, if you believe from the evidence that the stock was 

’ not in a healthy condition when it was delivered, if it was 
delivered, and the defendant did not know of the defect 
when he received it, if he did receive it, and could not with 
reasonable care have discovered such fact, but proceeded 
on the assumption that the stock was in a healthy condi- 
tion, then you should find for the defendant.” 

It is complained that this instruction is inapplicable to 
the evidence, and improperly submitted a question of law _ 
to the jury; and after a careful examination of the record, 
we are of the opinion that the complaint is justified. The 
evidence discloses that the stock was delivered by a livery- 
man from Grand Island at the home of defendant. The 
latter was absent at the time, and the evidence is conflict- 
ing as to what took place there. Defendant’s wife and 
son, who were at home, testify that they deelined to receive 
it; the latter stating, as he claims, that he was not entitled 
to do so because he did not buy it, and the former testifying 
that the trees “were bad and they were dead.” Both state 
that the liveryman left the trees at the house. But he de 
nies that any complaint was offered as to their quality. 
The defendant testifies that on his return, a few days later, 
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he found that his son had buried the trees, but that he 
examined them, and found they were rotten, and that the 
roots broke off when handled. Nevertheless he testifies 
that he buried them again and the next spring resurrected 
and planted them, caring for them according to plaintiff’s 
instructions, but that they never grew or sprouted. He 
admits, however, he never asked plaintiff or any one repre- 
senting him to replace the stock. 

We think the evidence thus adduced on behalf of de 
fendant conclusively showed an acceptance of the stock 
on his part and a waiver of his right to object on the ground 
of quality. We may concede that the original delivery at 
defendant’s home during his absence was not binding 
upon him, though the contract merely called for delivery 
at Grand Island, and required defendant “to come or send 
for the goods” there, and plaintiff was thus going beyond 
his strict legal duty in sending them to defendant’s home. 
But at least after defendant had returned, found the stock 
there, and made a complete inspection of it, we think it 
was his duty to take some steps to notify plaintiff that the 
quality was unsatisfactory, if such were the case, and that 
the stock would not be received. We can not reconcile his 
statement that the trees, when he first saw them, were 
rotten, so that the roots broke off, with his further testi- 
mony that he planted them the next spring and cared for 
them, apparently expecting them to grow. At any rate, 
having elected to keep them and to exercise acts of owner- 
ship over them, he waived any objection as to their quality. | 
In Roman v. Bressler, 32 Neb. 240, where the subject- 
matter of the sale was corn, which it was claimed was 
hot and damaged, this court said: “The defendant ac- 
cepted the corn,.as he claims, with knowledge of its condi- 
tion. If it did not fill the conditions of sale he should 
have refused to receive it.”’ In Newmark, Sales, section 
266, the rule is thus stated and supported by authorities: 
“The receiving and retaining of the property under the 
contract with knowledge of such defects, though under 
objection as to the defective quality of the property, has 
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the effect of an acceptance of the property delivered, as 
a performance of the executory contract, and a waiver of 
the implied condition.” 

Even where the article sold is delivered for trial and 
inspection, only, the vendee must act with reasonable 
promptness in giving notice of objections. As was said in 
McCormick Harvesting Machine Co. v. Martin, 32 Neb. 
723, 726, “If after a reasonable fair trial the purchaser 
finds that it does not conform to the warranty he may re- 
turn the same. If he retains it beyond a reasonable time 
he will be deemed to have waived all objections to it.” See 
also Moline, Milburn & Stoddard Co. v. Pereau, 52 Neb. 
577; Havens v. Grand Island Light & Fuel Co., 41 Neb. 
153. 

But it is claimed that defendant did not know plaintiff’s 
address, and was therefore unable to notify him of the 
alleged defective quality of the stock. The evidence fails 
to show, however, that defendant made the least effort to 
find plaintiff or to ascertain his address. Defendant testi- 
fies that he never even asked plaintiff where he was living. 
We think, moreover, that there were certain facts brought 
to defendant’s attention which would at least have put him 
on inquiry as to where plaintiff could be notified. Thus 
the contract recites at its very beginning that the stock 
was to be packed at the Arlington Nursery, at Arlington, 
Nebraska, and plaintiff is described as a “salesman,” pre- 
sumably of that nursery. That this was understood by 
defendant, seems to be indicated by his answer and 
counter-claim, in which he alleges that the nursery com- 
pany is the real. party in interest and the owner of the 
claim sued upon. The evidence discloses that defendant 
had a copy of this contract, and with all these facts before 
him, we think it was at least incumbent on him to show 
that he had made an effort to reach plaintiff by addressing 
him at or in care of the Arlington Nursery. Again, both 
plaintiff and the liveryman who delivered the stock testify 
that they wrote defendant at his post-office at Chapman, 
relative to the nursery stock. Defendant denies that he 
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received any notice from plaintiff, but fails to deny the 
testimony of the liveryman, who was known to defendant’s 
son, as the testimony shows, to be a resident of Grand 
Island. We do not think that defendant can claim a legal 
excuse for his failure to give notice of the alleged de- 
fects in the nursery stock without showing an attempt to 
utilize at least one of these different means of reaching 
plaintiff. The testimony shows that one Wilkinson went 
out to defendant’s farm about the last of May, 1900, to col- 
lect plaintiff’s bill for the trees. Defendant testifies that 
he showed the trees to Wilkinson, and that they were 
dead, while the latter says that only a small portion of 
them were dead and that the rest were growing. But 
whichever statement might have been believed by the jury, 
we can not think that it affects the question of notice, for 
this was more than seven months after the stock was de- 
livered, and meanwhile defendant had retained and treated 
it as his own. 

Under the terms of the contract plaintiff was entitled 
to a replacement at half price of such of the stock pur- 
chased as failed to grow. We think he would have been 
entitled to enforce that right in this action had he pleaded 
it, and shown a proper demand on plaintiff: But we can 
not think that under the testimony which he himself has 
produced, defendant was entitled to be relieved entirely of 
liability for the purchase price of the stock.’ 

There was a conflict in the evidence as to whether three 
of the trees purchased were ever delivered at all, and plain- 
tiff requested an instruction covering une point, which we 
think should have been given. 

The objection as to the admission of portions of the trees 
in evidence is not assigned in the petition in error, and the 
remaining questions are not such as are likely to arise 
upon another trial. 

We recommend that the judgment be reversed and the 
cause remanded for further proceedings according to law. 


HASTINGS and KIRKPATRICK, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opir ion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED AND REMANDED. 


7 
JOSEPH HARKER V. SARAH J. BURBANK ET AL. 


Wirep Manca 4, 1903. No. 12,476. 


1. Appeal Bond: Jomnr Osticee: Action: Rear Parry In INTEREST. 
Under the provisions of section 29 of the Code of Civil Pro- 
cedure, a joint obiigee in an appeal bond may maintain an 
action thereon in his own name without joining the other joint 
obligee, where he alleges and proves that he has purchased the 
interest of his joint obligee, is the owner of the bond, and the 
real party in interest therein. ; 

2. Petition: ALLEGATION: ANSWER: DENIAL: Proof: Evipence, Where 
such an allegation is contained in the petition and is denied by 
the answer, the plaintiff must prove the facts so alleged by some 
competent evidence, and, failing to do so, he can not maintain 
the action. 

3. Not Error to Direct Verdict. In such a case, plaintiff having in- 
troduced all of his evidence without proving such allegations, it 
is not error for the court to direct a verdict for defendants. 


4. Withdrawal of Juror: CoNTINUANCE oF CASE: DISCRETION oF COURT. 
The propriety of allowing the plaintiff, under such circumstances, 
to withdraw a juror and continue the case in order to obtain 
further testimony, is a matter resting in the sound discretion of 
the court. Violet v. Rose, 39 Neb. 660. 


6b. No Abuse of Discretion. The record of the trial court examined, 
and held that the court was not guilty of an abuse of discretion 
in refusing such a request. 


Ernor to the district court for Burt county: CHARLES 
T. Dickinson, Disrrict Jupen, Affirmed. 


Howard H. Baldrige, William H. De Bord and Willis G. 
Sears, for plaintiff in error. 


H. Wade Gillis and Harrison H. Bowes, contra. 
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The plaintiff in error commenced this action in the dis- 
trict court for Burt county to recover of the defendants a 
sum of money alleged to be due and owing to him on an 
appeal bond given to himself and one William Harker, 
jointly, in the words and figures following: 

“Know all men by these presents, That we, Sarah J. Bur- 
bank, as principal, and J. B. Walker and C. H. P. Busse, 
sureties, are held and firmly bound unto Joseph Harker 
and William Harker as in the following conditions set 
forth: The condition of the above obligaton is such, that 
whereas, in an action of forcible detainer tried before 
Charles T. Dickinson, county judge, in and for Burt 
county, Nebraska, wherein Joseph Harker and William 
Harker were plaintiffs, and Sarah J. Burbank was defend- 
ant, judgment was rendered by said county judge in favor 
of said plaintiffs, from which judgment the defendant now 
appeals to the district court of said county: Now, there- 
fore, the condition of this obligation is such that if final 
judgment shall be rendered against said defendant in the 
district court, to satisfy said final judgment and costs, and 
to pay the plaintiffs a reasonable rent for the premises 
during the time of the wrongful withholding of the same.” 

Plaintiff set out the bond in his petition, and, in addition 
to the usual statements in such cases, alleged that after- 
wards, and prior to the — day of December, 1895, William 
Harker sold and transferred his interest in said premises 
and in the bond in suit to the plaintiff, Joseph Harker, and 
the said Joseph Harker became, for a valuable considera- 
tion, the sole and absolute owner of the interest of the said 
William Harker in said premises. 

The answer of the defendants, among many other things, 
contained the following: “Defendants admit that the 
plaintiffs, on the 22d day of March, 1894, were the owners 
of the land described in their petition, say that William 
Harker deeded to Joseph Harker his interest in said land 
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on the 9th day of April, 1894, deny that he transferred 
his interest in, the bond in suit to the plaintiff.” 

The questions of plaintiff's ownership of the bond and 
the rights of William Harker therein were thus made di- 
rect issues in the action. 

The cause was tried to a jury, and after the plaintiff had 
introduced all of his evidence the defendants requested the 
court to direct the jury to return a verdict in their favor 
for the following reason: That the instrument on which 
this suit is founded is one which runs jointly to Joseph 
and William Harker; William Harker is not in any way a 
party to this suit, and there is an absolute failure of proof 
to show that the plaintiff, Joseph Harker, is the owner of 
the bond sued on. ‘ The court sustained the motion, and 
thereupon the plaintiff asked leave to withdraw a juror 
and continue the case to make additional proof. The court 
refused the request, and instructed the jury to return a 
verdict for the defendants, which was accordingly done. 
Judgment was rendered thereon, dismissing the action, 
and plaintiff prosecuted error to this court. 

It appears that prior to April 9, 1894, the plaintiff and’ 
one William Harker were the joint owners, each owning an 
undivided one-half interest in a certain tract of land situ- 
ated in Burt county; that on the 22d day of March of that 
year they entered into a written agreement by which they’ 
jointly leased said premises to the defendant Sarah J. 
Burbank, and placed her in possession thereof; that on- 
the 21st day of May, 1895, the plaintiff and the said 
William Harker commenced a suit as joint plaintiffs and 

“owners of said land, before the county judge of Burt 
county, Nebraska, against Sarah J. Burbank, setting up a 
termination of the lease,-and a failure on her part to pay- 
the rent of said premises, and praying the court to oust 
her from the possession.thereof. The cause was tried and 
resulted in a judgment directing the return of the posses- 
sion of the premises to be made by the said Sarah J. Bur- 
bank to the plaintiffs therein, and ordering a writ of dis- 
possession to issue against her. Afterwards, and within 
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the time required by Jaw, the defendants J. B. Walker and 
C. H. P. Busse, as sureties for Sarah J. Burbank, and with 
her, entered into the appeal bond on which this action 
is founded, and thus perfected an appeal to the district 
court. 

It further appears that the cause was tried, and the trial 
resulted in a verdict and judgment for the plaintiffs, and 
that thereby the bond was matured and the defendants be- 
came liable to the said plaintiffs thereon. It further appears 
that on the 9th day of April, 1894, and before the com- 
mencement of the forcible detainer suit, William Harker 
executed and delivered to the plaintiff herein a warranty 
deed by which he conveyed to him his undivided one-half 
interest in the land so leased by them jointly to Sarah J. 
Burbank. The record further discloses that the plaintiff's 
deposition was taken twice in this action, and that he gave 
no testimony whatever as to his interest in the bond in 
question herein. In his first deposition we find the follow- 
ing: “State whether or not you ever purchased the interest 
of William Harker in the aforesaid land, being the land 
known as the Burbank farm? And state whether or not 
he made a transfer to you of his interest prior to Sep- 
tember 20, 1899, and after March, 1895, and if so State as 
near as you can when said transfer was made?” This ques- 
tion was objected to as calling for a conclusion of the wit- 
ness. The objection was sustained, and the plaintiff ex- 
cepted. No other or further offer of proof was made as 
to the ownership of the plaintiff, or his interest in the bond 
in question herein. The warranty deed above spoken of, 
however, was attached to the deposition and made a part 
of it. After the deed was identified and attached as afore- 

-said, the following question was asked of the plaintiff: 
“State whether or not you ever purchased the interest of 
William Harker in this suit, or his interest in the rents due 
from Mrs. Burbank?” ‘This question was objected to as 
calling for a conclusion of witness. The objection was 
sustained, and the plaintiff excepted, but offered no fur- 
ther proof on that point. In plaintiff’s second deposition 


VOL. 68] JANUARY TERM, 19038. 89 
the following appears: “State whether or not you and 
William Harker ever had any arrangement or agreement 
as to who should have the rentals of the property referred 
to in this suit, and state what the agreement or arrange- 
ment was?” This question was objected to as asking for a 
conclusion of the plaintiff. The objection was sustained, 
and the plaintiff excepted. He made no offer of proof of 
the facts indicated by the question, and there was no other 
or further proof to establish the title of the plaintiff to the 
interest of William Harker in the bond in question herein, 
except the general statement that he owned the premises 
described in the deed above mentiond. 

.The sole question presented for our consideration is 
whether or not there was evidence upon the question of the 
ownership and right of the plaintiff herein to maintain 
his suit on the bond in question, sufficient to require a sub- 
mission of that question to the jury. The bond ran in 
favor of Joseph Harker and William Harker as joint obli- 
gees. By section 42 of the Code of Civil Procedure it is 
provided that the parties to an action who are united in 
interest must be joined as plaintiffs or defendants; but if 
the consent of one who should have been joined as plaintiff 
can not be obtained, he may be made a defendant, the 
reason being stated in the petition. Under this section it 
has been held that parties jointly liable must be joined as 
defendants. Fox v. Abbott, 12 Neb. 328, 331; Leach v. 
Milburn Wagon Co., 14 Neb. 106, 109; Bowen v. Crow, 16 
Neb. 556, 559, and of course the same rule would apply 
as to plaintiffs. : 

It is thoroughly settled at the common law that joint 
obligees must sue jointly in actions ex contractu, and if it 
appears on the face of the pleadings in such cases that 
there are other parties to the contract who ought to be 
joined as plaintiffs, but are not, it is fatal to the action, 
and the defendant may raise the objection by demurrer 
or by motion in arrest of judgment, or he may urge it as a 
ground of reversal on error. 

Section 29 of the Code of Civil Procedure provides that 
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every action must be prosecuted in the name of the real 
party in interest, except as otherwise provided in section 
32, and that section has no application to a case of this 
kind. We are satisfied from an examination of the peti- 
tion that sufficient was alleged therein to enable the plain- 
tiff to maintain this action in his own name, under the 
provisions of section 29, and without joining his joint 
obligee as a party plaintiff. Having alleged that he was 
the sole owner of the bond, that he had purchased the in-~ 
terest of William Harker therein, and was the real party 
in interest, it was incumbent on him to prove that fact by 
some competent evidence, and failing to make such proof, 
he could not recover. 

As we have before stated, no direct evidence was intro- 
duced to substantiate the fact of the plaintiff’s sole owner- 
ship of the bond. It is contended, however, that the deed 
which was attached to plaintiff’s deposition was sufficient 
to authorize him to recover. We can not agree with this 
contention. The deed merely conveyed the undivided in- 
terest of William Harker in the premises, for the posses- 
sion of which the action of forcible detainer was instituted, 
to the plaintiff. The recitals of this deed were not neces- 
sarily inconsistent with the fact that William Harker 
still-had some interest in the suit in which the bond was 
given. We may well presume that he did have an interest 
therein notwithstanding the deed, because the suit was in- 
stituted at a time subsequent to the making of that instru- 
ment. The action was prosecuted to judgment in the 
county court in the name of Joseph Harker and William 
Harker, jointly, and judgment was rendered therein in 
their favor. One of the conditions of the bond was that 
the defendants would pay the costs of the action, which it 
appears amount to a considerable sum. Both obligees in 
the bond were interested in the payment of those costs, 
even if it be conceded that William Harker had no interest 
in the land. It follows that without some competent evi- 
dence to support plaintiff’s allegation that he had pur- 
_chased the interest of his joint obligee in that suit, was the 
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owner of the bond in question and the real party in interest 
therein, he was not entitled to maintain this action, and 
the court did not err in directing a verdict for the de 
fendants. , 

It is contended by the plaintiff that the court erred in 
refusing to permit him to withdraw a juror and continue 
the case for the purpose of making further proof. It has 
often been held that the propriety of granting a request 
of this kind rests in the sound discretion of the court. 
Violet v. Rose, 39 Neb. 660. After a careful examination 
of the record of the trial, we are unable to say that the 
court was guilty of an abuse of discretion in refusing this 
request. : 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


OLDHAM and PounD, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


GEORGE W. SEIVER, APPELLEE, V. UNION Paciric RAILROAD 
CoMPANY, APPELLEE, IMPLEADED WITH GEORGE MIL- 
TONBURGER ET AL., APPELLANTS. 


Frren Marcn 4, 1903. No. 12,726. 


1, Injunction: GarnisamMentT: Wages: ExemMPrTion: MULTIPLICITY oF 
Suirs. A suit in equity may be maintained to enjoin a judgment 
creditor from prosecuting a multiplicity of proceedings in garnish- 
ment to subject the wages of laborers, mechanics and clerks, which 
are absolutely exempt by law from attachment, execution, and 
garnishee process, to the payment of his judgment. 


2. Employer: Necessary Parry, The employer from whom such 
wages are due and who has been served with garnishee pro- 
cess is a proper and necessary party to such suit, in order to 
authorize the court to make a decree which wil! afford plaintiff 
suitable, adequate and complete relief. _ 
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Summons To ANOTHER CouUNTY: JURISDICTION. 
Where the employer is thus made a party and the suit has been 
properly brought against him in any county, and service of © 
summons therein has been made on him, a summons issued to the 
sheriff of another county, where the judgment creditor resides, 
which is properly served on him, gives the court jurisdiction of 
all the parties to the action, and full power to grant the proper 
relief therein. 


4. Defendant: SussTanTIaL INTEREST. In such cases it must appear 
that the defendant served in the county where the suit is brought 
has a substantial interest in the legal questions involved, and the 
relief prayed for in the action, and that he is a real and not a 
sham defendant. Miller v. Meeker, 54 Neb. 452, and Stewart v. 
Rosengren, 66 Neb. 445, distinguished and approved. 


APPEAL from the district court for Sarpy county: Guy 
R. C. Reap, District Jupce. Judgment for plaintiff. 
Affirmed. 


W. J. Courtwright and S. 8. Sidner, for appellants. 
H. Z. Wedgwood, for appellee Seiver. 


John N. Baldwin and Edson Rich, for appellee, Union 
Pacific Railroad Company. 


BARNES, C. 


This was a suit in equity, in which George W. Seiver was 
plaintiff and the Union Pacific Railroad Company, George 
Miltonburger and Walter Miltonburger were defendants. 
The trial resulted in a decree enjoining the Miltonburgers 
from suing out or prosecuting any further or other pro- 
ceedings in garnishment against the said Seiver, and at the 
same time the Union Pacific Railroad Company was re- 
strained and enjoined from answering any such further or 
other proceedings, and from paying the wages which it 
owed to Seiver into court thereon, or to any one except 
him, on the ground that such wages were absolutely ex- 
empt to him from execution or proceedings in garnish- 
ment. From that decree the Miltonburgers bring the case 
here on appeal. 
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It appears that the appellants obtained a judgment be- 
fore a justice of the peace at North Bend, in Dodge county, 
Nebraska, against the appellee and another, on a claim for 
damages caused by the breaking of a buggy; that appellee 
was a married man, the head of a family and resided at 
Papillion, Sarpy county, Nebraska, and was employed by 
the Union Pacific Railroad Company as its station agent 
at that place when the action was commenced; that ap- 
pellants resided in Dodge county, and that they sued out 
garnishment proceedings against the appellee before the 
justice of the peace in that county and served the writ, or 
notice, on the Union Pacific Railroad Company, requiring 
it to answer in said court and pay over the wages due ap- 
pellee, if any, in satisfaction of the judgment; that appellee 
employed an attorney, who went to Dodge county and suc- 
cessfully defended against the proceedings, and the gar- 
nishee was discharged; that within a month thereafter 
the Union Pacific Railroad Company was again served 
with garnishee process, and appellee was again required 
to and did employ an attorney to go to North Bend and 
defend against the proceedings, in order to save his exempt 
wages for the support of his family; that, on the appear- 
ance of appellee’s attorney therein, the second proceeding 
was dismissed for want of prosecution; that within thirty 
days thereafter a third writ in garnishment was sued out 
by appellants and served on the Union Pacific Railroad 
Company, and said company then notified appellee that. 
something must be done, or it would be necessary for it 
to, and that it would, pay over the wages then due him into 
court. In order to protect his right to the said wages, 
which were absolutely exempt to him, and to prevent a fur- 
ther multiplicity of suits and save himself from further 
trouble, annoyance and expense, appellee commenced this 
action in the district court of Sarpy county, where he re- 
sided, against the Union Pacific Railroad Company and 
the appellants, setting up the foregoing facts in his peti- 
tion and praying for the relief which was decreed to him 
as aforesaid. The company was duly served with a sum- 
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mons in Sarpy county and thereupon a summons was 
issued to the sheriff of Dodge county and was served on 
the appellants. The railroad company defaulted, and 
thus, on its part, confessed all of the allegations of the 
petition to be true. Appellants appeared specially and 
objected to the jurisdiction of the court for the reason that 
the railroad company was only 4 nominal party, was im- 
properly joined with them as a defendant in the suit, and 
that therefore the court obtained no jurisdiction over 
them. The same objection to the jurisdiction of the court 
was pleaded in their answers, and, while the court did not 
specifically rule thereon, still the objection was in effect 
overruled by retaining the action for trial, in trying the 
same and rendering its decree for the appellee herein. On 
the trial the appellee introduced his evidence, the Union 
Pacific Railroad Company by its default confessed the 
. allegations of the petition as to it to be true, and the court 
so found, while the appellants introduced no evidence to 
contradict the allegations of the petition or rebut the evi- 
dence introduced by the appellee. Therefore the sole ques- 
tion for our consideration is one of jurisdiction. 

It must be conceded that the decree, so far as the rail- 
road company is concerned, is a proper one, and if the 
court had jurisdiction of the persons of the appellants, 
then the judgment is just and equitable as to them and 
must be affirmed. The facts pleaded and proved by the 
appellee surely call for the interposition of a court of 
equity, and demand the relief prayed for. It can not be 
successfully asserted that the appellee had an adequate 
remedy at law in this case. The court found that his 
wages, sought to be subjected by the proceedings com- 
‘plained of to the payment of the judgment, were absolutely 
exempt to him by law. - The appellants knew this as well 
as he did, and yet, by a series of garnishment proceedings, 
amounting to a persecution in this case, they sought to 
compel him to pay the judgment out of such exempt money, 
or expend it all in protecting his legal right thereto. Not 
only this, but they evidently sought to annoy and harass 
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his employer until he must pay, or perhaps lose his em- 
ployment. Again, it may be fairly assumed that by suing 
out a number of writs of garnishment appellee would at 
some time be unable to protect his rights, or the company 
would inadvertently default, and an order would there- 
upon be obtained which would result in compelling it to 
pay the money into court, leaving it still liable to pay 
the wages to appellee, or perhaps altogether deprive him 
thereof. Against such iniquitous proceedings there is no 
adequate remedy at law, and such practices should receive 
our severest condemnation. When the property of a 
debtor is exempt he is entitled to the possession of it, and 
should be protected in this possession in the most expedi- 
ent manner. Cunningham v. Conway, 25 Neb. 615, 617; 
Johnson v. Hahn, 4 Neb. 189, 149. Appellee was entitled 
to the decree to save him from being harassed by a multi- 
plicity of suits. Johnson v. Hahn, supra; Uhl v. May, 5 
Neb. 157, 161; Normand v. Otoe County, 8 Neb. 18, 21; 
Touzalin v. City of Omaha, 25 Neb. 817, 824; Schock v. 
Falls City, 31 Neb. 599, 605; Morris v. Merrell, 44 Neb. 
423, 430. 

This brings us to the consideration of the question of 
jurisdiction. Section 65 of our Code of Civil Procedure 
provides that “Where the action is rightly brought in any 
county, according to the provisions of title four, a sum- 
mons shall be issued to any other county, against any one 
or more of the defendants, at plaintiff’s request.” ° Title 
IV (secs. 51-610), after designating the actions which 
must be brought in a certain specified county, provides 
that every other action must be brought in the county in 
which the defendant, or some one of the defendants, re- 
sides, or may be summoned; and it is further provided in 
said title that a railroad company may be served with sum- 
mons in any county into or through which its line of road 
passes. It follows that the Union Pacific Railroad Com- 
pany was properly sued and served with summons in 
Sarpy county, and if it was properly made a defendant 
in the action, the issuance of a summons to the sheriff of 
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Dodge county, and its service therein on appellants, gave 

_the court full and complete jurisdiction over them. If, on 
the other hand, the railroad was not a necessary, or at 
least a proper, party, there was what would amount to a 
collusive joinder, and the court was without jurisdiction of 
the appellants. It is well established that the defendant, 
who may be sued in the county where the action is brought, 
must be a necessary, and not a sham defendant, joined 
solely for the purpose of bringing in the defendants served 
in another county. Dunn v. Haines, 17 Neb. 560; Cobbey 
v. Wright, 23 Neb. 250, 29 Neb. 277; Hanna v. Emerson, 45 
Neb. 708, 710; Miller v. Meeker, 54 Neb. 452, 454; Stewart 
v, Rosengren, 66 Neb. 445. 

The true test, however, for determining whether or not 
the venue is proper so that summons may issue to another 
county is whether the defendant served in the county where 
the suit is brought is a bona-fide defendant to that action— 
whether his interest in the result of the action is in any 
manner adverse to that of the plaintiff with respect to the 
cause of action against the other defendant, and in equity 
actions may be added the inquiry as to whether or not 
puaintiff can obtain full, suitable and satisfactory relief 
without joining such party, and binding him by the terms 
of the judgment or decree. 

Equitable doctrines with respect to parties and judg- 
ments are wholly unlike those which prevail at common 
law—different in their fundamental conceptions, in their 
practical operation, in their adaptability to circumstances 
and in their results upon the rights and duties of litigants. 
The governing motive of equity in the administration of its 
remedial system is to grant full relief, and to adjust in the 
one suit the rights and duties of all the parties which 
really grow out of, or are connected with, the subject- 
matter of that suit. The primary object is that all persons 
sufficiently interested may be before the court, so that the 
relief may be properly adjusted among those entitled, the 
liabilities properly apportioned, and the incidental or con- 
sequential claims or interests of all may be fixed and all 


VOL. 68] JANUARY TERM, 1903. 97 


Selver v. Union P. R. Co. 


may be bound in respect thereto by the single decree. 
Pomeroy, Equity Jurisprudence, sec. 114. 

Speaking of the question of parties in actions to prevent 
a multiplicity of suits, Pomeroy says: “Under the great- 
est diversity of circumstances, and the greatest variety of 
claims arising from unauthorized public acts, private tor- 
tious acts, invasion of property rights, violation of con- 
tract obligations, and nothwithstanding the positive de- 
nials by some American courts, the weight of authority 
is simply overwhelming that the jurisdiction may and 
should be exercised, either on behalf of a numerous body 
of separate claimants against a single party, or on behalf 
of a single party against such a numerous body, although 
there is no ‘common title,’ nor ‘community of right’ or of 
‘interest in the subject-matter,’ among these individuals, 
but where there is and because there is merely a commu- 
nity of interest among them in the questions of law and 
fact involved in the general controversy, or in the kind 
and form of relief demanded and obtained by or against 
each individual member of the numerous body.” Further 
speaking of the objection raised to this doctrine, Pomeroy 
says: “The sole and sufficient answer to the objection is 
found in the actual facts. The jurisdiction has been exer- 
cised in a great variety of cases where the individual claim- 
ants were completely separate and distinct, and the only 
community of interest among them was in the question at 
issue, and perhaps in the kind of relief, and the single de- 
cree has without any difficulty settled the entire contro- 
versy and determined the separate rights and obligations 
of each individual claimant. The same principle therefore 
embraces both the technical ‘bills of peace,’ in which there 
is confessedly a common right or title, or community of 
interest in the subject-matter, and also those analogous 
cases over which the jurisdiction has been extended, in 
which there is no such common right or title or community 
of interest in the subject-matter, but only a community of 
interest in the question involved and the kind of relief ob- 
tained.” Pomeroy, Equity Jurisprudence, sec. 269. 

11 
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It can not be said that the railroad company and appel- 
lants were not mutually interested in the questions in- 
volved in this case, and in the effect of the relief granted 
by the decree. Again, garnishment proceedings had been 
already commenced for the third time, notice had been 
served on the railroad company requiring it to answer and 
pay the money into court; therefore a decree against the 
appellants alone would not have been binding on the com- 
pany; it could, still answer and pay over the money into 
court to the irreparable injury of the appellee. In any 
event, it was holding back the money due to him, and it 
was necessary to make the company a party and by the 
decree release the fund and require it to be paid to the 
owner thereof. It would thus appear that the railroad 
company was a proper party, and it may be further stated 
that it was a necessary party in order to enable appellee 
to obtain suitable and complete relief in the case at bar. 
A decree restraining the appellants from prosecuting fur- 
ther proceedings to subject appellee’s exempt wages to 
the payment of their claim would not have been effective, 
for the reason that a transfer of their claim to another 
would have enabled such other person to still proceed with 
further illegal attempts to obtain the money. Again, al- 
though enjoined from prosecuting further in the courts 
of this state, they might transfer their claim to Iowa, 
where the Union Pacific Railroad Company has a part of 
its line and maintains some of its offices. The exemption 
laws of this state have no extra-territorial force, and it has 
been the universal policy of the courts of lowa to disregard 
the exemption laws of other states. So that without a 
decree enjoining the Union Pacific Railroad Company from 
paying over the money in satisfaction of the appellants’ 
claim, it would be required to answer proceedings insti- 
tuted in Iowa and pay the money into court there; thus 
depriving the appellee of the wages which are absolutely - 
exempt to him by the laws of this state. Notwithstanding 
we have a law prohibiting such transactions, yet it has in 
many cases failed to prevent parties from unlawfully col- 
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lecting their claims in ‘that manner. A decree, however, 
against the railroad company, enjoining it from paying the 
money into any court, or upon any proceedings, wherever 
instituted, could be pleaded in bar to such proceedings 
with binding effect. 

So we are constrained to hold that the Union Pacific 
Railroad Company was not only a proper but a necessary 
party in the suit; that the action having been properly 
commenced against it in Sarpy county, and it having been 
served with summons therein, th issuance of summons 
to the sheriff of Dodge county and the proper service 
thereof on the appellants gave the court full and complete 
jurisdiction to hear and determine the questions involved 
in the action and render a suitable and proper decree 
therein. : : 

We further hold that according to the facts disclosed by. 
the record, the decree of the district court.was right, and 
we recommend that it be affirmed. 


OLDHAM and PounpD, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Susan L. BRECK, APPELLANT, V. CHARLES MEFKER ET Al.,, 
_ APPELLEES. 


G 


Frvep Marca 4, 1908. No. 12,734. 


1. Principal and Agent: Susstitute. If a principal constitutes an 
agent to do a business which obviously and from its very nature 
can not be done by the agent otherwise than through a substi- 
tute, or if there exists in relation to the business°a known es- 
tablished usage of substitution, in either case the principal would 
be held to have expected and authorized such substitution. 


2. Evidence: Jupemenr. Evidence examined, and held sufficient to 
sust:in the judgment of the district court. 
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Appnat from the district court for Chase county : GEORGE 
W. Norris, District JUDGE. Affirmed. 


'S. S. Bishop, Claude C. Flansburg and Rithard O. Will- 
tams, for appellant. , 


Charles W. Meeker and Jefferson H. Broady, contra. 


OLDHAM, ©, 


This was a suit to foreclose a real estate mortgage on 
160 acres of land situated in Chase county, Nebraska. The 
mortgage was given to secure a note for $300 from Charles 
Meeker, payable to the order of John L. Farwell, at Clare- 
mont National Bank, of Claremont, N. H., dated November 
27, 1886, and due January 1, 1892, bearing eight per cent. 
‘interest annually. The loan was negotiated through the 
agency of C. C: Burr, of Lincoln, Neb., and the money was 
remitted to Meeker by a draft from Mr. Burr. Before the 
loan matured, the mortgaged premises were conveyed to 
defendant Mary E. Meeker. Defendant filed a separate 
answer to plaintiff’s petition, admitting the execution and 
delivery of the note and mortgage, and alleging that for 
the purpose of clearing her title to the premises she had . 
fully paid the entire mortgage indebtedness on June 5, 
1894. Plaintiff replied to this answer with a general de- 
nial, and on issues thus joined a trial was had to the court, 
and judgment was rendered in favor of defendant Mary E. 
Meeker, and plaintiff brings the cause to this court by 
appeal. 

The question which we are asked to determine is as to 
whether the evidence is sufficient to sustain the judgment 
of the lower court. Certain facts in-the record are undis- 
puted. These are that the loan was negotiated through 
©. C. Burr, at Lincoln; that the mortgage and note were 
delivered to him, and the money received on his draft; that 
each interest coupon, except the last, was paid to Burr and 
remitted by Burr to Farwell. It is also undisputed that 
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on June 5, 1894, the remainder of the note and interest was 
paid to the sheriff of Chase county on an order which he 
had received from Burr for such amount. It is undisputed 
that Farwell indorsed the note before maturity to Susan 
A. Judkins, and that she indorsed the same, long after 
maturity and after it had been paid, to the plaintiff in this 
cause of action. 

The question of the sufficiency of testimony, similar to 
that in the case at bar, to establish an ostensible agency in 
C. C. Burr for the collection of notes and coupons fur John 
L. Farwell, the Sullivan Savings Institution, and others, 
having transactions with him similar in nature and extent, 
has been frequently reviewed by this court, and held suffi- 
cient to sustain a judgment based on a finding of such 
agency. Harrison Nat. Bank of Cadiz v. Austin, 65 Neb. 
632. 

In fact, the learned counsel for appellant frankly con- 
cedes that if the note had been retained by Farwell, he 
would in deference to the previous rulings of this court 
on the question of Burr’s agency of Farwell, admit that 
the judgment of the trial court should be affirmed. But 
he contends that there is no testimony in the record tend- 
ing to show that Burr was the agent of either Mrs. Judkins 
or the plaintiff in this cause of action ; here neither of these 
in any event should be bound by Burr's agency of Farwell. 

The testimony with reference to Mrs. Judkins tends to 
show that she kept the note in controversy and other valu- 
able papers in a trunk in the vault of the Claremont Na- 
tional Bank, of which Farwell was president, and that she 
gave Mr. Farwell a duplicate key to this trunk, so that he 
could procure papers when called for payment. The evi- 
dence shows that the mortgage in suit remained in this 
trunk from 1887 until 1897, when Mrs. Judkins assigned 
the note, without recourse, to Mrs. Beck, who is the plain- 
tiff in this cause of action and a sister of John L. Farwell. 

Mrs. Judkins says in her deposition: “I purchased a 
number of western loans from John L. Farwell and he 
acted as my agent in collecting the same, and he agreed to 
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pay me my interest every January 1.” We think this tes- 
timony tends to show that Mr. Farwell was the agent of 
Mrs. Judkins fully and generally authorized to do what- 
ever prudence and diligence might seem to require in 
the collection of principal and interest on her western 
loans, and if it was, as he undoubtedly deemed it to be, ex- 
pedient to prosecute the collection of this note and in- 
terest through the agency of Mr. Burr, the authority to col- 
lect and receipt for the payment of the debt and interest 
was imputed to Burr through the agency of Farwell. 

The rule is laid down in 1 Parsons, Contracts (9th 
ed.), ch. 3, sec. 18, p. 84: “If a principal constitutes an 
agent to do a business which obviously and from its very 
nature can not. be done by the agent otherwise than threugh 
a substitute, or if there exists in relation to that business a 
known and established usage of substitution, in either case 
the principal would be held to have expected and have 
authorized such substitution.” From this view of the 
case, we think there is competent evidence to sustain the 
judgment of the trial court as to Burr’s authority to act 
in the matter for Mrs. Judkins; and if Burr was authorized 
to bind her by his receipt for the payment of the debt, it 
follows that the plaintiff in this cause of action, who did 
not purchase the note until long after its maturity and 
payment, took it subject to the defense of payment which, 
existed against her indorser. 

It is finally contended that the evidence fails to show 
that the payment of the debt was actually made in money 
to Burr. The testimony with reference to the payment is 
substantially as follows: Mr. Burr had been foreclosing 
numerous tnortgages in Chase county, and had become in- 
debted to the sheriff of that county for a sum of money 
either a little more or a little less than the amount due on 
the Meeker loan. The Meekers notified Burr that they 
were ready to pay the loan. He thereupon gave an order to 
the sheriff of Chase county on Meeker for the amount due 
on Meeker’s loan. When the sheriff presented the order 
to Meeker it was paid to him, $100 in cash, and the re- 
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mainder by check which was paid on presentation to the 
bank. As soon as Burr received his deeds, he conveyed 
the lands to Farwell and the Sullivan Savings Institution 
as security for this loan, and credited Farwell with the 
amount of the loan on his books. Plaintiff’s evidence 
shows that Farwell subsequently came with Burr to Chase 
county and was informed by Meeker of the fact of this 
payment, in the presence of Mr. Burr, and that he stated 
that as soon as he returned east he would forward the 
papers to Mr. Burr to be delivered to the Meekers. We 
think this evidénce shows that the payment was made in 
money, and does not place this case within the rule an- 
nounced in Gilbert v. Garber, 62 Neb. 464. 

Tt is therefore recommended that the judgment of the 
district court be affirmed. 


BARNES and PounD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Sauina F. BROwN, APPELLEE, V. SAMUEL CAMPBELL ET AL., 
APPELLANTS. , 


Fitep Marcu 4, 1908. No. 12,698. 


1, Head of Family: Homesteap: Fravuputent ALIENATION, The head 
of a family has a homestead right of the value of $2,000 in 160 
acres of land, owned and occupied by him as a homestead, 
which is not the subject of a fraudulent alienation. 


2. Conveyance: CANCELATION: Error. It is error for a trial court 
to cancel a conveyance of such homestead right as having been 
made in fraud of creditors. 

3. Homestead Limits: Surrius. If, above any valid incumbrances 
thereon, there be a surplus in excess of ‘the sum of $2,000 within 
the homestead limits, a conveyance of such surplus can be set 
aside when made in fraud of creditors. 
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AppRAL from the district court for Pawnee county: 
JOHN STULL, District JupGn. Reversed. 


- 


John OC. Watson, John V. Morgan and Robert Ryan, for 
appellants. 


Henry Matters and Francis Martin, contra. 


OLDHAM, C. 


This was a suit in the nature of a creditors’ bill insti- 
tuted by the plaintiff in the court below for the purpose of 
canceling a conveyance of 160 acres of land situated in 
Pawnee county, Nebraska, made by the defendants Samuel 
Campbell and wife to their son, Walter Campbell, on Jan- 
uary 8, 1900. The petition is in the ordinary form of a 
creditors’ action, alleging that plaintiff had recovered a 
judgment in the county court of Pawnee county for $886.97 
and costs on October 2, 1900; that a transcript of the 
judgment was filed in the office of the clerk of the district 
court of said county, and that an execution was issued 
thereon October 17, 1900, and returned nulla bona. The 
petition then alleges that the conveyance was made by the 
defendants Samuel Campbell and wife to their son, de- 
fendant Walter Campbell, without consideration, and for 
the purpose of hindering, delaying and defrauding the 
plaintiff and other creditors of Samuel Campbell. 

Defendants Samuel Campbell and wife answered this 
petition separately, admitting the execution and delivery 
of the conveyance, but denying that it was made with - 
fraudulent intent, and alleging that the premises coriveyed 
were the homestead of these defendants. 

Defendant Walter Campbell also answered separately, 
alleging that the conveyance was nade in good faith for a 
valuable consideration, and that at the time of the con- 
veyance the premises were occupied by his father and 
mother, who were husband and wife, as their family home- 
stead. 
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Plaintiff replied to this answer with a general denial. 
On issues thus joined, the trial court found for plaintiff, 
and declared the conveyance to have been made without 
consideration, and for the purpose of hindering and de- 
frauding creditors, and entered a decree canceling the | 
deed, and defendants bring the cause to this court by 
appeal. 

After a review of the testimony contained in the bill of 
exceptions, we have no criticism to offer on the finding of © 
the fact by the trial court that the conveyance was made 
without consideration, and probably with the intent on 
the part of the grantor to hinder and delay his creditors. 
But the evidence shows without dispute that the grantor 
in the deed had occupied these premises for twenty-five 
years as his homestead; that he was the head of a family, 
consisting of a wife and some minor children, at the time 
the conveyance was made. It is admitted in the record 
that there was a valid mortgage of $3,000 on this land at 
the time of the conveyance to defendant Walter Campbell. 
Plaintiff’s testimony tended to show that the premises were 
worth from. $5,000 to $6,000 at the time of this conveyance, 
while the testimony of the defendant tended to show that 
the premises were not worth to exceed $5,000 at.the time 
the deed alleged against in plaintiff’s petition was made. 

It is too well established to require any citation of au- 
thorities to say that it appears from the undisputed facts 
in this case that a homestead interest of the value of 
$2,000 in the lands in dispute existed in Samuel Campbell 
and wife at the time the premises were conveyed to Walter 
Campbell, which was not the subject of fraudulent aliena- 
tion. It is also clear that the deed alleged against conveyed 
all the interest that Samuel Campbell and his wife could 
convey in these premises to the grantee therein named, or, 
in other words, that the deed in issue, as between the 
parties, conveyed the homestead right in these lands to 
Walter Campbell, and that the conveyance could only be 
held fraudulent as to creditors in so far as it attempted 
to convey a surplus of the homestead which would, if still 
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remaining in the hands of the grantor, be subject to sale 
on execution. Whether or not an interest of the value of. 
more than $2,000 over and above the mortgage exists in the 
lands in dispute is a matter left in some doubt by the testi- 
mony. 

Provision is made in sections 5, 6, 7, 8, 9, 10, 11, 12, and 
18, chapter 36, Compiled Statutes (Annotated Statutes, 
secs. 6204-6212), for ascertaining the surplus, if any, of 
the value in lands within the limits of a homestead. Tf 
we treat the petition, answers, reply and evidence offered 
in this case as a substantial compliance with the prelimi- 
nary steps necessary to procure the appointment of ap- 
praisers to ascertain the surplus in the homestead linits, 
it would still be necessary, before determining as a matter 
of fact that there was a surplus, to wait for the coming in 
of the report of the appraisers so provided. We are in- 
clined to think that the court, being possessed of the cause 
to do full equity between the parties, may with propriety, 
in view of the issues arising on the testimony, determine 
that there is a sufficient showing of a surplus to warrant 
it in the appointment of appraisers to ascertain that fact 
in the manner above pointed out. 

It is therefore recommended that the decree of the court © 
below be reversed and the cause remanded, and the trial 
court be directed to appoint the appraisers as provided by 
statute, and have the value of the real estate in contro- 
versy determined, and, if it appear by said proceedings 
that the value of said premises exceed the amount of 
$2,000 and the amount of the mortgage thereon, then, if 
the land can be divided without material injury, the court. 
shall direct the said appraisers to set off to the grantee in 
the deed so much of the land, including.the residence 
thereon, as will amount in value to the sum of $2,000 over 
and above the amount of the said mortgage thereon, and 
the residue be sold and the proceeds be applied in satisfac- 

‘tion of plaintiff’s judgment. In case the value of said 
land, when determined as aforesaid, shall not exceed the 
exemptions and the amount of the mortgage as aforesaid, 
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then the court is directed to enter a decree in favor of the 
defendant. 


Barnes and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing — 
opinion, the judgment of the district court is reversed and 
the ‘cause remanded, and the trial court is directed to ap- 
point the appraisers as provided by statute, and have the 
value of the real estate in controversy determined, and, if 
it appear by said proceedings that the value of said 
premises exceed the amount of $2,000 and the amount of 
the mortgage thereon, then, if the land can be divided 
without material injury, the court shall direct the said 
appraisers to set off to the grantee in the deed so much of 
the land, including the residence thereon, as will amount 
in value to the sum of $2,000 over and above the amount 
of the said mortgage thereon, and the residue shall be sold 
and the proceeds be applied in satisfaction of plaintiff's 
judgment. In case the value of said land, when determined 
as aforesaid, shall not exceed the exemptions and the 
amount of the mortgage as aforesaid, then the court is di- 
rected to enter a decree in favor of the defendant. 


REVERSED AND REMANDED. 


. 
° 


RitEy E. HASKELL, APPELLEE, V. HENry B. READ EF AL., 
APPELLANTS. * 


Fitep Marcr 4, 1903. No, 12,430. 


1. Written Contract: Exrrixnsic Evipexce. Where a written con- 
tract requires extrinsic evidence to explain its terms, the inter- 
pretation to be given in view of such evidence is a question of 
fact. 


2. Bight to Vote Pledged Shares of Stock. As a general rule, the 


* Motions ‘for rehearing denied. See opinion, page 115, post. 
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right to vote pledged shares of stock remains in the pledgor 
until foreclosure. 


. Corporation: REGISTERED STOCKHOLDERS: ELECTION: Books oF 
Corporation. ~ The officers of the corporation, in conducting an 
election, will not look behind the books of the corporation which 
show who are registered as stockholders; but a court of equity - 
may do so, and may enjoin a pledgee from voting the shares 
pledged in prejudice of the rights of the pledgor. 


ao 


4, Excessive Issue of Stock: No ConSIDERATION: INJUNCTION: CAN- 
cCELA'TIon. A stockholder may maintain a suit to enjoin the 
holder of shares issued in excess of the amount authorized by the 
articles of incorporation, and without consideration, from voting 
such shares in prejudice of his rights, and to procure cancelation 
thereof. 


. Estoppel. Whatever might be the rule as to a bona fide purchaser 
of or subscriber for such an overissue of shares, one who pro- 
cures the overissue without consideration, by false representa- 
tions, will not be heard to assert that a stockholder who voted 
therefor, relying on such representations, is estopped to question 
the validity of the shares. 


a 


. Private Corporation: STocKHOLDER: OrTicers: VaLipiry or ELEc- 
TION: Equrry. It seems that in this state a stockholder may 
maintain a suit in equity to try the validity of an election of 
officers and directors of a private corporation, and determine 
whether persons claiming to be such are entitled to act in that 
capacity. 


[~r) 


1, Validity of Election: Jurispicrion or Court. In any event the 
court may inquire into the validity of the-election and pass 
upon the title to corporate officers when necessary to do com- 
plete justice in a suit of which it has jurisdiction on other 
grounds. ; 


Magority oF SHarEs. Where a corporation has a fixed 
capital stock, divided into a definite number of shares, a majority 
of all the shares is necessary to a valid election in the absence 
of some rule to the contrary. 


ad 


Voting Shares. It is not necessary that a stockholder shall have 
paid for his stock in full to pasble him to vote all his shares at 
an election. 


© 


APPEAL from the district court for McPherson county: 
Hanson M. Grimes, District Jupen. Modified. 


John H. Bower, N. P. McDonald and Edwin E. Squires, 
for appellants. 
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PounD, C. 


Haskell, the plaintiff, had a ranch in McPherson county, 
and certain horses, cattle and farming implements thereon. 
Read, one of the defendants, had a-certain amount of 
capital which he desired to make use of in the business 
of conducting a ranch. Accordingly, they entered into a 
written contract for the purpose of forming a corpora- 
tion, in which they agreed to incorporate with a capital 
stock of $32,000, divided into 320 shares of $100 each, of 
which each of the parties was to subscribe for onehalf. 
They further agreed that the plaintiff should pay for his 
stock by conveying his ranch property, horses, cattle and 
farming implements to the corporation while the defend- 
ant Read should pay for the stock by him subscribed for 
in cattle. Pursuant to this contract a corporation was 
formed, and the plaintiff and the defendant Read each 
subscribed for $16,000 of the capital stock. The latter 
became president, secretary and treasurer, while the 
plaintiff was vice-president, and manager of the ranch. 
After the company was incorporated, Read advanced some 
$700 to the plaintiff, secured by mortgages, under an 
' agreement whereby the plaintiff was to “redeem” with 
shares of stock when issued. Afterwards two shares of 
stock which had been issued to plaintiff were transferred 
by him to Read in lieu of the mortgage. When Read 
turned over the cattle to the corporation in payment of 
his stock subscription, as provided for in the contract, he 
claimed to have turned over and delivered more cattle 
than were necessary for that purpose, and, in the belief 
and under the representation that he had done so, the 
plaintiff agreed and consented that additional stock in 
the amount of $2,000 should be issued in payment there- 
for. This was done and the shares were duly registered 
in the name of Read on the books of the corporation. 
Afterwards a dispute arose with reference to this claim 
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that additional cattle had been turned over, and in con- 
sequence of difficulties between the parties, this suit was 
brought against Read and the corporation to enjoin the 
former from voting the two shares of stock transferred 
to him under the agreement with reference to security 
and the twenty shares issned in payment for the alleged 
additional cattle, and to procure the cancelation of said 
twenty shares. The plaintiff averred that the annual 
election of the corporation was approaching and that Read 
was threatening and about to exclude him from all share 
or participation in the corporate business, by voting said 
twenty-two shares at such election, and was about to fill 
all the offives with persons in his interest, contrary to the 
agreemeut of the parties that each should have an equal 
voice and share in the business and affairs of the company. 
He claimed further that he had turned over his ranch and 
other property to the corporation, relying upon such agree- 
ment, and that to deprive him of his effice of manager of 
the ranch and deny him any share in the management of 
the business, would work him a great and irreparable 
injury. The court granted a temporary injunction, and 
upon final hearing found for the plaintiff upon all the 
issues, made such injunction permanent, and canceled 
said twenty shares. Before trial, but after the temporary 
injunction had issued, the annual election of the corpora- 
tion came on, and upon the production of the order of 
injunction, the defendant Read, as president of the com- 
pany, declared the meeting adjourned until the right to 
vote the shares of stock in dispute could be determined. 
The plaintiff, however, and one of his attorneys, to whom 
he had assigned ten shares of his stock, proceeded to hold 
an election at which they filled the several offices of the 
company. The validity of this election and the right of 
the persons chosen to hold office thereunder is challenged 
by Read in a cross-petition, and a decree adjudging the 
election invalid is prayed for. Upon this point also the 
trial court found adversely to said defendant, and upheld 
the election. - 
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The findings of fact made by the trial court, both as to 
the two shares of stock and the twenty shares taken in 
payment for cattle, are complained of. On each point 
the evidence is conflicting, and, while there are many 
circumstances of more or less weight which tend to con- 
firm the contentions of appellant, we think there is suffi- 
cient to sustain the findings. The force and weight to be 
given to the circumstances, as against the testimony of 
the parties, must be left largely to the trial court; and so 
long as there is sufficient testimony in support of plain- 
tiff’s contentions upon each question, and the findings are 
not clearly wrong, they should not be disturbed. A more 
serious question arises upon the written agreement 
wherein it is provided that the plaintiff is to “redeem” the 
mortgages by shares of stock when issued. It is contended 
on behalf of appellant that this agreement bound Haskell 
to turn over the shares of stock in payment of the debt 
secured by the mortgages, while the plaintiff claims that 
there was to be a mere substitution. The construction of 
a written instrument ordinarily is a question of law. But 
where a written contract requires extrinsic evidence to 
explain its terms, the interpretation to be given in view 
of such evidence is a question of fact. Coquillard v. 
Hovey, 23 Neb. 622, 8 Am. St. Rep. 184; Rosenthal v. 
Ogden, 50 Neb. 218; Meyer v. Shamp, 51 Neb. 424. 
The meaning of the word “redeem” in this agreement, is 
by no means clear from the face of the instrument, and in 
order to determine whether the debt was to be paid by 
transfer of the shares of stock or there was to be a mere 
substitution of the shares for the mortgages, it. becomes 
necessary to inquire into all the circumstances surround- 
ing the transaction. Hence the interpretation to be given 
to that provision becomes a question of fact, and the find- 
ing of the court, having sufficient support in the evidence, 
is to be accepted on appeal. 

Assuming, therefore, that the two shares of stock were 
merely pledged, and were held by Read as pledgee and 
not as owner, the question arises, who was entitled to vote 
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such shares in the election of officers and directors? This 
question is settled in many states by statute. In this 
state, however, we have no statute, and are left for guid- 
ance to the general principles of the law of corporations. 
Asa rule, the right to vote pledged shares of stock is held 
_to remain in the pledgor until foreclosure. Jones, Pledges, 
sec. 442; 1 Thompson, Corporations, secs. 732, 733, 735. 
Undoubtedly, where the pledgee is registered as owner of 
the shares on the books of the company, its officers, in 
conducting an election, will not look behind the books to 
ascertain who are the real owners of the shares. But a 
court of equity may do so, and may enjoin a pledgee from 
voting the shares pledged in prejudice of the rights of the 
pledgor. State ». Smith, 15 Ore. 98, 14 Pac. 814, 15 Pac. 
137, 386; Brewster v. Hartley, 37 Cal. 15, 99 Am. Dec. 
237; Vowell v. Thompson, 3 Cranch (U.S. C. C.) 428, 
Fed. Cas. No. 17,023; McHenry v. Jewett, 26 Hun (N. Y.) 
453. : 

With respect to the twenty shares issued for the alleged 
additional cattle turned over by Read, we think the decree 
is right. The court has found that no such cattle were in 
fact turned over, and that the shares were issued without 
consideration, and upon a misrepresentation as to the 
number of cattle contributed. The full amount of the 
capital stock provided for in the articles of incorporation 
had been subscribed for already, and it is apparent that 
it was not intended that twenty of the shares subscribed 
by Haskell were to be issued to Read, but that there were 
to be twenty shares in addition to the 320 fixed by the 
articles of incorporation. We are unable to see how these 
twenty shares can be viewed in any other light than as an 
overissue procured without consideration and upon false 
representations. A stockholder may maintain a suit to 
enjoin the holder of shares issued in excess of the amount 
authorized by the articles of incorporation, and without 
consideration, from voting such shares in prejudice of his 
rights, and to procure cancelation thereof. 2 Thompson, 
Corporations, sec. 1497; 2 Morawetz, Private Corpora- 
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tions, sec. 762. We do not think any question of estoppel 
arises in this case, for the reason that Read, under the 
findings of the court, is in no sense a bona-fide holder. If 
the shares had been subscribed for or purchased in good 
faith, without any knowledge of the circumstances by 
reason of which they must be considered a fraudulent over- 
issue, a serious question might arise by reason of the fact 
that Haskell participated in the issue. 2 Morawetz, Pri- 
vate Corporations, secs. 763, 765. But whatever might be 
the rule as to a bona-fide purchaser’ of or subscriber for 
such an overissue of shares, one who procures the over- 
issue without consideration, by false representations, 
clearly has no standing to assert that a stockholder who 
voted therefor, relying on such representations, is estopped 
to question the validity of the shares. He can not take 
advantage of his own false representations, nor claim that 
acts of others based thereon and done in reliance upon — 
their truth, put him in a better position. 

We think, however, the court erred with respect to the 
validity of the election held by Haskell and his attorney ; 
and in our opinion the decree should be modified so as to 
grant the appellant relief against such election, as prayed 
in his cross-petition. It is held generally that a court of 
equity is without jurisdiction to pass upon the validity of 
an election of officers and directors of a private corpora- 
‘tion, or determine whether persons claiming to be such 
are entitled to act in that capacity. Kearney v. Andrews, 
10 N. J. Eq. 70; Owen v. Whitaker, 20 N. J. Eig. 122; 
Hullman v. Honcomp, 5 Ohio St. 237; Hartt v. Harvey, 
32 Barb. (N. Y.) 55. But in this state, suits in equity 
‘ geem to be maintainable for such purposes. Humboldt 
Driving Park Ass’n v. Stevens, 34 Neb. 528, 33 Am. St. | 
Rep. 654; Reynolds v. Bridenthal, 57 Neb. 280. In any 
event, the court may inquire into the validity of the elec- 
tion and pass upon the title to corporate offices, when nec- 
essary to do complete justice in a suit of which it has 
jurisdiction on other grounds. Mechanics’ Nat. Bank of 
Newark v. H. C. Burnet Mfg. Co., 32 N. J. Eq. 236; Hlliott 

12 . 
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v. Sibley, 101 Ala., 344, 18 So. 500; Pond v. Vermont V. R. 
Co., Fed. Cas. No. 11,364. The case at bar seems to come 
within the latter rule. The court had obtained jurisdic- 
tion of the controversy between these parties for other 
purposes, and, having done so, was under a duty of render- 
ing such a decree as would dispose of the whole contro- 
versy and completely- adjudicate the points in dispute. 
Morrissey v. Broomal, 37 Neb. 766; Tulleys v. Keller, 45 
Neb. 220. It would be inequitable and could result only 
in a multiplicity of suits to require appellant to test the 
validity of the election in some other manner and in some 
other proceeding. The election was invalid. Where a cor- 
poration has a fixed capital stock, divided into a definite 
number of shares, a majority of all the shares is necessary 
to a valid election, in the absence of some rule to the con- 
trary. This is elementary. 8 Thompson, Corporations, 
sec. 8868; 1 Thompson, Corporations, sec. 726. We are 
unable to perceive any ground upon which the plaintiff 
and his attorney could pretend to have held or represented 
more than 160 out of the 320 shares of the corporation. 
This is the utmost to which, on any ground, they were 
entitled. The articles of incorporation provide for an 
election by the stockholders, and, in the absence of some 
vule or provision for an election by a majority of those 
present at the meeting, a majority of all the shares was 
clearly required. It can make no difference Whether the 
remaining 160 shares were fully paid for or not. It is not 
necessary that a stockholder shall have paid for his stock 
in full to enable him to vote the full number of shares at 
an election. Price v. Holcomb, 89 Ia. 123, 56 N. W. 
407; Savage v. Ball, 17 N. J. Eq. 142. The articles of in- 
corporation provided that ten per cent. should be paid 
down and the remainder upon call of the directors. There 
van be no question that both the plaintiff and Read had 
paid more than ten per cent. and, as far as any question 
of full payment for their respective shares is concerned, 
the plaintiff, under the evidence, is in no better position 
than his adversary. 
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We therefore recommend that the decree be modified by 
striking out the sixteenth finding of fact, to the effect that 
the election held by Haskell and Hoagland, his attorney, 
—to whom he had assigned a part.of his stock—was reg- 
ular and valid, substituting a finding that-such election 
- was invalid and of no force, and by adding to said decree 
un adjudication in accordance with such substituted find- 
ing, and that, so modified, the decree be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be modified by striking out the sixtecnth finding .of 
fact of the trial court, substituting therefor a finding to 
the effect that the pretended election held by the plaintiff 
and his attorney, Hoagland, was invalid and of no force, 
and adding to said judgement an adjudication in con- 
formity with such substituted finding, and that as so 
modified the judgment be , 


AFFIRMED, 


The following Opinion on motions for rehearing was file¢| 
October 7, 1903. Rehearing denied: 


1. Corporation: Stocknotpers: AcTs oF Muinoriry. Whether less 
than a majority of the shares of stock in a corporation having a 
fixed capital stock, divided into a definite number of shares, may 
hold a valid meeting and bind the corpora‘ion; in the absence 
of any rule upon the subject, left undecided. 


2. Minority of Shares: Srectan MEerinc: ELecrion oF OFFIcers. | 
Whatever may be the rule in case of stated meetings, or those 
regularly called or convened, a minority of the shares, after 
failure of the stated meeting for election of officers, can not call 
a new meeting on their own authority and hold a valid election. 


Powunp, C. 


Tt sometimes happens that a proposition, true enough in 
rex pect of the case in hand, is put in a general form which 


. 
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not only is broader than the decision to be rendered really 
requires, but is open to question in point of law. We 
think we fell into such an error in our former opinion in 
this cause. We stated, citing a well known text-writer, 
that “where a corporation has a fixed capital stock, divided 
into a definite number of shares, a majority of all the 
shares is necessary to a valid election, in the absence of 
some rule to the contrary.” Haskell v. Read, ante, p. 107. 
Upon further examination, we find that the authorities 
cited do not entirely sustain the conclusion of the learned 
author, and that the question is one upon which there is 
some conflict gf opinion. It is not essential to a disposi- - 
tion 6f the case at bar to pass upon that question, and we 
aré of opinion that it should be left open. 

The circumstances out of which the controversy as to 
the election arises are these: After the district court had 
issued a temporary injunction, restraining Read from vot- 
ing the twenty-two shares of stock in controversy, the an- 
nual meeting for election of officers came on. .Upon pro- 
duction of the order of injunction, it became substantially 
impossible to hold an election, as the shares which could 
be voted were evenly divided between the contending fac- 
tions, assuming that Haskell could vote the two shares he 
had pledged. Under these circumstances, al] the stock be- 
ing present, Read, as president, adjourned the meeting 
until the injunction proceedings could be determined. We 
are inclined to think that this was within his powers as 
presiding officer, in view of the impossibility of doing any 
business at the meeting. However this may be, the only 
proper course for those who objected was to appeal ‘from 
the ruling and put the matter to a vote. Procter Coal Co. 
v. Finley, 98 Ky. 405, 33 S. W. 188. It did not authorize 
the plaintiff and his faction, after lapse of some time, to 
convene what was in effect a new mecting and hold a 
valid election. Whatever may be the rule in case of stated 
meetings, or those regularly called or convened, a minority 
of the shares, after failure of the stated meeting for the 
election of officers, can not call a new meeting on their own 
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authority and hold a binding election. To permit this 
would be to concede to a minority of the shares the power 
to govern the corporation. This is not a case where a ma- 
jority withdraw from a meeting regularly convened and 
suffer the minority to conduct it. Right or wrong, the 
president had adjourned the meeting in the presence of all 
the stockholders, and no appeal had been taken from his 
ruling. The attempt of plaintiff, after some time spent 
in consultation, to hold the meeting with less than a ma- 
jority, was to all substantial purposes a new meeting. 

We therefore recommend that the motions for a rehear- 
ing be denied. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the motions for a rehearing be 
denied. 

REHBARING DENIED. 


Henry H. Genav vy. RayMonp J. Apport, EXECUTOR OF 
THE Last WILL AND TESTAMENT OF JOSEPH GENAU, 
DECFASED. 

Firep Marou 4, 1903. No. 12,574. 


1. Equitable Relief: Propars Court: Ruies or Pieaptna. Applica- 
tions for equitable relief on the probate side of the county court 
in matters within the exclusive jurisdiction of that court, are to 
be deemed suits in eq: ity, and are governed by the general 
rules of pleading applicable to such suits in the district court. 


PETITION: STRIKING FROM Fites. It is not proper practice 
to strike from the files a duly verified petition by an heir at law 
of the testator seeking equitable relief against an order admit- 

, ting a will to probate. Such a petition should be met by demurrer 
or answer, 


3. Petition: Oxper to Srrixe: Error. If the petition states a cause 
of action on its face, an order striking it from the files is not 
to be held error without prejudice because such petition is ob- 
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noxious to motion with respect to form, and the record in the 
probate proceedings discloses facets at variance with some of its 
allegations. . 


Error to the district court for Saline county: GEorGE 
W. Srusss, Disrricr Juper. Reversed. 


George H. Hastings, Henry W. Wilson and Elmer W, 
Broun, for plaintiffs in error. _ 


Ezra 8. Abbott and. Roy Abbott, contra. 
Pounn, C. 


Plaintiff in error filed in the county court a petition, 
duly verified, alleging that he was one of the heirs at law 
of Joseph Genau, deceased ; that an instrnment purporting 
to be the last will of said Joseph Genau had been admitted 
to probate in said court; that he had no actual knowledge 
that such will was to be offered for probate or probate pro- 
ceedings had on the day when the order of probate was 
made, and was informed by the sole beneficiary of the will, 
and led: to believe, that it would only be opened and read at 
that time; that he was not present when the subscribing 
witnesses were examined and the will prebated, and did not 
know of such action till afterward; that he was afforded 
no opportunity to make and file objections; and that be- 
fore the time for an appeal had elapsed, he was induced 
to abandon the matter and suffer the order to stand with- 
out appeal, by a contract of settlement entered into be- 
tween himself and the beneficiary of the will, which said 
beneficiary afterwards repudiated. He attaches as an 
exhibit certain objections to probate of the will, under 
oath, which set up, on their face, good and substantial 
grounds of contest, and makes them a part of his petition. 
He prays to have the order admitting the will to probate 
set aside, for a hearing upon his objections, and for gen- 
eral equitable relief. A motion was made to strike this 
petition from the files, which was granted, and the judg- 
ment of the district court affirming such action is assigned 
as error, 
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_We think the county court erred in its view as to the 
practice applicable to such a case. We know of no war- 
rant for trial of the sufficiency of a petition in an inde- 
pendent suit in equity upon affidavits as to the merits and 
the record in the. proceedings attacked by such petition on 
a motion to strike it from the files. Applications for 
equitable relief on the probate side of the county court 
in matters within the exclusive jurisdiction of that court, 
are to be deemed suits in equity. Wélliams v. Miles, 63 
Neb. 859. There is no express statutory provision for 
such suits. They are permissible because the county court 
is given full, complete and exclusive jurisdiction in pro- 
bate matters, and such jurisdiction would not be complete 
if the necessary equity powers did not exist somewhere. 
' The provisions of the Code as to pleading and practice be- 
fore justices of the, peace are obviously inapplicable. Ac- 
cordingly we think the general rules of pleading govern- 
ing suits in equity in the district court should he applied, 
and that section 901, Code of Civil Procedure, affords good 
ground for so holding. The petition should have been met 
by answer or demurrer. 

It is contended, however, that the motion to sek the 
petition from the files was intended as a demurrer, and 
that the error is without. prejudice. It is probably true 
that the petition is obnoxious to motion with respect to 
its form in some particulars, and the manner in which 
the allegations that plaintiff has a good defense to pro- 
ceedings for probate and substantial grounds for contest- 
ing the will are incorporated is not to be commended. It 
may he, moreover, that there are matters in the prayer 
which might be amended. But under the Code, all that 
is essential is a statement of facts showirg a cause of 
action and a prayer for genera] equitable velief.  Jerri- 
man v. Hyde, 9 Neb. 118; Pefley v. Jonson, 30 Neb. 
529; Skinner v. Skinner, 88 Neb. 756; Bull v. Beaumont, 
59 Neb. 631. Neither the fact that the petition may be 
informal or open to objection in respect of particular alle- 
gations, nor the fact that the record in the probate pro- 
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ceedings attacked may disclose facts at variance with some 
of its allegations, affords any ground of demurrer or war- 
rant for striking it from the files. The petition is the 
commencement of an independent suit in equity, directed 
against the probate proccedings, and the record in those 
proceedings is not before the court until some issue of fact 
or law is properly raised requiring an investigation 
thereof. 

We recommend that the judgment of the district court 
be reversed and the cause remanded. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded. 


REVERSED AND REMANDED. 


JOHN T. RITCHEY ET AL. V. JAMES E. SEnvey.* 
Fitep Marcu 4, 1903. No. 12,564. 


1. Answer: MISTAKE IN Name: Testimony. The testimony of an at- 
torney who prepared an answer is competent to show that by 
inadvertence and mistake he used the name of one party to the 
action while intending to name another party. 


2. Foreclosure: Dericrency: Creptror’s Biuu: Evipence., On the fore- 
closure of a mortgage a deficiency judgment was entered against 
R. and G., the mortgagors. The judgment creditor thereafter 
brought an action to subject a farm conveyed by R. to his son 
to the payment of this judgment. The conveyance was made 
some two years prior to the entry of the deficiency judgment. 
Prior to the foreclosure proceedings R. had conveyed to G. his 
interest in the mortgaged premises, and G. had assumed and 
agreed to pay the mortgage. R. testified that he had no knowledge 
of the foreclosure proceedings and offered to show that at the 
time he made the conveyance to his son he understood that G. was 
alone liable for the mortgage debt. Held, That R.’s understand- 
ing was immaterial and incompetent, but that it would be com- 


* Judgment vacated. See opinion, p. 127, post. 
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petent and material to show that a solvent and responsible 
party had assumed the mortgage debt on which the deficiency 
judgment was entered, as bearing on the question of the char- 
acter of the conveyance by R. to his son, and whether fraudu- 
lent or not, but that the offer did not go far enough, in not 
proposing to show that G. was solvent and able to meet any 
deficiency that might arise after exhausting the mortgage se 
curity. 


Error to the district court for Cass county: PAavuL JES- 
SEN, District JUDGE. . Reversed. 


Mathew Gering, for plaintiffs in error. 


Webster S. Morlan, Allen J. Beeson, Jesse L. Root and 
S. R Smith, contre. 


DUFFIB, C. 


- Some time in 1894 John T. Ritchey, one of the plaintiffs 
in error, and James H. Goodrich purchased 800 acres of 
land in Hayes county, Mebraska. James E. Seeley, the de- 
fendant in error, held a mortgage on. the land which 
Ritchey: and Goodrich discharged, giving their own note 
for $2,650 secured by mortgage in lieu thereof. I*oreclos- 
ure proceedings were instituted on this mortgage and a de- 
cree of foreclosure entered March 24, 1896. A deficiency 
judgment for $2,050 was ordered by the district court for 
Hayes county against Ritchey and Goodrich November 28, 
1897, but this was not entered of record by the clerk until 
April 16, 1900, when the same was ordered -journal- 
ized. A copy of the order directing the deficiency 
judgment was filed in the office of the clerk of the dis- 
trict court for Cass county, February 18, 1898, and 
a transcript of the judgment itself was filed in said county 
on August 2, 1900. Execution issued on this judg- 
ment September 14, 1900, and was returned wholly un- 
satisfied. For some years previous to these transactions 
John T. Ritchey was the owner of 240 acres of land in 
Cass county, which he conveyed to his son Edward on 
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March 15, 1897, for the consideration expressed in the 
deed, of $9,600, and this action was brought by the defend- 
ant in error to subject said land to the payment of his de- 
ficiency judgment. A decree was entered in favor of the 
plaintiff below, and the defendants have taken a writ of 
error to this court complaining that the decree is not 
supported by the evidence and that the court refused to 
receive and consider certain evidence which they claim 
was competent and material. It is first insisted that the 
district court for Hayes county had no jurisdiction to enter 
a deficiency judgment against the defendants, and the act 
of the legislature of 1897, repealing the statute then in 
force allowing a deficiency judgment to be entered’on the 
foreclosure of a mortgage, is referred to in support of 
plaintiffs’ contention. We have held in several cases that 
the repeal of the statute permitting the recovery of de 
ficiency judgments did not affect actions then pending. 
Thompson v. West, 59 Neb. 677, 49 L. R. A., 337; Hans- 
com v. Meyer, 61 Neb. 798; Patrick v. National Bank of 
Commerce, 63 Neb. 200. 

Some time in 1893 a farm of 120 acres in Cass county, 
known as the “Walters Farm,” was sold under a decree of 
foreclosure and bid in by John T. Ritchey, as is claimed, 
for his son, Edward Ritchey, one of the plaintiffs in error. 
The sheriff’s deed was made to Edward Ritchey, who took 
possession and occupied the land, either by himself or his 
tenants, for three or four years, and until a sale by him 
to one Henry Bornemeyer, made in 1897. A consideration 
of this transaction becomes material, for the reason that 
it is claimed by the plaintiffs in error that the proceeds of. 
the sale of this farm was paid by Edward to his father on 
the purchase of the 240-acre farm, the conveyance of 
which is assailed in this action; while the defendant in 
error claims that this farm, while standing in the name 
of Edward Ritchey, was purchased and paid for by his 
father, who was the real owner thereof and of right en- 
titled to the purchase money. 

Complaint is made that the court unduly extended the 
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privilege of cross-examining John T. Ritchey in relation 
to the purchase of this farm, to the payment of the con- 
sideration, and whose money was‘used in the payment. 
The evidence is undisputed that $4,000 in cash paid by 
Bornemeyer was turned over by Edward Ritchey to his 
father, and whether this was a bona-fide payment of that 
amount on a sale of the 240-acre farm, made by the father 
to his son, or whether the money actually belonged to the 
father, was a question before the court necessary for its 
decision, and depending principally upon the evidence of 
John T. and Edward Ritchey. That either or both of these 
witnesses should be subjected to a most searching cross- 
examination relating to that transaction ought not to be 
questioned. It was a dealing between father and son, 
which if honestly made ought to be open to the creditors 
of either in all its details, and neither party can, with any 
degree of fairness, claim that any light that they can throw 
upon the transaction ought to be denied by any technica! 
objections made under the guise that such inquiries are 
not cross-examination under the strict rules applicable to 
the cross-examination of disinterested witnesses. The court 
did not unduly extend the privilege of cross-examination 
in this case. After the conveyance of this 120 acres of 
Jand to Edward Ritchey, some litigation took place con- 
cerning the same, in which Edward and his father were 
parties defendant. In an answer filed by them in that 
case occurs the following allegation: “That the said John 
tT. Ritchey continued after such sale to occupy and control 
said land and so continued to do until about the month of 
Tebruary, 1897, when said Ritchey conveyed said land 
to the defendant Henry Bornemeyer, Sr., who now oc- 
cupies the same and claims to own it.” John T. Ititchey 
. had testified that he had no interest in this land and that 
after the conveyance to his son his son had owned, oc- 
cupied and controlled the same until the sale to Borne- 
meyer, and this answer and the above allegation were 
offered by way of impeachment and contradiction of this 

testimony. Ritchey testified that at the time he signed 
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and verified this answer he did not know it contained the 
above-quoted paragraph, and called Byron Clark, his at- 
torney who had prepared the same, and offered to show 
by him that the name John T. Ritchey appearing in the 
said paragraph was a clerical error made in the prepara- 
tion thereof, and that the name intended to be used was 
that of Edward Ritchey. On the objection of the defend- 
ant in error, this evidence was excluded, and it is now said 
in his brief that “the court could as readily determine 
whether it was intended as meaning Edward Ritchey or 
John T. Ritchey as could the witness Clark.” 

Under ordinary circumstances, and with reference tu 
ordinary writings or contracts, this may be true; but here 
was a pleading prepared by the attorney having full charge 
of the case, and presumably knowledge obtained from his 
clients of all the circumstances surrounding it. Clark, who 
was attorney for both John T. and Edward Ritchey, drew 
this answer. It is not an uncommon circumstance that an 
attorney, in preparing a pleading, inadvertently uses the 
name of one party while intending to name the other. No 
one has such absolute knowledge of what was intended as 
the attorney himself. In this case it is undoubtedly true 
that the evidence is wholly undisputed that [Edward 
Ritchey alone was in possession of the 120-acre farm, 
either by himself or his tenants, from the time the same 
was conveyed to him until its sale to Bornemeyer, and his 
deed to Bornemeyer, which was introduced in evidence, 
shows conclusively that the clause in the answer above 
referred to, as follows: “When said Ritehey conveyed 
said land to the defendant Henry Bornemeyer, Sr.,” 
pointed out the Ritchey intended to be named in the 
answer as Edward Ritchey. Under these circumstances 
it may be true that the court could not have been misled 
by a clerical error in naming John T. Ritchey when 
Edward Ritchey was intended. But however that may be, 
this answer was introduced to contradict the evidence of 
John T. Ritchey given upon the trial, to the effect that 
he never had any interest in the land, the court received 


Vou. 68] JANUARY TERM, 1903. 125 


Ritchey v. Seeley. 


it for that purpose—it was wholly immaterial for any 
other—and defendant in error now insists, as he probably 
did in the court below, that it was for the court to say 
from the mere reading ef the answer whether any mistake 
in drawing it had been made. That the court must de- 
termine whether the name “Edward” or “John T.” was 
intended is undoubtedly true; but the court in determin- 
ing that question should take into consideration all proper 
and material evidence upon the issue, and we regard the 
evidence of Mr. Clark, who prepared the answer, as not 
only competent, but quite material, and evidence which 
the court should have received and considered. 

Some time after Ritchey and Goodrich had purchased 
the Hayes county land Ritchey conveyed his interest 
therein to Goodrich, who assumed and agreed to pay the 
mortgage indebtedness thereon. Plaintiffs in error offered 
to show by John T. Ritchey that at the time he conveyed 
his 240-acre farm to his son he had no knowledge of this 
deficiency judgment or any claim made therefor, and did 
not understand that he was liable upon the debt which had 
been assumed by Goodrich. This evidence was refused by 
the court and this ruling is assigned as error. The peti- 
tion in foreclosure was filed in the district court for Hayes 
county on August 31, 1895; summons was served on John 
.T. Ritchey and Phebe Ritchey, his wife, in Cass county, 
Nebraska, September 11, 1895, by delivering to Phoebe 
Ritchey a copy of the summons, and on John T. Ritchey 
by leaving a copy at his usual place of residence. It may 
well be that this copy left for him never came to his knowl- 
edge and that he had no personal knowledge of the exist- 
ence of the suit or the claim made against him. The 
notice of an application for a deficiency judgment was. 
served upon him personally in Cass county on August 16, 
1899, more than two years after the conveyance to his son 
which is attacked in this case. As a matter of law it will 
be conceded, of course, that a conveyance by Ritchey to 
Goodrich of the Hayes county land and Goodrich’s assump- 
tion of the mortgage thereon did not release Ritchey from 
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the payment of said mortgage, and that he was still liable 
for the debt; but as between himself and Goodrich the lat- 
ter was primarily liable, and if Goodrich was responsible 
in 1897, when Ritchey conveyed his farm to his son, it is 
a circumstance that ought to be taken into consideration 
_ by the court in determining whether such conveyance was 
fraudulent and made for the purpose of defrauding the 
creditors of Ritchey. While he may have been liable to 
Seeley for the payment of this debt, it is a matter of some 
importance that a solvent third party had agreed to relieve 
him of liability therefor, and if this was the only debt for 
which he was liable at the time it is a matter of great in- 
terest in determining the character of his conveyance to 
’ his son, whether fraudulent or not, that a third party had 
assumed and agreed to relieve him from this liability. But 
Goodrich was one of the defendants against whom execu- 
‘tion, issued on the deficiency judgment, had been returned 
unsatisfied. At the time of the trial Goodrich certainly 
was not responsible, and we think that the offer should 
have gone further and have been to show that he was solv- 
ent and able to pay any deficiency that might remain 
after exhausting the mortgaged premises when the convey- 
ance to Edward Ritchey was made. 

Other matters are discussed in the briefs of counsel, but 
as the case will. have to be reversed and a new trial 
awarded because of the error already pointed out it will 
be unnecessary to discuss them, as they will not probably 
arise on the second trial of the case. 

For the reasons above given we recommend that the 
judgment of the district court be reversed and the case 
remanded for a new trial. 


Amps and ALBprRT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case remanded for a new trial. 


REVERSED AND REMANDDD. 
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On motion to vacate the proceedings in the supreme 
court and dismiss the error proceedings, the following 
opinion was filed May 6, 1903. Motion sustained: 


1. Death of Defendant in Error After Judgment Below: VoLunTaRY 
APPEABANCE BY His ATTORNEYS: JURISDICTION OF THIS COURT. 
Seeley obtained a judgment in the district court, and after’ his 
death a petition in error making Seeley the sole party defendant 
was filed in this court, and attorneys of this court who were 
attorneys of record for Seeley in the district court, filed with 
said petition in error a written statement, signed by them, as 
attorneys for Seeley, purporting to waive the issuing of summons 
in error and to enter the voluntary appearance of Seeley in this 
court. Held, That this court acquired no jurisdiction. 


2. Void Judgment. A formal judgment entered in this court upon 
such attempted voluntary appearance is void, and will be so 
declared, when, at. the same term at which the judgment was 
entered, the facts are brought to the knowledge of the court. 


‘SEDGWICK, J. 


James BE. Seeley recovered a judgment against John T. 
Ritchey and Edward Ritchey in the district court for Cass 
county on the 10th.day of January, 1902. On the 25th 
day of February, 1902, a petition in error was filed in this 
court by the said John T. Ritchey and Edward Ritchey 
against the said James E. Seeley to reverse the judgment. 
No summons in error was issued on this petition, but with | 
the petition in error there was filed in this court a “volun- 
_tary appearance” and waiver of the issuancé and service 
of summons in error, which was in writing, and signed by 
the attorneys who were the attorneys of record for the 
said James E. Seeley in the district court. 

The said Seeley died four days before the petition in 
error and “voluntary appearance and waiver” were filed 
in this court. Afterwards the cause was regularly sub- 
mitted to this court for determination without any sug- 
gestion of the death of the said Seeley, and at the present 
term of court a judgment was formally entered herein re- 
_versing the judgment of the district court and remanding 
the cause for further proceedings. Afterward the at;’ 
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torneys who had represented Mr. Seeley in the lower court, 
and had assumed to represent him in this court, appeared 
as friends of the court and filed an objection to the juris- 
diction of the court and motion to “vacate, quash, and hold 
for naught” all the proceedings had in this court in the 
said case, and “dismiss the said error proceedings.” We 
think that this motion must be sustained. Proceedings in 
error in this court to review a judgment of the district 
‘court constitute a new action having for its object the re- 
versal of the judgment complained of. ‘The proceedings 
in this court are quite analogous to those in ordinary ac: 
tions. The plaintiff in error is required, within the time 
limited by the statute, to file a petition showing his right 
to the relief demanded. Ie must bring his adversary. into 
court in the nsual way and affirmatively establish the ma- 
terial averments of his pleading.” Webster v. City of 
Hastings, 56 Neb. 245, 246. This was an attempt to begin 
and prosecute an action against one who was already dead, 
and such proceedings could not. give this court any juris- 
diction. The case is to be distinguished from Link v. 
Reeves, 63 Neb. 424. In that case it was held that serv- 
ice of summons in error upon the attorney of record in 
the lower court was good service, although the defendant 
in error was dead at the time of the service. This was 
predicated upon the peculiar language of the statute, 
which provides that “a service on the attorney of record 
in the original case shall be sufficient,”’* but in that case 
the petition in error was filed and the summons issued on 
the same day of and presumably before, the death of the 
defendant in error. The filing of the petition in error and 
issuance of summons were valid because the defendant in 
error was living at the time, and it was thought that serv- 
ice of summons upon the attorney of record in the lower 
court was authorized by the express language of the stat- 
ute above quoted. If the action had been begun against 
Mr. Sceley in his lifetime by filing a petition and issuing 
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summons in error, such summons might be served after his 
death upon his attorney of record in the lower court, and 
if such summons had been properly served before his 
death, the action, if relating to real estate, might be re- 
vived against his heirs, and if relating to personal prop- 
erty might be revived against his personal representative. 
Urlau v. Kuhe, 63 Neb. 883.” But the filing of a petition 
against a dead man is a nullity, and no summons or ap- 
pearance thereon can give the court any jurisdiction. 
“When the record shows that no jurisdiction over the de- 
fendant has been acquired, the judgment rendered against 
such defendant is void, and its invalidity may be shown 
in any action in which it may be called in question.” 
Fogg v. Ellis, 61 Neb. 829. This judgment having been 
entered at the present term of court, we have no doubt of 
the power and duty of this court, upon its attention being 
called to its want of jurisdiction to render such judgment, 
to vacate the same. 
The motion is sustained. 
MOTION SUSTAINED. 


The following opinion on rehearing was filed December 
16, 1903. Former decision, Ritchey v. Seeley, ante, p. 
127, re-examined and adhered to, SULLIVAN, ©. J., dis- 
senting: 


HOouLcoms, J. 


A re-examination of the points involved in the present 
controversy which were considered and decided at a 
former hearing is productive of no different result or 
conclusion from that heretofore reached and announced 
in the opinion filed in the case. Ritchey v. Sceley, ante, p. 
127. The precise point in controversy is whether under 
the facts stated in the former opinion this court has ac- 
quired jurisdiction over the cause and the parties to the 
controversy so that it may rightfully review the record 


* This case appears in 89 N. W. 427, as Urlau v. Weeth, 
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and pass upon the alleged errors occurring at the trial in 
the court below. While a proceeding in error under our 
statute is not essentially the institution of a new and 
independent action, but rather a proceeding whereby the 
cause may be removed from the trial court to this court 
for the purpose of having reviewed alleged errors com- 
mitted during the progress of the action in the court in 
which final judgment was rendered, yet, as has been 
stated by this and the courts of other jurisdictions: “The 
proceedings in this court are quite analogous to those in 
ordinary actions. The plaintiff in error is required, 
within the time limited by the statute, to file a petition 
showing his right to the relief demanded. He must bring 
his adversary into court in the usual way and affirmatively 
establish the material averments of his pleadings.” Web- 
‘ster v. City of Hastings, 56 Neb. 245, 246, and the au- 
thorities therein cited. Repeated decisions of this court 
hold that in order to entitle an aggrieved party to a re 
view of the record of the trial had in the district court, 
the requirements of the statute providing for a review 
by error proceedings must be complied with—that is, that 
the error proceedings must be begun within the time 
limited; that a petition in error must be filed in the re 
viewing court, accompanied by a duly authenticated tran-. 
script of the record which it is sought to have reviewed 
as a basis for the obtaining of such rewiew; that there 
upon a summons in error‘may issue, and service be had, 
and the adverse party thus brought into court and sub- 
jected to its jurisdiction. It is argued that the waiver of 
summons in the present proceedings by the attorney of 
record in the lower court is equivalent to a service of 
summons on the attorney of record, and that the court 
has thereby acquired jurisdiction over the cause and the 
parties, and that such service is, on principle, within the 
rule announced in Link v. Reeves, 63 Neb. 424. It may, 
we think, be seriously doubted whether that part of sec- 
tion 585 of the Code of Civil Procedure wherein it is 
provided the defendant in error or his attorney may waive 
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in writing the issuing and service of the summons in 
error can be construed to mean the attorney of record. 
While not agreeing entirely with the construction con- 
tended for, we are of the opinion that, even if accepted, 
the difficulties in the way of the plaintiff in error have 
not thereby been removed. It is more probable that the 
provision of the section referred to means just what it 
says; that is, that the defendant in error or his attorney 
at the time of the waiver, whether -it be the attorney of 
record in the court below or another attorney employed for 
the purpose of defending the error proceedings, may waive 
the issuing and service of the summons in error. But it 
has been held, and we are not disposed to question the 
correctness of the ruling, that the provision of section 
584 authorizing the service of summons in error on the 
attorney of record in the original case is of itself sufficient 
authority for such attorney to waive the issuance and 
service of summons. McDonald v. Penniston, 1 Neb. 324. 
Whichever may be the correct construction, it occurs to 
us that the crucial point in the present controversy is not 
whether the attorney of record may waive the issuance 
and service of summons, but what is the force and effect 
of the waiver as attempted to be made in the case at bar, 
and when, if at all, could it become effective? We have 
decided repeatedly that a summons in error can not issue 
until after the filing of a petition in error with a tran- 
script of the record of the district court, and that these 
preliminary steps were necessary in order to give the 
court jurisdiction. Cutty of Brownville v. Middleton, 1 
Neb. 10; Benson v. Michael, 29 Neb. 181, 183; Garneau v. 
Omeha Printing Co., 42 Neb. 847, 849; Jandt v. Deranlicu, 
43 Neb. 422, 423; Slobodisky v. Curtis, 58 Neb. 211, 212. 
If the rule announced in the decisions cited be a sound 
one, we think it must follow as a logical deduction there- 
from that the waiver of the issuance and service of sum- 
mons can not be of any force or effect even though ex- 
ecuted by a defendant in error, or with full authority by 
his attorney or the attorney of record in the original case, 
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until there has been filed in the reviewing court a petition 
in error with a duly authenticated transcript of the record 
which it is sought to have reviewed. This is the view en- 
tertained by the supreme court of Ohio in AfcGuire v. 
Ranney, 49 Ohio St. 372, and must, we think,. be held to 
be correct. For the purpose of deciding the precise point 
in the present controversy, we have confronting us the 
same condition of affairs as would be the case had the 
plaintiff in error instituted his error, proceedings at the 
time he did, and had issued and served, if you please, on 
the attorney of record, a summons in error in the ordinary 
way; or as would be the case had the attorney of record at 
the time of the commencement of the error proceedings 
come into court and attempted to waive the issuance and 
service of asummons in error. The question, therefore, to 
be decided is, can a dissatisfied party to the judgment or 
final order. in the court below after the death of his ad- 
versary institute error proceedings in the appellate court, 
and have summons issued and served on the attorney of 
record, or have that individual waive issuance and service 
thereof, and this court thereby acquire jurisdiction over 
the cause and the parties to the controversy? The ques- 
tion must, we think, on principle and authority, be an- 
‘swered in the negative. While it is earnestly insisted that 
there is no difference in principle between the case at bar 
and Link v. Reeves, supra, we are satisfied there is a 
marked distinction, which is quite apparent upon a care- 
ful consideration of the two cases. In the Link case the 
error proceedings were begun within the time limited by 
statute, and against a party who was then. living, and the 
service subsequently made on the attorney of record was 
held good because of the force of the statute ; ‘ding for 
such service. Had the law provided, as undoubtedly might 
be done without violating any fundamental principle, that 
notice or citation of the commencement of the error pro- 
ceedings would be effective, and give the court jurisdic- 
tion, if filed in the original case in the court below, it 
could not be doubted that compliance with such provisions, 
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even though after the death of the adverse party, would 
give this court jurisdiction when the error proceedings 
were instituted before death, and permit the revival of 
the action herein in the name of the proper parties as 
successors to the rights of the deceased. In the present 
case, however, the error proceedings were instituted sub- 
sequent to the death of the defendant in error. There 
was in reality no action pending, no proceedings begun 
in this court, and such as were had, were in fact ev parte, 
and: not adversary in character. The action had never 
been properly removed to this court, because the death 
of one of the parties while it was yet pending in the trial 
court prevented further proceedings until the action was 
revived in the name of the proper party. A marked dis- 
tinction exists between proceedings in error to obtain a 
reversal of a judgment or final order in a law action and 
an appeal in a suit in equity, which latter brings up the 
case for trial de novo, and is accomplished solely by the 
filing in due time in this court of a transcript of the 
_record containing the judgment, decree or final order 
appealed from. In case of an appeal in a suit in equity, 
the filing of a transcript operates ipso facto as a removal 
of the cause to the appellate court, and in the event of 
death, proceedings for a revivor and substitution are au- 
thorized as though the action had been pending in the 
appellate court.since prior to the death of the party. 
But as we have seen, the right to review by proceedings 
in error is regulated by an altogether different method — 
of procedure, which must be followed in order to obtain 
such review. Ordinarily, after the death of a party to 
an action, subsequent action before revivor materially 
affecting the rights of successors in interest is null and 
void. This must be so in the nature of things, because 
the court has lost jurisdiction over the deceased and has 
not acquired it over his legal representatives. The judg- 
ment obtained in the trial court in favor of one who after- 
wards dies, becomes final, except as the record may be 
reviewed and the judgment reversed by proceedings in 
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error conducted in the mode pointed out by statute. In 
Kuhnert v. Conde, 39 Kan. 265, the syllabus reads: “After 
a judgment was rendered in the district court in favor of 
the plaintiff; he died; and afterward the defendant, for 
the purpose of reversing such judgment, filed a petition 
in error and case in the supreme court, purporting to 
make the former ‘plaintiff, and him only, the defendant 
in error. More than one year after the judgment was 
rendered, it was revived in the district court in the names 
of the representatives and successors of the former plain- 
tiff. Held, That the proceeding in error in the supreme 
court must be dismissed, for the reason that it was not 
legally brought in the supreme court, and there has at no 
time been any defendant in error.” It is said in the 
opinion: “Before any revivor was had or even attempted, 
an attempt was made to bring the case to the supreme 
court. Of course that attempt was abortive. It was at- 
tempted to make Conde the defendant in error, but as 
Conde was dead he could not be made a defendant in 
error. He could not appear in any court and defend, nor 
could Bird nor any one else legally appear for him as 
an attorney or otherwise. Bird ceased to be an at-- 
torney for Conde when Conde died. No service of 
summons could be made upon Conde after his death 
and no waiver of service or of summons could be 
had by the consent of Bird, or otherwise.” “Indeed,” 
says the court, “there never has been any defendant in 
error in this court; the case has never legally been 
brought to this court and in law has never been in this 
court at all and it is now too late to bring it here.” 
Coffin v. Edgington, 23 Pac. (Idaho) 80, is a case de 
cided by the supreme court of Idaho. It is there held that 
in an appeal to that court under provisions of statute 
requiring notice of appeal the appellate court will not 
acquire jurisdiction where, after judgment is rendered in 
the trial court, but before notice of appeal was filed or 
served, one of the defendants died and no substitution 
has been made. The proceedings on appeal, it is ruled, 
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were null and void as to representatives of the deceased 
defendant. The decision of the Idaho supreme court 
- is in harmony with and follows those of the supreme 
court of California, several of which are cited in the 
opinion. The following authorities may also be cited as 
being in point on the questions herein considered and in 
support of the conclusion reached: Harryman v. Harry- 
- man, 49 Md. 67; Smith v. Cunningham, 2 Tenn. Ch. 565; 
Shartzer v. Love, 40 Cal. 98; Branham v. Johnson, 62 
Ind. 259; Moore v. Slack, 140 Ind. 38; Kennard v. Ken- 
nard, 35 Ohio St. 660; Ray v. Pease, 37 8S. E. (Ga.) 
875; Terry v. Schultz, 38 S. W. (Tex.) 374. The former 
judgment is ached to. 


Fr ORMER DECISION ADHERED TO. 


SULLIVAN, C. J., dissenting. 


I dissent altogether from the reasoning and conclusion 
of my associates.. In this state the writ of error in civil 
cases has been abolished. But the right to be heard in 
such cases in the court of last resort is preserved by the 
constitution. The procedure is statutory. In actions in 
equity the cause is removed from the district court to this 
court by filing here a duly certified transcript of the 
record. Nothing further is required. Whether the action 
be legal or equitable, the-defeated litigant may, after final 
judgment, transfer the controversy from the district court 
to this court by filing here a certified copy of the record 
and procuring the issuance and service, or written waiver, 
of the statutory process. When this court has obtained 
jurisdiction either by appeal or error proceeding, it has 
authority to make a final disposition of the cause by 
rendering such judgment as the court below should have 
rendered. The proceedings in this court in the exercise 
of jurisdiction acquired under the provisions of title 16, 
Code of Civil Procedure, are, as we said in Webster v. City 
of Hastings, 56 Neb. 245, quite analogous to those in 
ordinary actions. But certainly the analogy does not . 
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prove that this statutory proceeding for the correction 
of errors is essentially and for all purposes a new suit. 
The statute (section 584, Code of Civil Procedure) de- 
scribes it as a proceeding; that is, a further step in the 
litigation. Even the writ of error, which was an original 
writ, and indispensable to the jurisdiction of the appellate 
court, was said in Nations v. Johuson, 24 How. (U. 8.) 
195, 205, 16 L. ed. 628, to be “rather a continuation of the 
original litigation than the commencement of a new ac- 
‘tion.” The effect of the proceeding in error is to bring the 
record of the case into this court for re-examination—to 
change the forum. , 

If the legislature had seen fit to do so, notice of any 
kind might, as in cases of appeal, have been dispensed 
with altogether, without infringing any constitutional 
right of the defendant in error. But notice has not been 
dispensed with. The statute prescribes the conditions 
upon which a defeated suitor may be heard in this court. 
If these conditions have been fulfilled in this case, juris- 

‘ diction has attached and the order dismissing the proceed- 
ing is wrong. The statute provides (section 584, Code of 
Civil Procedure) that a summons in error shall be issued 
and served on the defendant in error or his “attorney of 
record in the original case,” or else (section 585, Code of 
Civil Procedure) that there shall be a waiver in writing 
of the issuance and service of the summons by “the de- 
fendant in error, or his attorney.” I can come to no other 
conclusion, after carefully considering the matter, than 
that the attorney who is authorized to accept service is 
the attorney upon whom the statute authorizes service to 
be made; that is, “the attorney of record in the original 
case.” Service upon such attorney is good service whether 
the defendant in error be living or dead (Link v. Reeves, ‘ 
63 Neb. 424); and by parity of reasoning a waiver in 
writing by such attorney is a good waiver under section 
585, Code of Civil Procedure, whether the defendant in 
error be living or dead. In other words, jurisdiction of 

_ the cause is obtained when those things have been done 
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which the law requires to be done in order to transfer 
the litigation from the district court to this court. In 
Link v. Reeves a summons in error served upon the at- 
torney of a dead man was held to be good service. The 
court said: “Robertson being the attorney of record of 
Preston Reeves in the original case, the service of sum- 
mons upon him conferred jurisdiction, though Mr. Reeves 
was then dead.” 

The written waiver authorized by section 585 was mani- 
festly intended as a substitute for, and the legal equivalent 
of, the service provided for by section 584. The legislative 
thought was that whoever may be served ought to have 
authority to waive service. The writer of the majority 
opinion is surely mistaken in assuming that the legisla- 
ture may have authorized waiver of service by an attor- 
ney other than the attorney of record in the original case. 
To permit one not subject to service to waive service 
would be illogical, and, so far as I know, without pre- 
cedent in judicial procedure. The suggestion has been 
made that a proceeding against a dead man is a nullity. 
But Link v. Reeves is an authority to the contrary, and 
there are many others. Hohenthal v. Turnure, 50 Tex. 1; 
Black v. Hill, 29 Ohio St. 86; Cow v. Whitfield, 18 Ala. 
738; Beard v. Hall, 79 N. Car. 506. It would hardly be 
claimed that the right of a party to remove a case from 
an inferior court to the district court by appeal would 
be lost or impaired by the death of his adversary. A party 
against whom judgment has been rendered before a jus- 
tice of the peace or in the county court transfers the cause 
to the district court by giving a good bond and filing a 
transcript within the time limited by the statute. The 
death of the other party after judgment and before the 
bond is given and the transcript filed does not prevent the 
jurisdiction of the district court from attaching. In such 
cases, as in the case we are considering, the law prescribes 
the conditions upon which a change of forum may be had; 
and there are no other conditions. The legislature saw no 
necessity for a revivor, and so it was not made a condition 
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either expressly or by. implication. When the prescribed 
conditions have been performed, the transfer of the con- 
troversy from the inferior court to the superior court is 
effected, and the appellate tribunal should then, if the 
appellee or defendant in error be dead, direct a substitu- 
tion of parties and proceed to judgment. The giving of the 
bond in such case is a proceeding; so is the filing of the’ 
transcript; and yet, notwithstanding the death of the 
party who recovered the judgment, they are valid and 
effective steps in the progress of the case. 

In the majority opinion it is sought to distinguish this 
case from Link v. Reeves by pointing out that in the latter 
case the petition in error and transcript had been filed 
and the summons issued before the death of Reeves. How 
is this actually or possibly material? The action had been 
pending in the district court, and, as a matter of course, 
it remained there until this court acquired jurisdiction. 
When did this court acquire jurisdiction? When the sum- 
mons in error was served, and not before. The service of 
the process was as essential to a transfer of the litigation 
as was the filing of the petition in error and transcript. 
Each step in the proceeding was necessary; each was vain 
and useless without the other. When Reeves died this 
court was not possessed of the action, and it had no more 
authority to hear and determine than it had in this case 
when Seeley died. He parte Munford, 57 Mo. 603. In 
’ each ease the purpose of the unsuccessful party to remove 
the litigation to this court was unexecuted when the de- 
fendant in error died.. In each case the action was still 
pending in the district court and was not pending here. 
The fact that the pleading and transcript had been filed 
with the clerk of this court in one case and not in the 
other is, it seems to me, without legal significance. In 

each case the effort to transfer the controversy from the 
' district court to this court during the life of the defendant 
in error was abortive, and it was no less abortive in one 
case than in the other. 

It is conceded that an appeal will remove a case to this 
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court. without proceeding in the district court to bring in 
the legal representatives of a party who died after final 
judgment. The reason is said to be that the law in relation 
to appeals contemplates a trial de novo, and does not re- 
quire assignment of errors. This can hardly be regarded, - 
if true, as a convincing or even a persuasive reason. The 
inference does not follow from the premises. But in 
truth there is, accurately speaking, no trial de novo in 
appeal cases, and there is, necessarily, in such cases an 
assignment of errors. In both appeal and error cases the 
judgment of the district court stands until there has been 
a re-examination of the record. There is then an affirm- 
ance, a reversal or a modification. Both methods of review 
are prescribed by the statute, and the difference between 
them is formal, rather than substantial. Why the legisla- 
ture should require a revivor in the district court if one 
method is pursued and not if the other is followed is be- 
yond comprehension; it is one of those difficult problems 
which Lord Dundreary would characterize as “a thing no 
fellow can find out.” Suppose there is a revivor in the 
district court after judgment, what good purpose can it 
serve? Why is it necessary or desirable that the repre- 
sentative of the deceased litigant be made a party in the 
district court if the litigation in that court is ended? 
There seems to be no reason for it, absolutely none, 
whether the action be legal or equitable. Reason and 
utility suggest that the order of revivor be made in the 
court in which the litigation is to be continued, and not 
in the court in which the controversy has been brought 
to a conclusion. The first section of the Code of Civil 
Procedure requires that “its provisions and all proceed- 
ings under it shall be liberally construed with a view to 
promote its object and assist the parties in obtaining 
justice.” The decision dismissing the proceeding in error 
is, it seems to me, made in utter disregard of this legisla- 
tive injunction. The plain words of the statute are dis- 
regarded in order to give effect to a judicial theory which 
obstructs justice in this case and has no tendency to pro- 
mote it in any case. 


\ 
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Evia Lake JONES EV AL. VY. RoBERT A. PIggoTr, ADMINIS- 
TRATOR OF THE ESTATE OF JABhZ J, Pigcorr, DECPASED. 


e 
Firep MarcnH 4, 1903. No. 12,666. 


County Court: AppeaL. A district court does not acquire jurisdiction 
of an appeal from an order in a probate proceeding unless within 
forty days from the date of the order a transcript thereof and 
of the proceedings relative to it is filed with the district court 
clerk, nor unless within thirty days from the date of such order 
the bond upon appeal, required by the statute, has been executed 
and filed. 


Error to the district court for Thayer county: GBORGE 
W. Srusus, Disrricr Jupen. Judgment vacated and pro- 
ceeding dismissed. 


John Heasty, O. H. Scott, Charles L. Richards, Charles 
S. Lobingier and James Dinsmore, for plaintiffs in error. 


Charles H. Sloan, T. C. Marshall and C. A. Capron, 
contra. 


AMES, C. 


This ig a petition in error to review a proceeding evi- 
dently intended as an appeal from an order of a county 
court settling the accounts of an administrator. In the 
district court it was objected by the appellee the adminis- 
trator that that court had not obtained and could not ac- 
quire jurisdiction over the supposed appeal, and that it 
had no jurisdiction of the subject matter, and the court was 
asked to dismiss the proceeding. We think that, upon the 
record before us, the motion should have been granted, or, 
rather, that it was the duty of the court of its own motion 
to refuse to retain the proceeding. 

Section 42 of chapter 20 of the Compiled Statutes (An- 
notated Statutes, 4823) enacts that “In all matters of 
probate jurisdiction, appeals ‘shall be allowed from any 
final order, judgment, or decree of the county court to 
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the district court by any person against whom any such 
order, judgment, or decree may be made or who. may. be 
affected thereby.” 

Section 48: “All appeals shall be taken within thirty 
days after the decision complained of is made.” , 

Section 44 provides for giving a bond upon appeal in 
all cases in which the appellant is not an executor, ad- ~ 
ministrator or guardian. 

Section 45: “After such bond has been filed, the appeal 
shall be granted,” ete. 

Section 46: “When such appeal is taken, the county 
court shall, on payment of his fees therefor, transmit 
‘to the clerk of the district court within ten days after 
perfecting such appeal, a certified transcript of the 
record aud proceedings relative to the matter appealed 
from.” 

Section 47: “Upon the filing of such transcript in the 
district court, that court shall be possessed of the action, 
and shall proceed to hear, try, and determine the same,” 
ete. 

It is quite evident from the foregoing that the district 
court does not obtain possession or jurisdiction of such an 
appeal unless within forty days from the date of the order 
appealed from a transcript thereof, and of the proceedings 
relative to it in the county court, is filed with the district 
court clerk, nor unless within thirty days from the date 
of the order the bond required has been executed and filed. 
We do not find in the record before us anything purport- 
ing to be such a transcript, nor any evidence when, or that 
ever, any such order was made or bond given. So far as 
appears, therefore, the proceeding in the district court 
was without jurisdiction, and it is recommended that the 
judgment of the district court be vacated and set aside, 
and the proceeding dismissed. 


Durrin and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, it is ordered that the judgment of the district 
court be vacated and set aside and the proceeding dis- 
missed. 

JUDGMENT VACATED. 


First NATIONAL BANK OF GREENWOOD, NEBRASKA, V. A. 
L. VAN DOREN ET AL. 


Firep Marcy 4, 1903. No. 12004. 


Attachment: DISSOLUTION: SEVERAL CAUSES oF ACTION: DISMISSAL 
: or Part. Where a writ of attachment issues for the whole 
amount claimed in severg! causes of action included in the same 
petition, and afterward, and before trial, some of such causes of 
action are dismissed by the plaintiff, a motion to dissolve the 
attachment, based on such dismissal, should be sustained. 


Error to the district court for Cass county: PauL 
JESSEN, District Jupem Order dissolving attachment 
affirmed. 


C. 8. Polk, for plaintiff in error. 
Byron Clark and C. A. Rawls, contra. 


ALBERT, C. 


The plaintiff filed a petition stating five causes of ac-_ 
tion, the amount claimed aggregating $1,700, and the 
necessary affidavit for an order of attachment for the full 
amount claimed. The writ issued, and was duly levied 
on the property of the defendant. Afterward, for reasons 
not material to the present inquiry, four of the causes of 
action were dismissed. The defendant answered, and be 
fore trial filed a motion to dissolve the attachment, on the. 
grounds, among others, that four of the causes of action 
on which the attachment was issued had been dismissed, 
and that the levy was excessive. The motion was sus- 
tained, and from the order of the court dissolving the 
attachment, the plaintiff prosecutes error to this court. 
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The remedy of attachment is a harsh one. To prevent, 
‘so far as possible, its oppressive use, it is hedged about 
with certain restrictions, chief among which is that the 
writ will not issue until after the action in which it is 
sought has been brought, and then only on the filing of an 
affidavit showing, among other things, the nature of the 
plaintiff’s claim, that it is just, and the amount the affiant 
believes the plaintiff is entitled to recover thereon. Sec- 
tions 198, 199, Code of Civil Procedure. The writ limits 
the property to be seized thereunder to sufficient to satisfy 
the amount the affidavit shows the plaintiff is supposed 
to be entitled to recover, and the probable cost of the 
action, not exceeding $50. Section 201, Code of Civil 
Procedure. 

In the present case the action had been duly brought 
and the necessary affidavit for an attachment filed. As 
before stated, the petition stated five causes of action. 
The amount shown by the affidavit as that which affiant 
believed the plaintiff entitled to recover, was the aggre 
gate amount claimed on the five causes of action, and the 
writ issued accordingly. But when four of the causes of - 
action were dismissed, so far as the writ is concerned, it 
was the same as though they had never been brought; 
and such dismissal .further operated as a retraction of 
that part of the affidavit based on such four causes of 
action. We have, then, a writ of attachment, authorizing 
the seizure of the defendant’s property for the satisfaction 
of five claims, when the action is for the enforcement of 
but one, which is not_supported by an affidavit showing 
the amount the affiant believes the plaintiff is entitled to 
recover, because, after the retraction, necessarily implied 
from the dismissal of the four causes of action, the affi- 
davit does not show such amount. It is true it shows the 
amount the plaintiff seeks to recover, but the statute is 
specific that it must show the amount the affiant believes 
the plaintiff is entitled to recover. Section 199, supra. 
Had these omissions existed when the writ issued, it will 
not be claimed that it could be upheld.- In our opinion, 


144. —- NEBRASKA REPORTS. [ VOL. 68 


First Nat. Bank of Greenwood v. Van Doren. 


they are no less fatal when arising subsequently. To hold 
otherwise would, in effect, permit the very abuses which 
the statute, making the affidavit a prerequisite to the 
issuance of the writ, was designed to prevent. The motion 
to dissolve the attachment was rightly sustained, and we 
recommend its affirmance. 


DUFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court is : 


AFFIRMED. 


SEDGWICK, J., concurring. 


The defendant A. L. Van Doren executed five several 
promissory notes jointly with as-many different parties, 
no two of the notes having the same makers. Plaintiff 
began this action against all of the makers of the notes, 
the petition containing five counts, each declaring upon 
one of the notes. The amount due upon the five notes 
aggregated about $1,700, and the plaintiff procured an 
attachment in the action for the full amount, which was 
directed against the property of Van Doren only. All of 
the defendants except Van Doren demurred severally to 
this petition for misjoinder of causes of action. There- 
upon plaintiff, instead of docketing several actions as it 
might have done, dismissed three of its causes of action, 
and disinissed the action as to all of the defendants except 
Van Doren, who then demurred to the petition for the 
reason that there was a defect of parties defendant. The 
demurrer was sustained by the court. Plaintiff then dis- 
missed another cause of action, and again made the mak- 
ers of the nete constituting the remaining cause of action 
parties by a new summons. The amount of this note was 
#549. Van Doren then answered, and filed a motion to 
discharge the attachment on the ground, among other 
things, that the grounds alleged for the attachment were 
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untrue, and that the attachment was excessive and 
malicious. The court found that the defendant Van 
Doren and his wife had fraudulently conveyed their prop- 
erty, which conveyance had resulted in defrauding. the 
creditors of the said Van Doren, and also found that “the 
petition filed, and affidavit for an attachment herein and 
the writ issued thereon alleged that there was due upon 
the several causes of action the sum of $1,700; that sub- 
sequent to the levying of said writ the plaintiff dismissed 
from its said petition four causes of action aggregating 
the sum of $1,230. The court further finds as matter of 
law that by the dismissal of said causes of action a pre- 
sumption attaches that the grounds for the attachment as 
alleged in said affidavit did not exist as to these four 
causes of action, dismissed from said petition and said 
attachment being wrongful as to one cause is vitiated as 
to all of said causes of action.” The court therefore dis- 
charged the attachment. 

The opinion of the commissioner is that the attach- 
ment was excessive, and for that reason the order dis- 
charging it was correct. I felt much hesitation in con- 
senting to this view of the case. No doubt the plaintiff, 
when it dismissed its causes of action, should also have 
released a part of the property from the attachment, and, 
when the motion was filed to discharge the attachment 
upon the ground that it was excessive, the plaintiff with- 
out doubt might have asked the court to discharge the at- 
tachment as to the excessive levy, and retained its lien 
for the claim which it succeeded in establishing. The 
plaintiff seems to have put itself in the position of insist- 
ing upon holding all of the property or none. It clearly 
was not entitled to hold all the property under this at- 
tachinent, and for this reason I am constrained to concur 
in the conclusion reached. 


14 
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CHRISTINA A. COLE BI AL., APPELLANTS, V. ISAAC BOYD ET 
AL., APPELLEES. 


Finrep Marca 4, 1903. No. 12,638, 


1. Fraud: Limirarion or Action. An action for relief on the ground 
of fraud, is barred in four years from the date of the discovery 
of such facts as would put a person of ordinary intelligence and 
prudence on fnquiry, which, if pursued, would lead to such dis- 
covery. 


2. Administrator’s Sale: Serrinc Aste. Where an administrator 
becomes the purchaser at his own sale of the lands of his in- 
testate, and applies the proceeds in payment of the debts of the 
estate, in an action by the heirs to set aside such sale they are 
not required to offer to reimburse him for the purchase price, 
where it appears that the rents and profits in his hands, accruing 
since the sale, exceed the amount of his disbursements on the 
venture. 


APPHAL from the district court for Adams county: Ep 
L. Abas, District Juper. Affirmed. 


Robert A. Batty and Harry 8. Dungan, for appellants. 


Addison 8. Tibbets, George W. Tibbets and Charles F. 
Morey, contra. 


ALBERT, C. 


On the 6th day of February, 1880, John M. Cole died 
intestate, in Adams county, seized in fee of the land in 
controversy in this suit, lying in that county, leaving the 
plaintiffs, Christina A. Cole, his widow, and Florence I. 
Walters (born Cole), William A. Cole and John G. Cole, 
his children, his sole and only heirs at law. The children, 
at the date of their father’s death, were respectively thir- 
teen, fen and three years old. In March, following the 
death of the intestate, the defendant Isaac Boyd and the 
widow were duly appointed administrators of the estate. 
In March, 1881, they presented their petition to the 
judge of the district court for said county for license to 
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sell the land for the payment of the debts of the estate. 
License was duly granted, and the land duly offered for 
sale in pursuance thereof. It appears from the evidence 
that the administrator Boyd was apprehensive that the 
land would not bring its fair value, and arranged to be- 
come the purchaser in case its fair value was not offered 
by some other person. He informed the county judge of 
his intentions in that behalf, and was advised that he 
could not become the purchaser directly, but would ‘be 
obliged to have some other person act as the ostensible 
purchaser. He then arranged with one Tappen to bid on 
the land up to $700, and buy it, in case no more than that 
amount was offered for it. Tappen was the highest, but 
not the only, bidder, and the land was sold to him for 
$700, Boyd being the actual purchaser. The sale was con- 
firmed by the district court for Adams county in December, 
1881, and a deed executed in pursuance thereof by the ad- 
aninistrators on the 26th day of the same month to Tappen, 
the widow at the same time conveying to him her right of 
dower. Five days thereafter Tappen conveyed to the de- 
fendant Isaac Boyd, the real purchaser, and on the same 
day both deeds were filed for record and recorded in the 
office of the county clerk of Adams county. 

On the 8th day of February, 1900, the plaintiffs filed 
their petition in the district court for Adams county 
against Isaac Boyd and his wife, setting forth the facts 
hereinbefore stated, and charging, in substance, that the 
first-named defendant fraudulently procured the license 
for the sale of the land for the purpose of acquiring the 
title thereto, and that in procuring a confirmation of such 
sale he concealed from the district court and his coad- 
ministrator the fact that he was the real purchaser at such 
sale. The petition further alleges that said defendant, 
since the sale in question, has received the rents and 
profits of the land, amounting to $2,500. The relief asked 
is the cancelation of the administrator’s deed to Tappen, 
and of his deed to the defendant Isaac Boyd, that the 
latter be required to convey the title to them, and for 
judgment for the rents and profits. 
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The defendants, by their answer, negatived any pre 
sumption of actual fraud, charged that the plaintiffs had 
been guilty of such laches as to bar their right of action, 
pleaded the statute of limitations as to all of the plain- 
tiffs except John G. Cole, and alleged the payment of 
taxes on the land and the expense of certain improvements 
thereon by the defendant Isaac Boyd. 

In the reply the plaintiffs allege, among other things, 
that the facts constituting the alleged fraud were not dis- 
covered by them until December, 1899. 

The court found for the defendants generally, as against 
all of the plaintiffs except John G. Cole, and also made 
the following specific findings: 

“The defendant Isaac Boyd was duly licensed as ad- 
ministrator, together with plaintiff Christina Cole, to 
make sale of the premises described in the petition; that 
bond was duly given and approved; the oath taken as 
prescribed by law; notice given as required by law and 
said premises duly offered, sold and such sale duly con- 
firmed by the court; that at such sale said premises were 
declared sold to one Israel Tappen who purchased the 
same for the use and benefit of defendant Isaac Boyd and 
afterwards conveyed the same to him; that in so doing 
there was no actual fraud on the part of said Boyd or 
Tappen, they both acting in good faith and said premises 
being sold for their full value and the proceeds of such 
sale having been duly turned into said estate and used for 
the benefit thereof; that plaintiffs had full, actual and 
constructive notice that said premises were purchased for 
the use of said Isaac Boyd, at the time thereof; that 
plaintiffs aside from Christina Cole, were minors at the 
time of said sale, but have all become of full age since the 
same—more than five years having elapsed, prior to the 
commencement of this suit, since the coming of age of 
plaintiffs, Florence I. Walters and William A. Cole; that 
plaintiff Christina Cole conveyed her dower estate in said 
premises to Israel Tappen and he subsequently by his 
deed, to defendant, Isaac Boyd; that no part of the pur- 
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chase price at such sale has ever been repaid or offered 
by any of the plaintiffs to said Tappen or these defend- 
ants; that the average fair rental value of the whole of 
said premises, from said sale to the present time, is $100 
per year and taking the interest of the defendant John 
G. Cole herein which is two-ninths thereof, or $22.22 per 
year, or $440 for said period, and deducting therefrom the 
proportion chargeable to him for purchase price, taxes 
paid by said Isaac Boyd and improvements, which 
amounts to $314, there is now due him, on so accounting, 
the sum of $130.” 

A decree was entered in accordance with the findings. 
The plaintiffs, against whom the decree runs, bring the 
case here on appeal, and the defendants ask a reversal of 
that portion of the decree against them and in favor of 
John G. Cole. 

The principal question in this case is whether the stat- 
ute of limitations had run as against all of the plaintifis, 
except John G. Cole, at the time this action was com- 
menced. The case is presented to the court on the theory 
that it is an action for relief on the ground of fraud, and 
that by the provisions of section 12, Code of Civil Pro- 
cedure, it did not accrue until the discovery of fraud, and 
would not be barred until four years after such discovery. 
The plaintiffs appealing insist that the evidence is insuffi- 
cient to sustain the findings of the trial court; that four 
years intervened between their discovery of the fraud 
and the commencement of the action. We have gone over 
the evidence covering this point with more than usual 
care, and to our minds it leaves little room for doubt that 
at least four years before the commencement of this ac- 
tion all of the plaintiffs were in possession of sufficient 
facts concerning the transaction to put them upon their 
inquiry, which, had it been pursued in the light of such 
facts, with ordinary diligence, would have laid bare the 
entire transaction. The statute in question begins to run, 
not from the actual discovery of the fraud, but from the 
time of the discovery of such facts as would put a person 
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‘of ordinary intelligence and prudence on inquiry, which, 
if pursued, would lead to such discovery. Gerner v. 
Mosher, 58 Neb. 1385, 46 L. R. A. 244. Such being the 
rule, the evidence, in our opinion, is abundantly sufficient 
to sustain the finding of the trial court on this point as 
to the appellants, the youngest of whom was thirty-one 
years old when this action was brought, so that the ques- 
tion of disability does not arise as to them. 

The defendants contend that the decree, so far as it is 
in favor of the plaintiff John G. Cole, is erroneous and 
should be reversed. The statute of limitations is not in- 
voked as to him, as he was only twenty-three years old 
when the action was commenced. But the reversal as to 
him is sought on the ground that he has not offered to do 
equity by offering to reimburse the defendant, who was 
the real purchaser at the sale in question. The finding of 
the court, amply sustained by the evidence, shows that 
_ such purchaser has in his hands of the rents and profits 
more than sufficient to reimburse him for all that he has 
paid out on account of the land. The allegations of the 
petition are to the same-effect. That being true, no formal 
offer to do equity was required; in fact, under the circum- 
stances shown there was nothing equity required of such 
plaintiff. 

It is recommended that the decree of the district court 
be affirmed. 


DuFFIE and AmEs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the decree of the district court is 


AFFIRMED. 
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GEORGE PRatTr vy. CHARLES S. SMITH. 
Firep Marcu 18, 1903. No. 12,689. 


Error: ReEcorD: PrEsuMpPTION. Where it is claimed that the court 
erred in permitting a pleading to be amended during trial, the 
_ alleged fact must be shown by the record; its existence bia not . 
* be presumed, ‘ 


Error to the district court for Buffalo county: Homer 
M. SULLIVAN, Districr Jupep. Affirmed. 


J. F. Walker, for plaintiff in error. 
D. C. Wenzell, contra, 


SuLuLIvAN, C. J. 


This action involving an examination of a long list of 
mutual charges and credits was submitted to a jury, who 
returned a verdict in favor of the plaintiff for $2.15. Two 
assignments of error are discussed by counsel for defend- 
ant. They are as follows: 


“1. The court erred in permitting the plaintiff in said 
court to introduce an item or items for team work amount- 
ing to $40, said item or items being no part of the amount 
sued upon or sought to be recovered by the plaintiff, and 
was not in his items of account against the defendant and 
not in the plaintiff’s petition. 

“2. The defendant was surprised by the intvodnetion 
of said item of $40 introduced by the plaintiff for team 
work, he having no knowledge that such item of charge 
existed and was not prepared to meet it and answer 
thereto, the same being material to the issue changing the 
computation of the jury resulting in a verdict against 
the plaintiff.” 

The difficulty with these assignments is that they have 
no adequate foundation in the record. If the item for 
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team work was not in the petition when the trial was com. 
menced, the record fails to show that fact. It is certainly 
in the petition now and there is no evidence of an amend- 
ment having been made during the trial. Error will not 
be presumed; it must appear affirmatively. 
The judgment is 
_ AFFIRMED. 


WILLIAM Kogpkn y. Sfatp OF, NEBRASKA. 
Ficep Marcu 18, 1903. No. 12,878. 


Criminal Offense: Bow1ine Attey. The running of a bowling alley 
in connection with a saloon or hotel, is in this state a criminal 
offens.. 


Erexor to the district court for Colfax county: ConraD 
HOLLENBECK, District JuUDGH. Affirmed. 


George H. Thomas, Frank J. Everett and George W. 
Wertz, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


SULLIVAN, C. J. 


The defendant, Koepke, a licensed vender of intoxicat- 
ing liquors, was found guilty of establishing and main- 
taining upon the premises where his saloon was located 
a ball or ninepin alley. Motions for a new trial and in 
arrest of judgment were overruled and sentence imposed. 

The facts charged in the information are admitted, but 
it is claimed that they do not constitute a crime. Section 
221 of the Criminal Code, the section upon which the 
prosecution was grounded, is as follows: 

“Tf any keeper of a public house, or retailer of spiritu- 
ous liquors, in this state, shall establish, keep, or permit 
to be kept upon his or their lots or premises, any ball or 
ninepin alley, or shall in whole or in part be interested 
in any ball or ninepin alley, upon the lot or premises of 
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another, he or they shall pay a fine of not less than ten 
nor more than one hundred dollars; and this section shall 
be construed to extend to any alley denominated. a nine 
pin alley, whether such alley is used for playing therein 
a greater or less number than nine pins.” 

It is argued by counsel for defendant that this section 
forbids a retailer of intoxicants or the keeper of a public 
house from keeping, or being interested in, a bowling alley 
anywhere in the state, and that it is, therefore, an un- 
reasonable restriction upon individual freedom, and a 
violation of the right of every citizen to the equal pro- 
tection of the laws. Under counsels’ construction the 
statute as a whole would perhaps be indefensible; but we 
are not disposed to think it was designed to exclude inn- 
keepers and saloonkeepers from a business in which all 
other citizens are permitted to engage, but rather to pre- 
vent evils supposed to result from running a bowling alley 
in connection with a saloon or hotel. It is rather to be 
presumed that the legislature failed to express itself 
clearly than that it intended to enact an unconstitutional 
law. Plewler v. State, 11 Neb. 547; State v. Stuht, 52 
Neb. 209. But if we were to accept the view that the pro- 
hibition against keeping a bowling alley, or being finan- 
cially interested in one, is subject to no implied limitation, 
it would not follow that the judgment is wrong. The 
enactment of a law prohibiting the running of a bowling 
alley in connection with a saloon or hotel was of course 
a legitimate exercise of legislative power, and the pro- 
hibition is valid even if it be regarded as embraced within 

_a broader prohibition which is void to the extent that it 
is broader. Where there is a conflict between a statute. 
and the constitution, the statute, if the valid and invalid 
parts are severable, yields to the extent of the repugnancy, 
but it yields no further, unless the invalid part was an 
inducement to the adoption of the remainder. Scott v. 
Flowers, 61 Neb..620. 

The judgment is 

AFFIRMED. 
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AvGust F, JAHNKE V. STATD OF NEBRASKA. * 
Fiiep Marcu 18, 1903. No. 12,979. 


1. Felony: Previminany EXAMinaTion. In a prosecution by informa- 


tion for a felony, in the absence of his waiver of a right to a 
preliminary examination, a defendant can not be put upon trial 
for the crime charged over his objections, until such preliminary’ 
hearing is accorded him, and he is held by the examining magis- 
trate to await a trial in the district court. 


2. Plea in Abatement. By the interposition of a plea in abatement 


after the filing of an information against one accused of a felony 
the question may properly be determined as to whether a pre- 
liminary examination has been had or waived. 


3. Preliminary Examination. The statute providing for preliminary 


examinations contemplates that before a person can be proceeded 
against by information, he must be brought before an examining 
magistrate, charged with the commission of a crime, and that 
the magistrate shall proceed to hear the complaint, examine such 
witnesses as are produced in support thereof or to controvert the 
same, and then exercise judgment or discretion of a judicial 
character in determining from the evidence adduced whether the 
accused should be held to appear for trial in the district court, 
or should be discharged for want of probable cause, or because 
it is not made to appear that a crime has been committed. 


4, Plea in Abatement: PRELIMINARY EXAMINATION. When the quantity 


or sufficiency of the evidence to justify the holding of a person 
to answer for a crime in the district court is called in question 
by a plea in abatement,*and it appears that there has been a 
preliminary hearing in form and substance, and that evidence has 
been introduced in support of the complaint such as to invoke an 
honest exercise of judgment or discretion in the weighing of such 
evidence and in reaching a conclusion as to the order or judg- 
ment to-be entered, and from which a fair legal deduction may 
be reached that a crime has been committed, and there is testi- 
mony tending to show that the accused committed the offense 
and he is held to await trial in the district court, a preliminary 
examination has been had within the meaning of the statute 
and the plea in abatement would be unvailing. 


: Demurrer. Held, That a preliminary examination within 
the meaning of the statute had been accorded the defendant in 


* Rehearing allowed. setement below affirmed. See opinion, page 
181, post. 
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the case at bar, and that the trial court properly sustained a 
demurrer to his plea in abatement alleging that no such examina- 
tion had been had. 


6. Change of Venue. An application for a change of venue is ad- 
dressed to the sound discretion of the trial court, and its ruling 
thereon will not be held erroneous, unless an abuse of discretion 
is shown. 


If, upon the showing made in support of and against an ap- 
plication for a change of venue, it does not appear that there ex- 
ists: reasonable grounds on which to found a belief that the 
defendant can not have a just trial in the county by a fair, un- 

. biased and impartial jury, the trial court may properly overrule 

the application. 

8. Juror: QuaLtricaTion. Where, on a challenge of a proposed jurér 
for cause on the ground that he has formed or expressed an 
opinion concerning the guilt or innocence of the defendant, it 

appears that such. opinion is not unqualified and is formed from 
reading newspaper accounts of the transaction, or from common 
talk or rumor regarding the same, and that notwithstanding such 
opinion the juror is unbiased, and can impartially hear and 
consider the evidence and arrive at a verdict solely with reference 
thereto and the instructions of the court, uninfluenced by any- 
thing heard or read prior to the trial, the court may admit such 
person to sit in the trial of the case as a qualified juror. 


9. Challenge for Cause: Revirw. An exception by the defendant to a 
ruling of the trial court on a challenge for cause in a felony 
case, is not properly presented for consideration on review, where 
the juror is afterwards excused, and the record does not show 
the exhaustion of al] his peremptory challenges, and that the 
proposed juror to whom the exception relates was excused .by 
him in the exercise of his right of peremptory challenges. 


10. Evidence: Prion ATTEMPTS TO COMMIT THE SAME CrImME. It is 
competent, in the prosecution of a person for murder, for the 
state to prove prior attempts by the defendant ‘to kill the deceased, 
as tending to. establish an intent to kill, and plan and design 
adopted and resorted to in the commission of the crime. 


11. Privileged Communication. Statements made by one to an attor- 
ney in the capacity of a client communicating with his counsel, 
is a privileged communication, which can not lawfully be di- 
vulged by counsel, nor drawn from the witness on cross-examina- 
tion without his consent. ; 
Held, in the case at bar, that the relation of attorney and 


client exists, and that the testimony sought to be elicited on cross- 
‘examination was properly excluded by the court. 


12, 


13. Principals in First and Second Degree. Under the Criminal Code 
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of this state the law does not distinguish between principals in 
the first and second degrees. 


-14, : Where a person accused of the commission of a felonious 
homicide is present at the time aiding, abetting, and assisting or 
counseling and procuring its commission, and a felony is com- 
mitted, then he is guilty in the same degree and to the same ex- 


tent as though he had performed the act causing death. 


. Instructions. Where by the evidence it is conclusively shown 
that the defendant either committed the crime charged,—that is, 
murder in the first degree,—or is entirely innocent, noninstruc- 
tion to the jury by the trial court with respect to the lesser de- 
grees of homicide embraced in the charge alleged in the informa 
tion is not erroneous. 


1 


oO 


Other instructions given and refused, excepted to by the 
defendant, examined, and the ruling thereon held proper. 


17. Discharge of Jury: Lxecat Discretion. The time which jurors 
shall be kept together before they are finally discharged because 
of their inability to agree on a verdict rests largely in the dis- 
cretion of the trial court, but this is a legal discretion, and it 
legal rules and principles governing are transgressed, the action 
can not be upheld. 


18. Verdict. Where the jury, after being kept together for an unusual 
length of time, have returned a verdict of guilty and there is 
nothing in the record inconsistent with the view that it was 
agreed to voluntarily by all the jurors solely from a consideration 
of the evidence and the instructions of the court unaffected by 
anything in the nature of coercion, the verdict will not be dis- 
turbed. 


19. Evidence. Evidence examined, and found sufficient to support a 
verdict of guilty of murder in the first degree, as returned by the 


jury. 
20. Other Errors. Other errors assigned examined, and found to 
furnish no sufficient basis for a reversal of the judgment. 


Error to the district court for Box Butte county: WILL- 
14M H. Westover, District JuDGE. Affirmed. 


Robert C. Noleman and Benjamin F. Gilman (on rehear- 
ing Francis G. Hamer and Thomas F. Hamer), for plain- 
tiff in error. E 


Frank N. Prout, Attorney General, Norris Brown and 
William B. Rose, for the state. 
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HoLcoms, J. 


The defendant, August Jahnke, was tried and convicted 
in the district court of Box Butte county wpon an infor- 
‘mation filed by the county attorney charging him with 
murder in the first degree. In the verdict returned by 
the jury, imprisonment in the penitentiary for life was 
fixed as the punishment to be inflicted for. the crime of 
which he was found guilty. The homicide was committed 
by shooting one Michael Sirck in the right side and back 
with a loaded shotgun, the shot from which penetrated 
his lungs, causing death within four to six hours there- 
after. The gun at the time the load was discharged, was 
in the hands of one Oliver Olson. The prosecution by the — 
state was conducted upon the theory that the homicide 
_ was committed by shooting as above stated by Olson, who 

fired the shot with felonious intent and in pursuance of a 
prearranged plan between the defendant and Olson; the 
defendant at the time being present, aiding, abetting, as- 
sisting, and procuring the commission of the crime, and 
by reason thereof was a principal in the transaction. The 
motive actuating the parties was to procure insurance in 
the sum of $4,000, which prior thereto had been procured 
on the life of the deceased, payable to his estate; the de 
fendant Jahnke being the sole beneficiary under a will 
executed in his favor by the deceased at the time of pro- 
curing the life insurance policy, and as a part of the 
same transaction. The life insurance money, according 
to the testimony of Olson, was to be divided equally be- 
tween the defendant and himself after the doctor’s bill 
and funeral expenses had been paid. As a part of the 
prearranged plan, according to Olson’s version of the 
affair, the shooting of the deceased and his death by that 
means was to be accomplished, and thereafter be reported 
and treated as having been occasioned by an accidental 
discharge of the shotgun. The defense of Jahnke was 
conducted on the theory that the shooting was in fact 
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- accidental, and that Olson’s testimony to the contrary was 
manufactured by reason of influences and inducements 
exerted on and held out to him by the county attorney and 
the sheriff of the county and in the hope of receiving im- 
munity for his participation in the crime. After the de- 
fendant’s conviction, Olson pleaded guilty to murder in 
the second degree, which was accepted by the county at- 
torney, and a sentence imposed by the court of twenty 
years’ imprisonment in the penitentiary. The testimony 
of Olson disclosed that several prior attempts had been 
made to take the life of the deceased, all of which had 
proved unsuccessful, and that thereupon it was agreed 
between them that a shotgun should be procured and his 

_ death accomplished by shooting under the pretense that 

it was the result of an accident. The uncontradicted evi- 

dence goes to show that while the deceased, who was a 

bachelor, living alone, was sitting at the breakfast table 
at his home, the defendant being seated on the opposite 


'. side of the table talking to him, Olson came from ap ad- 


joining room through a partition door immediately to. 
the right and to the rear of where the deceased was sitting, 
and that just as he passed through the door the charge 
in the gun was exploded, the shot striking the deceased 
in the right side or back near the spinal column, pene- 
trating his lungs, from which his death soon resulted. 
The deceased at the time lived in the country some twelve 
miles from Alliance, the county seat of Box Butte county. 
The defendant and Olson had frequently stopped with him 
" for meals and overnight when in that vicinity. The de- 
fendant, at the time of the homicide, was living at Alli- 
ance, but within a year or two prior thereto had lived on 
another farm or ranch in the neighborhood where deceased 
was living. Olson is a brother-in-law of the defendant. 
The morning preceding the homicide defendant, with his 
son, whé was about eighteen years old, and Olson, drove 
from Alliance to the home of the deceased, where they re- 
mained over night. It was testified by Olson that the plan 
was to shoot the deceased on the same evening they ar- . 
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rived at his home, but because of the presence of a rela; 
tive who visited him during the evening, these plans mis- . 
carried. During the night, says Olson, while he and the 
defendant were occupying the same bed in a room’ by 
themselves, it was agreed between them that they would 
undertake to accomplish their object on the following 
morning, and that the shooting at the time and in the 
manner narrated was the final consummation of the con- 
spiracy they were engaged in. 

The record which is presented for review by defendant 
is quite voluminous, and the petition in error contains 
near three hundred assignments of alleged errors, of which 
only those which are argued in brief of. counsel will be 
considered. Some, even, of the assignments of error which 
are argued are not deemed of sufficient importance to be 
noticed and considered more than in a very brief way. 

When ‘called upon to answer the information filed 
against him, the defendant interposed a plea in abatement 
on the ground that there had been no preliminary examina- 
tion of the offense of which he was informed against, such 
as is by law required. In the plea in abatement was set 
out in full all the proceedings had before the examining 
magistrate, including the testimony which had been in- 
troduced at such hearing. The county .attorney filed a 
demurrer to this plea, which, upon consideration, was sus- 
tained by the court. The ruling on the demurrer is now 
assigned as error. The contention of the defendant is that 
while there was in form a preliminary inquiry to a limited 
degree, it was not such as is required by law, and that the 
evidence upon which the examining magistrate acted failed 
altogether to show that any crime had been committed ; 
that the order of commitment on the evidence adduced 
was entirely unwarranted and without legal justification; 
and the district court therefore erred in holding, as it did 
in effect, that the defendant had been accorded a prelim- 
- inary examination within the meaning of the law. The - 
question directly presented to us, is what shall be the 
standard by which to determine whether a preliminary 
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examination has been had such as will authorize a county 
attorney to proceed in the trial of a person accused of 
a felony, when such an examination has not been waived, 
and where at least a form of examination has been had, 
some evidence introduced, and a finding by the magistrate 
that a crime has been committed, and also that there is 
probable cause to believe the person charged guilty of its 
commission? It has frequently been held in this and in 
other jurisdictions that where prosecutions by information 
are allowed in the absence of a waiver by a defendant ac- 
cused of ‘crime of his right to a preliminary examination, 
he can not be put upon trial for the crime charged over his 
objections until such preliminary hearing has been ac- 
corded him and he held to await a trial in the district 
court, and that a plea in abatement is the proper method 
of determining whether or not such hearing has in fact 
been had or waived. White v. State, 28 Neb. 341; Coffield 
v. State, 44 Neb. 417; Latimer v. State, 55 Neb. 609, 70 
Am. St. Rep. 403. In the case last cited it is said that 
the object of a preliminary examination before an examin- 
ing magistrate is to ascertain whether the crime charged 
has been committed, and if it is found to have been, then 
whether there is probable cause to believe the accused 
committed it, and if such is found to be the case, to insure 
his appearance in the district court to answer the com- 
plaint by recognizing him to appear thereat, or, in default 
of recognizance, to commit the accused to jail until an 
information may be presented against him and he be re- 
quired to answer for the crime charged. What the statute 
evidently contemplates is that when a person is charged 
with the commission of a felony, before he can be pro- 
ceeded against by information he must be brought before 
an exanlining magistrate on such charge, and that the 
magistrate shall proceed to hear the complaint and ex- 
amine such witnesses as are produced in support thereof 
or to controvert the same, and then exercise judgment or 
discretion’ of a judicial character, with which he is in- 
vested, in determining whether from the evidence ad- 
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duced, the accused should be held to appear for trial in 
the district court or should be discharged for want of 
probable cause, or because it is not made to appear that 
a crime has been committed. It was not, we apprehend, 
the intention of the statute that by a plea in abatement 
errors in the judgment of the examining magistrate should 
be corrected, or that the evidence introduced should be 
weighed for the purpose of determining its sufficiency, as 
might be the case by a reviewing court when the questions 
involved are those solely of guilt or innocence of the ac- 
cused. , 

When the quantity or sufficiency of the evidence to jus- 
tify the holding of a person to answer for a crime is called 
in question, as in the case at bar, by a plea in abatement, 
the only question to be considered is with reference to the 
powers of the magistrate which are called into action in 
the determination of what shall be the result of such hear- 
ing. If he is compelled to act judicially, and to determine 
as a judicial question the matters over which he has juris- 
diction, and does determine such questions upon compe- 
tent evidence, then an error in judgment as to the result 
reached can not be determined by a plea in abatement. 
It is only where there is in fact no preliminary examina- 
tion, either in form or substance, that advantage can be 
taken of by such a plea. It is the rule in this jurisdiction 
that while the question of the sufficiency of the evidence 
introduced at a preliminary examination to hold an ‘ac- 
cused to answer for a crime with which he is charged may 
be raised and tried in habeas corpus proceedings, yet 
where it appears that the court had jurisdiction, that an 
offense had been committed, and there is testimony tend-, 
ing to show that the accused committed the offense, the 
court will not weigh the evidence further to see whether 
it was sufficient to hold the accused on the ground of prob- 
able cause. It is not necessary in such cases that the evi- 
dence should be sufficient to support a verdict of guilty, 
or show guilt beyond a reasonable doubt. In re Balcom, 
12 Neb. 316; State v. Banks, 24 Neb, 322, 326; Rhea v, 

15 
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. State, 61 Neb. 15. We feel quite certain that when the 
same question is raised on a plea in abatement that the 
inquiry can go no further nor be entered into to any 
greater extent in the determination of such a plea, nor do 
we say that the sufficiency of the evidence may be inquired 
- into to the same extent upon such plea as it can in proceed- 
ings under a writ of habeas corpus. We are disposed to 
the view that the true test should be whether in fact there 
was a-hearing as to the crime charged in form and sub- 
stance as contemplated by the statute, and whether the ~ 
evidence introduced at such hearing is such as to invoke 
an honest exercise of judicial discretion, a bona-fide judg- 
ment or determination on the part of the examining mag- 
istrate by weighing and considering such evidence in ar- 
riving at a conclusion as to the order or judgment to be 
entered; and if such is the case, then it can not be said 
that a preliminary examination, within the meaning of 
the statute, which will support the filing of an information 
in the district court, has not been had. If, after the filing 
of a complaint charging a felony, the magistrate proceeds 
to inquire into the complaint by an examination of the 
witnesses offered by the state and the accused, and from 
the evidence thus adduced he is required to determine 
therefrom whether a crime has been committed, and 
whether there is probable cause to believe the accused 
guilty of its commission, and does so determine upon evi- 
dence sufficient in quantity to necessitate consideration 
and deliberation judicial in character in reaching a fair 
legal deduction and to justify an inference of probable 
guilt, when the party is held to answer the charge, the 
statute is satisfied, and a preliminary examination such 
as the accused is entitled to, in the absence of a waiver, 
has been accorded him. In the case at bar, as shown by 
the record of the preliminary hearing of the defendant be- 
fore the county judge acting as an examining magistrate, 
two witnesses were sworn and testified for the state. The 
defendants offered no testimony, and were content, under 
advice of counsel, ta rest on a motion to discharge them 
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for want of sufficient evidence to hold them to answer in 
the district court, which was presented after the state had 
introduced all the evidence offered in its behalf. The evi- 
dence introduced disclosed without doubt the commission 
of a homicide. The only question for determination by 
the magistrate in reaching a conclusion was whether or 
not the killing was excusable as the result of an accident. 
There was proof of the nature of the wound which pro- 
duced death, the place where inflicted on the body of the 
‘deceased, and that the shooting was done while the gun was 
carried by Oliver Olson in the presence of the defendant. 
It developed at the hearing that the parties accused had 
stated that the shooting was accidental. The evidence 
showed that the parties accused had removed the cloth- 
ing from the deceased when the physician, the first one 
who saw him after he was shot, arrived at his house. The 
course of the shot producing the injury was described, and 
the position of the parties at the time the shot was fired. 
It appeared that the clothing worn by the deceased at 
the time had been burned, evidently as a result of the ex- 
plosion of the powder, and that when’ the gun was fired 
the person holding it was standing not to exceed four feet 
from the deceased; that from the relative positions of 
the parties, Olson, as he passed through the door, was 
immediately to the right of and quite close to the deceased, 
who was sitting in a chair at the table, and that when the 
gun was discharged the shot struck his body on the back 
and right side, ranging slightly downward and inward 
from his spinal column. From the whole of the evidence, 
the relative position of the parties, the way the gun must 
have been held, and the direction in which pointed, we 
think it manifest that legal deductions are fairly warrant- 
able wholly inconsistent with the theory of an accidental 
discharge of the gun unaccompanied by any explanation 
other than the naked statement that the shooting was 
accidental. If the evidence made a prima-facie showing 
of the commission of a felony, or warranted a legal deduc- 
tion that one had been committed, then the probable guilt 
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of the defendant followed as a logical and necessary se- 
quence. Nothing is disclosed by the record of the pre- 
liminary examination as to any explanation offered con- 
cerning the details of the alleged accidental killing. All 
that appears is that defendants stated that the deceased 
was shot accidentally while Olson was carrying the gun 
as he came through a door near where deceased was sit- 
ting. We think that it is obvious that the evidence of- 
fered by the state was of such a nature as to call for an 
honest judgment on the part of the examining magistrate 
in determining what should be the result of the prelim- 
inary examination, and that his conclusion, reached from 
a consideration thereof, can not be said to be the result of 
an arbitrary order unsupported by evidence, or that no 
preliminary examination was in fact held. The examina- 
tion, we have said, is for the benefit of the accused. It 
is not only to advise him of the exact nature of the crime 
with which he is charged, and ascertain whether there is 
probable cause to believe that he committed it, but also 
affords him an opportunity to relieve himself of an ac- 
cusation, and dispel all probabilities of guilt by offering 
evidence in his own behalf. The defendant offered noth- 
ing to disprove the state’s evidence, nor made any objec- 
tion to the order of commitment save to move the examin- 
ing magistrate to discharge him for want of sufficient 
evidence. He is not now, in our judgment, under the 
record, in a position to say that no examination has been 
had, or that he has been denied any right which is ac- 
corded him by the statute before he may be required to 
answer to the information of the county attorney charging 
him with the commission of the crime for which he was 
tried and convicted, and the ruling of the district court 
on the demurrer to the plea in abatement is, therefore, 
without error. 

It is also argued that the court erred in refusing to 
grant a change of venue on the application of the defend- 
ant. In support of the motion there were filed the affi- 
davits of the defendant, his son, who at the time stood 
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jointly charged with him with the commission of the 
same offense, and four of the citizens of Box Butte county. 
The affidavits of all save those of the attorneys for the 
defendant in support of the motion were of a general 
character, alleging, in substance, that the defendants could 
not have a fair and impartial trial on account of strong 
prejudice and bias of the citizens of the county generally. 
The affidavits filed by the two counsel for the accused 
narrated what a number of citizens, and especially those 
residing in Alliance, are purported to have said, to the 
effect that the defendants could not get a fair trial because 
there was a strong prejudice existing against them and a 
deep feeling that they were guilty of the crime charged; 
that such parties would not sign affidavits in support of 
the motion for personal and business reasons,—and that 
the defendants could not, as the affiants believed, have a 
fair trial in Box Butte county. Much is set out in detail 
in the affidavits of counsel as to what different persons 
had said to those making the affidavits, and of the connec- 
tion of the insurance company (a local organization) and 
its principal officers with the transaction preceding the 
homicide, and of their influence and standing in the county, 
and of the feeling of defendants’ guilt prevailing generally, 
occasioned by rumors which had been set afloat in all 
parts of the county. There was also narrated the purported 
expressions of a number of citizens of a positive and em- 
phatic character concerning the defendants’ guilt, and of 
the impossibility of securing a fair, unbiased and impartial 
jury to try them in that county. The counter affidavits 
offered by the state were signed by over a half hundred 
of the citizens of the county, and were to the effect. that 
there has been no unusual feeling exhibited in the case, 
or interest taken in the prosecution of the defendants; 
that a large majority of the people knew nothing of the 
merits, and, when the subject was mentioned, it was un- 
coupled with any. feeling of prejudice or resentment, and 
that but few of the citizens were acquainted with the de 
fendants or the deceased; and that more than seventy-five - 
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per cent. of the voters were absolutely free from bias, preju- 
dice or opinion in regard to the guilt or innocence of the 
accused, and could serve as fair and impartial jurors, and 
that a fair and impartial trial by an unprejudiced jury 
could be secured in the county. In the counter affidavits 
of the state appear the names of several who, by tlie affi- 
davits in support of the motion, it is said had expressed 
the opinion that a fair and impartial trial could not be 
had. As to all such there was a direct conflict between the _ 
affidavits made by themselves and what by the affidavits 
in support of the motion they are represented as saying. 
While the affidavits in support of the motion appear for- 
midable, we think they must be reconciled with counter 
affidavits on the theory that counsel in their zeal and earn- 
estness for their client have magnified every expression 
more or less unfavorable to their client’s interest, which 
very probably found vent here and there, into a wide- 
spread sentiment and deep-seated conviction hostile to 
their client; and that the expressions of opinion of guilt 
from what had been heard or read in the newspapers 
which came to the ears of counsel were accepted as un- 
mistakable evidence of bias and prejudice prevailing gen- 
erally throughout the county, which would result in a con- 
viction of their client in any event, who, to them, was 
guiltless of crime or wrongdoing. The motion was ad- 
dressed to the sound discretion of the trial court, and its 
ruling thereon will not be held erroneous unless an abuse 
of discretion is shown. Smith v. State, 4 Neb. 277; Stop- 
pert v. Nierle, 45 Neb. 105, 110; Olwe v. State, 11 Neb. 1; 
Lindsay v. State, 46 Neb. 177, 181; Welsh v. State, 60 Neb. 
101. The motion, we think, is without any merit, save by 
reason of the fact that the county of Box Butte is sparsely 
populated, and that by far the larger number of its citizens 
reside in Alliance, where an inquest was held over the 
body of the deceased, and where the preliminary examina- 
tion was conducted, which necessarily must have resulted 
in giving quite general currency in that particular locality 
to the supposed facts and circumstances attending the 
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homicide and in relation thereto. Thereis altogether a lack 
of evidence showing unusual excitement, heated discussion 
or violent remarks by the citizens generally concerning the 
matter. Public feeling and sentiment apparently did not 
run high by reason of the homicide, but continued to flow 
in its accustomed channels. Those who became acquainted 
with what purported to be the facts doubtless formed opin- 
ions of a more or less fixed character, and probably some 
may have expressed themselves in strong language con- 
cerning the apparent atrocity of the crime and the venality 
exhibited in its perpetration. The citizens generally, how- 
ever, did not allow the tragedy to ruffle their feelings nor 
disturb their minds to an extent beyond that which might 
reasonably be expected by reason of the happening of such 
an event in any peaceable and well-disposed community. 
Upon the whole the showing does not impress us as war- 
ranting the conclusion that there exist reasonable grounds 
on which to found the belief that the defendant could not 
have a just trial in that county by a fair, unbiased and 
impartial jury, and, such being the case, the court’s denial 
of the motion for a change of venue can not be said to be 
erroneous. Argabright v. State, 62 Neb. 402; Goldsberry 
v. State, 66 Neb. 312. 

Error is sought to be predicated upon the trial court’s 
rulings on challenges for cause to certain of the jurors im- 
paneled and sworn to try the defendant. The grounds of 
challenge in each and every instance relate solely to the 
qualifications of the several jurors objected to by reason 
of their having formed or expressed an opinion concerning 
the guilt or innocence of the defendant, based either on 
newspaper reports, or rumors, or hearsay concerning the 
occurrence. In no instance does it appear that any of the 
jurors to which challenges for cause were interposed by 
the defendant had talked with witnesses or others who 
purported to’ be acquainted with the facts nor to have been 
present at a coroner’s inquest held over the body of the 
deceased, or the preliminary hearing before the examining 
magistrate, or to have heard of or read the,testimony taken 
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at such hearings. Such an opinion as was held to or 
entertained by these several jurors arose exclusively from 
common talk or rumor circulating through the county, or 
by reading a newspaper account of the affair. An epitome 
of the voir dire examination of one of the jurors thus ac- 
cepted over defendant’s objection is here produced, which 
is a very fair illustration as to the qualifications of all 
those selected over defendant’s objection, and which we 
regard as favorable to the views entertained by defend- 
ant’s counsel as any that could be selected. In his voir 
dire examination on behalf of the state, juror Lorence 
stated that he had heard about the case; that what he had 
heard was just the common talk, none of the particulars; 
that he had never heard what purported to be facts from 
* any person who claimed to know them; that he had read a 
newspaper account of the matter in the Alliance Herald, | 
and that his opinion was based solely on what he had read 
and the common talk. On the examination on behalf of 
the defendant the juror stated that he was not acquainted 
with the defendant nor the deceased; that he thought he 
heard about the matfer the next day; that he knew nothing 
about the corener’s inquest, and never talked with any one 
who claimed to know the facts concerning the case; that 
he heard what purported to be the motive for the killing, 
which caused him to form an opinion; that what he heard 
did not prejudice him against the accused’ that the opin- 
ion he formed after he heard of the alleged motive was 
with respect to whether the defendants were guilty, and 
that he had the opinion at the time of the examination, and 
would believe that way until he had heard somehing differ- 
ent; that it would remain with him during the trial till he 
heard something that would change it, and that he could 
not go into the case with the same free mind that he would 
if he had never heard anything about it; that he had no 
prejudice, but had an opinion about the case; that it was 
such an abiding and fixed opinion as would stay with him 
during the trial of the case till he heard something to 
change it. When interrogated by the court, the juror 
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stated that all he had heard was from rumors and reading 
about the case in the newspapers, and that it was from 
these sources of information that he had made up his mind 
concerning the merits of the case, which would remain 
with him till he had heard something different as to what 
was the motive of it; that he knew nothing of the truth 
of the rumors, and that the opinion which he had he did 
not think would influence him in finding a verdict should 
he be retained as a juror; that he did not think it would 
influence him in any degree whatever; that he thought he 
could wholly disregard everything he had heard and read 
and render a verdict solely upon the evidence introduced 
at the trial and the instructions of the court, and that he 
would do so if selected as a juror. Thereupon the chal-. 
lenge was overruled, to which the defendant excepted. 
Other jurors, whose qualifications were in all respects 
substantially the same as the one whose evidence we have 
spoken of, were likewise ‘accepted over the defendant’s 
objection. By section 468 of the Criminal Code it is pro- 
vided: “That if a juror shall state that he has formed, 
or expressed, an opinion as to the guilt or innocence of the 
accused, the court shall thereupon proceed to examine, on 
oath, such juror as to the ground of such opinion; and if 
it shall appear to have been founded upon reading news- 
paper statements, communications, comments, or reports, 
or upon rumor, or hearsay, and not upon conversations 
with witnesses of the transactions, or reading reports of 
their testimony, or hearing them testify, and the juror 
shall say, on oath, that he feels able notwithstanding such 
opinion to render an impartial verdict upon the law and 
the evidence, the court, if satisfied that said juror is im- 
partial, and will render such verdict, may, in itg discre- 
tion, admit such juror as competent to serve in such case.” 
This section has been frequently construed, and the rule 
now seems to be that if, upon the whole examination of a 
juror, it appears that notwithstanding what he has heard 
upon rumor or hearsay, or what he has read in the news- 
papers, he appears to be wholly free from any such pre- 
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conceived opinion or bias as would interfere with his de- 
termination of the question of the guilt or innocence of 
the accused solely from the evidence at the trial and the 
court’s instructions, that he is a competent and qualified 
juror and it would not be an abuse of discretion to over- 
rule a challenge for cause on that ground. In Curry v. 
State, 4 Neb. 545, 548, it is said that if a juror expresses 
any doubt of his ability to render an impartial verdict 
upon the law and the evidence, he should not, in the face of 
a challenge for cause, be retained ; and that even where by 
his formal answers a juror brings himself within the let- 
ter of the statutory qualification, if the court should dis- 
cover the least symptom of prejudice, or unfairness, or an 
evident desire to sit in the case, in justice both to the state 
and the accused the juror should be rejected. This rule 
was quoted approvingly in Cowan v. State, 22 Neb. 519, 
523. In Basye v. State, 45 Neb. 261, it is held that the 
trial court should exercise a sound discretion in respect to 
the examination of jurors as to their qualification, and 
that in order to constitute prejudicial error a clear abuse 
of discretion must be shown. This rule has been reaffirmed 
in Rhea v. State, 68 Neb. 461, where it is held that greater 
’ latitude will be given in rejecting than in retaining a 
juror whose qualification to try the cause is challenged. 
In the late case of Dinsmore v. State, 61 Neb. 418, where 
the grounds of challenge were very similar to those in the 
case at bar, it is held that an opinion formed by une called 
as a juror in a criminal cause does not affect his compe- 


tency, or afford cause for challenge unless it is unqualified ~ 


as to the guilt or innocence ‘of the accused of the crime 
charged, and that an opinion formed solely on rumor and 
newspaper reports will not disqualify a juror where it is 
shown that the opinion is merely hypothetical, and such as’ 
will not prevent his returning a fair and impartial verdict 
upon evidence adduced on the trial under the instructions 
of the court. We are disposed to the view that the quali- 
fications of the jurors in the case at bar who were retained 
notwithstanding the exceptions of the defendant are not 
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open to question under the rule last announced, and that 
there was no abuse of discretion such as would work a re- 
versal of the judgment in the rulings of the trial court 
on the challenges for cause made by the defendant. A 
full consideration of the voir dire examination of each 
of the jurors accepted who were challenged renders it 
manifest that the opinion which at the time was enter- 
tained was founded upon the supposed facts of the case, 
knowledge of which was gained by rumor or hearsay or 
by reading newspaper accounts of the affair, and was not 
of such a character as to interfere with a fair and impartial 
consideration of the evidence adduced at the trial, and 
reaching a verdict therefrom solely by a consideration of 
the same under the court’s instruction uninfluenced by 
anything which had been heard or read prior to the trial. 
In this day and age of rapid and widespread dissemination 
of information concerning all current events of any public 
interest it would be unfortunate, indeed, if the formation 
of an opinion based solely on such knowledge and informa. 
tion were to disqualify every person who had acquired the 
information and formed a qualified opinion from serving 
as jurors to try questions regarding which information 
had thus been disseminated generally throughout an en- 
tire county. The effect would be to discount intelligence 
and place a premium on ignorance. The tendency would 
be to have the most important questions of fact involving 
life and property placed in the hands of those least capable 
of reaching correct conclusions. It was to avoid this very 
condition of affairs that led to legislative recognition of 
the fact that an intelligent juror, even though he had read 
of or heard spoken what purported to be a narration of 
facts concerning a transaction afterwards becoming the 
subject of litigation, was as well or better qualified to 
decide the questions of fact involved than one who, because 
of ignorance or indolence, had received no knowledge con- 
cerning the matter. While scrupulous care should be ex- 
ercised vigilantly for the purpose of having every ques- 
tion of fact determined by an absolutely fair and impar- 
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tial jury, we can not believe it conducive to the desired 
end to exclude those who read the newspapers and are 
sensible of the rumors and common talk that gain cur- 
rency upon the happening of any event of general‘ public 
interest. As to one juror who was sworn to try the defend- 
ant, it was disclosed on his voir dire examination that he 
held a policy of insurance in the same company which 
issued the policy on the life of the deceased. This fact 
was made a ground of challenge for cause, the overruling 
of which is assigned as error. No reason is given in sup- 
port of this contention, nor is our attention called to any 
rule of law by which it can be said a legal disqualification 
existed because of the fact mentioned, nor do we perceive 
any from an examination of the statutes with reference to 
the qualification of jurors to sit in the trial of a cause 
where a felony is charged. The information elicited was 
very proper for the purpose of enlightening the defendant 
regarding matters which he had a right to know for the 
purpose of advising him more intelligently in exercising 
his right to peremptory challenges; but the fact that the 
juror was a policy holder in the insurance company was no 
legal ground of disqualification. The rulings of the trial 
court regarding the qualification of the jurors who tried 
the cause must, we think, be held to be not prejudicially 
erroneous. 

It is likewise contended that the court erred to the de 
fendant’s prejudice in overruling several challenges for 
cause to proposed jurors thereafter excused on peremptory 
challenges. To the writer it seems that these several rul- 
ings and the consideration thereof are entirely eliminated 
because the jurors did not sit in the trial of the cause. 
The ultimate question for our determination is whether the 
defendant was tried by a fair and impartial jury, such as 
is guaranteed him by the constitution; and such deter- 
mination can be correctly reached by a consideration 
alone of the qualification of the jurors who were finally 
impaneled and sworn to try the issue presented by a plea 
of not guilty. Loggms v. State, 12 Tex. App. 65. The 
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authorities, however, are quite evenly divided on the ques- 
-tion, and this court, so far as it has committed itself, is 
committed to the contrary doctrine. Thurman v. State, 
27 Neb. 628. It is there held that where a challenge for 
cause is erroneously overruled, the fact that the juror was 
peremptorily challenged thereafter by the defendant would 
not cure the error. We are enabled in the present case to 
dispose of the exceptions now under consideration to our 
satisfaction without further passing on the question as to 
the waiver of error, if any there be, by excusing the jurors 
in the exercise of the right of peremptory challenges. 
What has been said as to the jurors who sat in the trial of 
the case applies with equal force to the rulings of chal- 
lenges for cause to those who were afterwards excused by 
peremptorily challenging them. There may be some slight. 
differences as to the grounds of challenge for cause, but in 
the main they are substantially the same. We have ex- 
amined with some care the testimony elicited in the voir 
dire examination of these several proposed jurors, and do 
not hesitate to say that with scarcely an exception the 
court was clearly right in overruling the challenge for 
cause. But suppose it should appear, which it does not, 
that error was committed in one or two instances in pass- 
ing on the challenges for cause as ‘to these jurors after- 
wards excused by peremptory challenges, we can not say 
in the state of the record as we find it, that the exceptions 
were well taken, and were preserved so as to entitle the 
defendant to a review thereof in this court. The bill of 
exceptions discloses that nineteen peremptory challenges 
were availed of, three by the state and sixteen by the de-. 
fendant. As to the individual jurors excused by the ex- 
- ercise of these several peremptory challenges the record 
is entirely silent. It will not be seriously argued, we 
apprehend, that, even though an error might be committed 
by a ruling on a challenge for cause, if the proposed 
juror was afterwards excused by the state in the exercise 
of its peremptory challenges that the defendant could 
predicate error on the court’s ruling. If the state has ex- 
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cused the juror, then by no possible view of the question 
can it be said the defendant is prejudiced by the ruling 
of the court. Error, it is frequently said, must affirma- 
tively appear, and all presumptions of regularity will be 
- indulged in until the contrary is shown. It is thus made 
manifest that in no event can the defendant predicate 
error on the trial court’s ruling, unless we can determine 
- from the record not only that he exhausted all of his per- 
emptory challenges,’ but that he did so in order to relieve 
himself of a juror who should have been excused by the 
court on his challenge for cause. We find no error in the. 
rulings complained of. 

Numerous assignments of error relate to the admission 
and rejection of evidence offered during the trial. Many 
of these assignments are of the most general character, - 
and no effort is put forth by counsel to point out to us the 
principles of the law of evidence which it is claimed are 
violated, or by argument assist us in reaching a correct 
conclusion in respect thereof. Several pages of defend- 
ant’s brief are devoted to an abstract statement of the 
evidence, interspersed here and there with suggestions 
that the evidence received or rejected was certainly er- 
roneous, or highly prejudicial; no reason being given or 
argument made in support of the error thus alleged. We 
probably would be warranted in disposing of all these 
objections in the same summary manner by simply saying 
we observe no prejudicial error in the rulings complained 
of. We have, however, examined the evidence with some 
care, and are impressed with the view that the rights of 

the defendant were at all times respected and fully pro- 
~ tected by the trial court, and that no just ground of com- 
plaint exists to its ruling regarding the admission and 
rejection of evidence. 

It is contended that the court erred in permitting the 
witness Olson to testify as to prior attempts which had 
been made to take the life of the deceased, as this was 
permitting proof of the commission of other and independ- 
ent crimes to establish guilt in the one on trial. The ob- 
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jection is untenable. According to the testimony of this 
witness, he and the defendant had conspired together to 
take the life of the deceased. To accomplish this object 
they made three separate attempts—one by causing him 
to fall into a well, one by poison, and one by shooting at 
him with a revolver under the pretense that the shooting 
was accidental. All of this testimony was pertinent, and 
related to the ultimate fact sought to be established, to 
wit, the intentional killing of the deceased. It was ma- 
terial for the purpose of proving an intent to commit the 
act, and of the plan and design adopted and resorted to 
for its accomplishment. It possessed probative value in 
establishing the truth of the matters as raised by the 
issues, and, if believed by the jury, tended to establish 
with greater certainty and stronger probability the felon- 
ious homicide charged as finally committed. Reioehl v. 
‘State, 62 Neb. 619, and authorities there cited. 

It is also contended that the court erred in not permit- 
ting counsel for the defendant to cross-examine the wit- 
ness Olson as to certain statements alleged to have been 
made by the witness to the defendant’s counsel while he, 
with the defendant and his son, were under arrest, charged _ 
with the intentional killing of the deceased. The proposed * 
testimony was excluded on the ground that it was a priv- 
Ueged communication, made to counsel while the relation 
of attorney and client existed. We are satisfied the court 
was eminently correct in its ruling. It is manifest that 
the relation did in fact exist, and that the witness did not 
waive the privilege which he was entitled to under the 
law. While it is argued that counsel were retained only 
by the defendant Jahnke, and that what Olson said was in 
the capacity of a witness, or a third party in no wise re- 

“lated to counsel, we think it is entirely clear from the 
record that both the witness and the defendant were at 
the time jointly accused of the crime, and were then act- 
ing in conjunction in preparing for their defense; that 
Jahnke was acting as spokesman and leader in the em- - 
ployment of counsel, yet the employment was in behalf 
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of all the defendants charged with the crime, and the 
conununications and conversations thereafter engaged in 
between the counsel and the witness Olson—especially 
the one sought to be elicited by the cross-examination 
objected to—were those of a client’ communicating with 
his. attorney, and therefore he was entitled to the pro- 
tection of the statute. While it is true that later -on 
Olson declined to join with Jahnke in a defense to the 
accusation, or to further counsel with the attorneys he 
first counseled with, and who continued to act for Jahnke, 
it is too plain for argument that at the time of the state- 
ments sought to be elicited the relation of attorney and 
client in every sense of the word existed, and it would 
have icon a gross violation of the rights of Olson to per- 
mit anything that was said between him and his attorney 
during such time to be given in evidence over his objec- 
tion. Spaulding v. State, 61 Neb. 289; Farley v. Peebles, 
50 Neb. 723, 729; Nelson v. Becker, 32 Neb. 99; Rom- 
berg v. Hughes, 18 Neb. 579. 

Another complaint that is made is that the court erred 
in instructing the jury that if they found from the evi- 
dence beyond a reasonable doubt that the defendant 
Jahnke was at the time of the killing present, aiding, 
abetting, procuring, and assisting Oliver Olson in the 
commission of the crime, and that the killing was done 
with felonious intent, and with deliberate and premedi- 
tated malice, then the defendant Jahnke would be guilty 
as a principal in the transaction. It is contended that, in 
the absence of evidence showing some overt act at the very 
time of the killing on the part of Jahnke, he can not be 
held as a principal in the transaction; in other words it 
is said that, if guilty at all, it is as a pringipal in the 
second degree, or an accessory before the fact, neither of 
which offeuses were properly charged in the information 
or supported by the evidence. The propositions contended 
for are unsound. Under the criminal jurisprudence of 
this state there exists no distinction between what is 
termed a principal in the first and second degree. If the 
defendant is guilty at all, it is as a principal, 
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He was never charged nor tried as an accessory. If he 
were present at the time of: the commission of the homi- 
cide, as he indubitably was, and was aiding, abetting, and 
assisting or counseling and procuring its commission, and 
the killing was done purposely, with deliberate and pre- 
meditated malice, then he is guilty in the same degree and 
to the same extent as though he had fired the fatal shot. 
Hill v. State, 42 Neb. 508; Hawkins v. State, 18 Ga. 322, 
58 Am. Dec. 517; Brennan v. People, 15 Tll. 511; Well- 
tams v. State, 47 Ind. 568; State v. Shenkle, 36 Kan. 43. 

It is also argued that the court erred in instructing the 
jury only as to the law of murder in the first degree, and 
gave no instructions regarding the lesser degrees. Under 
the evidence it is obvious that if we give it a strict legal 
construction and application, the defendant was guilty 
of murder in the highest degree, and a verdict should be 
so returned, or he was entitled to an acquittal. It was 
the theory of the prosecution that the crime was com- 

“mitted purposely, and of deliberate and premeditated 
malice, and the evidence tended to establish such a theory, 
and all the essential ingredients of the crime of murder 
in the first degree, and none other. The defense was that 
the killing was purely accidental and therefore excus- 
able. This was the issue submitted to the jury by the 
instructions of the trial court. No instructions defining 
murder in the second degree and manslaughter were re- 
quested at the time, and it is apparent from the evidence 
that such instructions would have been inappropriate. 

It has been repeatedly urged in this court that in- 
structions defining the lesser degrees of homicide when 
by the evidence the highest degree of the crime has been 
committed or the accused is guiltless, are prejudicially 
erroneous, and should not have been given; but the rule 
is established that such instructions are not prejudicial 
to the defendant, and he has no just cause of complaint 
because found guilty of a.lesser degree of crime than the 
evidence warrants. Kastner v. State, 58 Neb. 767; Rus- 
sell v. State, 66 Neb. 497. The noninstruction by the trial 
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court in the case at bar on the lesser degrees of the crime 
charged against the defendant was warranted by the evi- 
dence or the lack thereof, and on principle comes within 
a rule in this state which is firmly settled and which we 
see no good reason for departing from. In Strong v. 
State, 63 Neb. 440, it is held: “The court, in charging 
the jury, is only required to state the law applicable to 
the facts proved and those which the evidence tends to 
prove. So, where it is conclusively shown that the de- 
fendant either committed the crime charged or is entirely 
innocent, the failure to instruct with respect to other 
crimes, or inferior degrees of the crime, embraced within 
the facts alleged in the information, is not error.” See, 
also, Vollmer v. State, 24 Neb. 888; Botsch v. State, 43 
Neb. 501; Fager v. State, 49 Neb. 439. 

Other instructions given are excepted to, as well as 
exceptions being taken to some requested by the defend- 
ant and refused, which we find upon examination were 
properly given and refused, which we pass without fur- 
ther notice. 

It is also complained of that the defendant’s rights 
were seriously prejudiced because of the time the jury 
were kept together deliberating on the evidence before 
finally reaching a verdict. It appears the jury retired to * 
deliberate at noon on the 28th of May, and did not reach 
a verdict until five minutes before 9 o’clock P. M. on the 
3d day of June. To accentuate the cause of complaint in 
this regard, it is alleged in the affidavits in support of a 
motion for a new trial that the jury, after deliberating 
for forty-five hours returned into the court and reported 
that they had agreed to disagree, to which the trial court 
responded that such a report was no verdict, and that 
the jury were really in contempt of court. After a state 
ment by a juror to the effect that the report was only 
meant to express an inability to agree, and the court re- 
sponding the jury probably did not understand or know 
what a verdict such as was returned meant, the jury 
‘ again retired for deliberation, arriving at a verdict of 
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guilty at the time stated. The affidavits in support of 
the motion for a new trial because of the unusual length 
of time the jury were deliberating are grounded on al- 
legations to the effect that the jury were intimidated by 
the incident just mentioned, and were afraid to return 
into court and report their inability to agree, and were 
improperly brought within hearing of angry crowds as- 
sembled on the streets, and were intimidated by threats 
of violence to return a verdict of guilty; and further that 
scandalous and infamous reports of the trial were pub- 
lished in the papers, which unduly influenced the jury 
during their deliberation. Counter affidavits were filed 
by the state. The trial court found—and, as we think, 
rightly—that there existed no substantial cause for 
charges of fear or intimidation or undue influences on 
the jury in any way. The evidence satisfies us, as it did 
the trial court, that the deliberations of the jury were 
free from baneful influences of any kind, and that the 
verdict was reached as the result of deliberation and con- . 
sideration of the evidence uninfluenced by extraneous 
matters. In fact, there does not appear to have been any 
undue excitement or any inflammatory reports or comment 
in the newspapers, as contended for, during the delibera- 
tions of the jury, or that they were brought within the 
sphere of any such influences had they existed. The more 
serious objection, we think, and one which seems not to 
be urged or relied on by counsel, is the fact that the jury 
were held together for such an unusual length of time, 
which suggests a possibility that the verdict arrived at 
was not the result of perfect freedom of action, and was 
not reached voluntarily by each member of the jury from 
a consideration alone of the evidence and the instruc- 
tions of the court. The thought is suggested that the con- 
clusion reached may possibly have resulted from weari- 
ness, exhaustion, and the overcoming of opposition and 
differences of opinion by force of numbers, and sheer 
physical and mental inability of a few to withstand the 
arguments and importunities of a majority of the jurors 
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for such a long period pf time. If such were true, then the 
action taken results in a species of coercion rather than 
free action and voluntary agreement on a verdict by each 
individual juror. Such a condition could not be tolerated, 
and, if made to appear, would vitiate a verdict returned 
under such circumstances. On the contrary, if the jury 
were provided with suitable quarters, were able to sleep 
when nature required it, and were laboring under such 
surroundings and circumstances as permitted them ‘to 
proceed leisurely and comfortably in their deliberations, 
and did in fact deliberate among themselves in an effort 
to agree until a final verdict was reached, which was the 
result of free and voluntary action on the part of all the 
jurors, the verdict could not be successfully attacked as 
being the result of coercion or undue restriction of free- 
dom of action on the part of each and every individual 
juror composing the panel. .The time which jurors shall 
be kept together before they are finally discharged be- 
cause of inability to agree on a verdict rests largely in 
the discretion of the trial court, but this is a legal dis- 
cretion, and if legal rules and principles governing and 
underlying the jury system are transgressed the action 
can not be upheld. There has been a time when jurors 
were treated as prisoners, and kept in confinement as are 
offenders against the law until a verdict has been reached ; 
but present-day civilization does not comport with such 
methods. The functions of a jury are as important as 
those to be discharged by the court, and anything tend- 
ing to restrain perfect freedom of action and voluntary 
agreement should not receive judicial sanction. If the 
verdict is the deliberate and voluntary act of the jurors, 
it will not be disturbed. Russell v. State, 66 Neb. 497. 
Errors must affirmatively appear, and we can not say 
from the record in the case at bar that the verdict was 
not an expression of the deliberate judgment of each 
member of the panel of jurors, unaffected by any undue 
restraint or unwarranted restriction of liberty of action 
on the part of each and all of them. There being nothing 
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in the record inconsistent with the view that the jury 
reached the verdict returned voluntarily after due de — 
liberation on the evidence, unaffected by anything in the 
nature of coercion or by fatigue or eahemeon it should 
be left undisturbed. 

It is argued that the evidence is not sufficient to sup- 
port the verdict. The argument is based on the alleged 
improbability of the testimony of Olson, an accomplice, 
and the part taken by the defendant Jahnke in the com- 
mission of the alleged crime. We are of the opinion the 
evidence is sufficient to support the verdict. There is 
little doubt but that if defendant’s contention of an ac- 
cidental shooting is to be rejected, then his guilty par- 
ticipation is such as to stamp him the greater criminal of 
the two. It was his brain that conceived, planned and 
directed the execution of the heinous offense. It was 
his stronger will and vicious bent of mind that caused the 
commission of the crime. Olson was but as clay in the 
hands of the potter, used as an instrument to execute the 
plan of the other defendant.. The jury determined the 
question of the guilt of the defendant as one of fact 
which was peculiarly within its province to decide, and 
having found that the homicide was in fact committed 
in the manner and by the means contended for by the 
state, and there being, in our opinion, sufficient competent 
evidence to support the ee we can not rightfully 
disturb it. 

Numerous other errors are assigned, which have been 
examined, and are found to furnish ‘ho sufficient basis for 
a reversal of the judgment, and the same is accordingly 


AFFIRMED. 


The following opinion on rehearing was filed June 22, 
1905. Judgment of supreme court vacated. Judgment 
of district court reversed. Hotcoms, ©. J., dissenting: 


1. Murder: Evmence or Motive: Error. If upon trial of a charge of 
murder evidence is introduced by the state tending to prove that 
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the life of deceased was insured in favor of defendant as showing 
a motive for the alleged crime, it is error to exclude evidence 
tending to show that the policy of insurance was of very little, if 
any, value and that the defendant was aware of that fact. 


2, Evidence of Accomplice. The evidence of an accomplice should be 
closely scrutinized. If it appears that such witness has willfully 
sworn falsely in regard to a material matter upon the trial, his 
evidence can not be sufficient, if uncorroborated, to support a 
verdict of guilty. 


SEDGWICK, J. 


At the former hearing it was thought that the evidence 
of the witness Olson was sufficient to require the issue as 
to the defendant’s guilt to be submitted to the considera-: 
tion of the jury, and that the jury having found the de- 
fendant guilty, the verdict was so far supported by the 
evidence as to require this court to affirm the judgment. 
It was said that the record is quite voluminous, and that 
there were nearly 300 assignments of error in this court. 
No exhaustive analysis of the evidence was attempted. 
Upon the motion for rehearing the court having re-ex- 
amined the evidence with great care, there was doubt in 
the minds of the court as to the sufficiency of the evidence 
and a rehearing was therefore ordered mainly upon that 
question. We have since this last argument again care 
fully reviewed the record, and are convinced that the evi- 
dence is not of such a character as to exclude all reason- 
able doubt of the defendant’s guilt. The whole case 
against the defendant: rests upon the evidence of the wit- 
ness Oliver Olson. It is claimed that there was evidence 
other than that of the witness Olson which tended to show 
a motive on the part of this defendant to commit the 
crime, but it is not contended that any other witness has 
testified to any fact or circumstance tending to show his 
guilt. The special motive for the crime is found in the 
fact that there were two policies of insurance on the life 
of the deceased amounting upon their face to $4,000. This 
insurance was payable to the defendant August Jahnke, 
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and there was evidence that the defendant had assisted 
in procuring the insurance and had made some payments 
to the company thereon. This insurance, however, was 
in a local company that had been in existence but a few 
months. It was a mutual benefit association. Evidence 
was offered that there had been but one death in its 
membership’ since itS organization; that upon his life 
there was a policy of $2,000, and that there was only $500 
in the fund available for its settlement. It was also 
offered to prove that there was at the tiine of the death 
of the insured only about 300 members who could be 
assessed for the payment of the loss and that but a very 
small amount could be realized upon a policy of $4,000, 
and that defendant was aware of these facts. This evi- 
dence was excluded by the court and an exception was 
taken by the defendant. 

The evidence shows that there had been a long-time 
friendship between the deceased and the defendant Jahnke, 
and there is no intimation in the record, outside of the 
evidence of the witness Olson, that there had ever been 
any misunderstanding between them, or any reason to 
suppose that the defendant had any designs upon the life 
of the deceased. This evidence in regard to the value of 
the policy, together with evidence that the defendant 
knew of the facts showing the worthlessness of the policy, 
ought to have been admitted; and if we consider it as in 
evidence, the proof of the motive under the circumstances 
for the murder of a life-long friend is not very conclusive 
and in itself furnishes, of course, no evidence of the de- 
fendant’s guilt. It becomes then very important to care- 
fully consider the evidence of the witness Olson, upon 
whose sole testimony this conviction rests. He testified 
upon the trial that the defendant and himself had planned 
the death of the deceased for the purpose of obtaining the 
insurance upon his life. There were four separate at- 
tempts on their part to carry out this plan before it 
finally sueceeded. 

The witness and defendant both resided in the town of 
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Alliance. The witness’ testified that he had known 
Michael Sirck (the deceased) for ten or twelve years and 
that Sirck lived about fourteen miles northwest of Al- 
liance in Box Butte county, Nebraska. That the witness 
and the defendant were at Sirck’s residence about the 4th 
cf March, 1902. The defendant Jahnke had a farm about 
two miles further from town than that of Mr. Sirck. ° 
The witness and defendant. started from Alliance in the 
morning and: reached Mr. Sirck’s place about 1 o’clock in 
the afternoon. They found Mr. Sirck at home. They 
went out there “to take a pump out of Jahnke’s well.” 
They took dinner with Mr. Sirck, and then went up to 
Jahnke’s place “to get out the pump and pipe out of 
Jahnke’s well, and move it down to Mike Sirck’s.” After 
they had taken out the pump and pipe, the witness says: 

“Well, there was a piece of pipe down in the well, and 
Jahnke he said, we will let Mike down there and let him 
get that piece of pipe and give it to him.” 

The questions then asked and the answers given by the 
witness were as follows: 

Q. Well, did you let Mike Sirck down in the well? 

A. We had a pulley and we put the pulley up in the 
tower, and put a clevis up there and let the rope on, and 
we put a board on one end of the rope and started in and ~ 
let Mike Sirck down as far as the rope went, and when he 
got down to the end of the rope, as far as it would go, 
he said he was quite a ways from the water; and so we 
pulled him up again. Then we took a chain and put 
across from one post to the other and put the pulley on 
the chain, and then fixed the rope again and let him down 
with another small rope and a hook, so he could fish 
around for the piece of pipe. 

Q. Well, after Mike got to the bottom of the well, what 
did you ao? 

A. Well, when he was down there, Jahnke said, Now 
let’s hitch a team on the rope. 

Q. Well, what did Jahnke say’ when Mike was in the 
bottom of the well? 
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A. He'said, we will hitch a team on to the rope and 
pull Mike out, and when he gets pretty near to the top, 
we will cut the rope and let him down in the well. 

Q. Did you hitch a team to the rope? 

A. Mr. Jahnke got his team and took them around 
there and we pulled the rope up so far, so that we could 
get the clevis on, we had a clevis that was a square shape 
like, and then he said, you can drive the team, and when 
we get so far, we will cut the rope and make it appear 
that the clevis cut the ropes. And I said, no, you take 
the team, they are-used to you. 

Q. What did you do further? 

‘A. Mr. Jahnke told me, he said, Yes, I will drive out. 
I will drive out and when he gets pretty near to the top 
of the well, you make a motion, and I will cut the rope. 
And he had his knife in his hand when he started. 

Q. Did you draw Michael Sirck to the top of the well? 

Q. Tell the jury what you did with Michael Sirck? 

A. Mr. Jahnke started with the team, and his knife in 
his hand, and when Mike got pretty near to the top of the 
well, I raised my hand and Jahnke made one cut at the 
rope, but I didn’t see how many times he cut, but he said ~ 
he cut two or three times before the rope separated, he 
had one ply on one side of the clevis and two on the 
other, and Mike Sirck went down to the bottom of the 
well. And the water rebounded again and he remained 
on the curbing. There was curbing eiicking: out about a 
foot and a half from the well. 

Q. Where did the defendant cut the rope? 

A. He cut it close to the clevis. 

Q. How close to the singletree that the forte was 
hitched to? 

A. Right close up to the clevis that was on the whip- 
pletree. , 

Q. Now had you had any talk with August Jahnke 
prior to going out to Mike Sirck’s relative to letting him 
drop in the well? 

A. Yes, sir. © 
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Q. What was that talk? 

A. He said he had a great scheme on hand. 

Q. Tell if you can what he said the scheme was. 

A. He said he had the life of Mike Sirck insured and 
a will made out in his favor. 

Q. What did he say, if anything, that he intended or 
proposed to do with Mike Sirck? 

A. He proposed to me if I would assist him in killing 
Mike Sirck he would give me half of the insurance policy 
except to pay the doctor’s bill and the funeral expenses. 

This well, according to the witness’s testimony, was 
110 or 115 feet in depth. He says he thinks that Sirck - 
fell about 100 feet. Olson called to Sirck immediately 
from the top of the well and asked him if he was hurt, to 
which Sirck answered that he was not. He was then as- 
sisted from the well and they all went to Sirck’s house 
together. They remained there over night. The deceased 
seems to have suffered no inconvenience from the fall. 
On the next day the defendant and Olson planned the 
second attempt on the life of Mr. Sirck. Olson’s account 
of this attempt, upon his direct examination, is as follows: 

Q. What did Jahnke say to you about killing Sirck 
that night? ; 

A. He said we had got to get rid of him some way, an 
Mike Sirck has an old revolver here, and there is some- 
thing wrong with it, and you are pretty handy fixing a 
“ pevolver; I will get Mike to let you fix the revolver, then 
I will have Mike get some cartridges and you take the 
gun and make an accidental shot and kill Mike Sirck. 

* * 


* * * * * 


A. I put the cartridges in the gun as soon as Jahnke 
requested me, and Mike was staggering to one side of me, 
and I held the gun in my left hand in this position, and 
slipped the thumb over the hammer and pulled the ham- 
mer back, and let the thumb slip off and the gun went off. 
* * * + + * * 

He testified that Sirck was not over two feet from him 
when he fired the revolver. Sirck immediately said he 
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was not hit, but they both thought that he was, and after 
remaining another night at Mr. Sirck’s place, on their 
way home they discussed the matter between themselves 
and concluded that Sirck must have been shot in the 
stomach and would die. Mr. Janke then said “he thought 
he had better go out and see whether Mike was dead.or 
not; and I thought it would be a good idea.” Three days 
later Mr. Jahnke, according to this witness’s testimony, 
went out to Sirck’s place to see if he was yet alive, and 
having stayed over night, upon his return informed the 
witness that “Mike was not hurt a particle.” 

The witness then procured some corrosive sublimate 
and this is the way he tells what they did: : 

Q. State what August F. Jahnke stated to you in that 
conversation at that time. 

A. Why, he said he didn’t think a bullet would kill 
Mike Sirck, and he thought poison would be the best 
thing; he thought we had better get some poison, strych- 
nine or arsenic, but if we got that, why, he would sus- 
picion us. 

Q. Well, did you get any poison? 

A. Yes, sir. I told him that corrosive sublimate was 
about as strong a poison as there was. 

Q. Did you get the corrosive sublimate? 

A. Yes, sir. He told me to get the corrosive sublimate 
and I got it. 

Q. Now, after you got this corrosive sublimate, what 
did you do? 

A. Why, two or three days afterwards we started out 
to Mike Sirck’s again, and we was going to bring the 
horses belonging to Jahnke. 

Q. Well, did Jabnke—Who was it suggested if anyone 
did, the manner of using this corrosive sublimate to poison 
Mike? 

A. August Jahnke. 

* # # * * J 

A. When we got there we unhitched the horses and 
went to work and got dinner ready; and when we got 
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done eating Mike stepped outside and Jahnke said, I will 
go out and while Mike and I are hitching up, you can put 
the corrosive sublimate in the sugar. And they went out 
and I put the corrosive sublimate in the sugar, part of it. 
* ® * * * * + 


Q. Go ahead now and state what happened at supper 
that night. 

A. At supper that evening, after we had supper ready, 
Mike Sirck set down and eat supper and took two spoon- 
fuls of that corrosive sublimate and sugar and put in his 
coffee. ° 

Q. What effect, if any, did it seem to have on Mike? 

' A. The first cupful didn’t seem to have any effect on 
him. When he got that drank I poured another cup and 
put in two more spoonfuls of corrosive sublimate and 
sugar. : 

Q. What effect did that have on him? 

A. He drank a little of it and said-it tasted bad. * * * 

Q. After Mike had taken the second cup of coffee, what 
effect did it have on him that you could see? 

A. I couldn’t see any effect. After August said, my 
coffee don’t taste good, and throwed it out, Mike said 
mine don’t taste good either, and he threw it out. 


* * % * * * * 


Q. Well, what did you do the next morning? 

A. The next morning we got breakfast. 

Q. What did Mike Sirck do, if anything? 

A. Well, after we got breakfast, we sat down and eat 
our breakfast again. I poured the coffee out and Mike 
took two more spoonfuls of the corrosive sublimate and 
sugar and put in his coffee. 

Q. What effect did it seem to have on him this time? 

A. The first cup of coffee didn’t seem to have much 
effect on him, and after he drank that he took another 
cup and put two more spoonfuls of the corrosive subli- 
mate and sugar in it. 

* * * o- * | « 
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Q. State if you know what condition Mike was in when 
you left. 

A. After breakfast awhile, Mike said he thought that 
coffee was too strong for him, and so he took another 
small coffee pot and put some water in that and boiled 
some coffee that wasn’t so strong, and when he got that 
cooked to suit himself, he poured a cupful—he had a 
small dipper, and he poured the coffee in and took a table- 
spoonful of sugar and corrosive sublimate, and put some 
bread in it and eat that. - 

Q. What effect did that have on him? 

A. That didn’t have any effect at all; it staid right 
with him. , 

* * * & * & * 

Q. What did Mike Sirck drink for dinner that day? 

A. Coffee. 

Q. What did he put in the coffee, if anything? 

A. He put some more of that corrosive sublimate and 
sugar in his coffee. 

Q. State what was done if anything, with the sugar 
and corrosive sublimate when you left there that day? 

A. It was left there. I think most.of the corrosive 
sublimate was used. : 

The fourth attempt was successful. This is Olson’s 
version of it: 

Q. State whether he said anything afterwards, relative 
to the killing of Mike Sirck. 

A. A few days afterwards, he said, we will go out there 
again, and he said, you take your revolver along. I said 
my revolver wouldn’t be any good; I said the only thing 
that would be any good would be a shot gun, and I don’t 
know whether that would be any good or not. 

Q. What did Jahnke say? 

A. He said, I will get the shotgun, and we will pre- 
tend we are going out hunting, and when we get out there 
you make an accidental shot and kill Mike Sirck. 

They then went out to Sirck’s place and arrived there 
about 2 o’clock in the afternoon. They took dinner with 
him. The witness was asked: 
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Q. State why the shot wasn’t made that night, if you 
know. 

A. Because Joe Wismiller came over. 

Wisniiller was a cousin of Sirck’s, He stayed there 
about two hours in the evening. After he had gone the 
witness and Mr. Jahnke retired. They occupied the same 
bed. The witness was asked what the conversation was 
after they had retired and answered: 

A. Well, he said, we can’t do it to-night, but in the 
morning will do just as well. 

Q. Who said that? 

A. August F, Jahnke. 

Q. The defendant? 

A. Yes, sir. 

Then comes the witness’s statement of the killing: 

A. We went on and got breakfast, and when we had 
breakfast ready, we waited awhile, Mike Sirck didn’t 
appear; he had gone out after cattle. So we sat down 


' and eat our breakfast, and we sat there probably five 


minutes before he arrived. While we were eating our 
breakfast, August Jahnke said, while Mike Sirck is eat- 
ing his breakfast you can take the shot gun and acci- 
dently shoot him. 
* & + & & & * 

Q. State what, if anything, you did. 

A. Well, after Michael Sirck got his breakfast, or come 
back and set down to eat his breakfast, Jahnke was sit- 
ting on the east side of the table, and Mike on the west, 
and the boy was sitting in the room. And I went out in 
the bedroom and got the gun and come out through the 
door, and as I did so, I pulled the trigger of the gun and 
shot Mike Sirck. 

Q. Where did you shoot him? 

A. I didn’t know just exactly where it hit him at that 
time, 

Q. Did you find out afterwards. 

A. Yes, sir, he was shot in the back. 

The fall in the well was something over 100 feet, but 
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the consequences to Mr. Sirck were not serious. He went 
to his home that night as usual, a distance of about two 
miles, and next day was back at the well assisting in re- 
moving the pump and other materials. The attempt to 
kill him with a revolver was equally futile, although the 
weapon was supposed to have been discharged point blank 
against his body at a distance of less than two feet, and 
although both parties present felt confident that the bul- 
Jet must have entered Mr. Sirck’s body; so confident that 
notwithstanding Mr. Sirck was around the next morning 
as usual, protesting that he had not been hurt, they still 
_went home with the belief that he must die from the 
effects of the shot, and several days afterward took a 
special journey to his place tw ascertain his condition, 
and yet Mr. Sirck was not hit. -Expert witnesses testified 
that a tablespoonful of corrosive sublimate would contain 
from 400 to 480 grains and that ordinarily three to five 
grains would cause death. It is, as its name indicates, a 
corrosive burning poison. If it touches human flesh it 
will cauterize it. Olson testifies that he put a table 
spoonful of this poison into Mr. Sirck’s sugar and that 
he believes the whole of it was used. That is, during 
about twenty-four hours Mr. Sirck must have taken from 
time to time in quantities sometimes larger and sometimes 
smaller enough of this poison to have killed at least 100 
men, and suffered no injury from it except a slight vomit- 
ing which was very temporary in its nature. All of these 
three attempts upon his life together did not seem to have 
made any impression upon him. No one was found who 
had ever heard him discuss it, and although these two 
men who had planned these attempts at murder after- 
wards spent an evening in conversation with Mr. Sirck 
and his cousin Mr. Wismiller, none of these unsual cir- 
cumstances were mentioned in that conversation. Mr. 
Wismiller was put upon the stand on behalf of the state, 
and an attempt was made to show that he had used some 
of the sugar that had been poisoned, and that it had but 
slight effect upon him, but no evidence was obtained of 
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any admissions or statements of Mr. Jahnke or Mr. 
Olson during the evening’s conversation that they had 
with this witness and Mr. Sirck, nor was it shown that 
the unusual circumstances testified to by Olson were in 
any manner referred to during that conversation. If the 
unsupported evidence of an accomplice which furnishes 
so many indications of inherent weakness and incredi- 
bility is the only evidence of guilt, it becomes interesting 
and important to discover whether that evidence has been 
in any respect corroborated or in any respect contradicted 
by other evidence. So far as corroborating testimony is 
concerned, it may be said that it was shown that Mr. 
Jahnke borrowed or hired the shotgun which was the 
instrument that caused the death of the deceased. But 
as this was in the hunting season and as the person from 
whom the gun was obtained was in that business, loaning, 
out, as he testified, three or four guns each day, this cir- 
cumstance was as consistent with innocence as with guilt. 
There were some other unimportant circumstances of a 
like nature, nothing that can be said to furnish any sub- 
stantial corroboration of the evidence of Olson. So far 
as contradictions of this evidence are concerned, it may 
be noted that the witness himself has contradicted it as 
strongly as it is possible for human evidence to do. Be 
fore he testified in this case he was a witness before the 
_ coroner’s jury, and there in substance corroborated the 
testimony of the defendant and of his son Alfred Jahnke, 
who testified that the shooting was accidental; that 
while the deceased was sitting at the breakfast table the 
witness Olson came out of an adjoining room with his 
arms full of heavy fur overcoats and the shotgun lying 
across them, and as he passed through the door in some 
way struck the gun against the door frame which caused 
the discharge of the gun, thus inflicting the injury upon 
the deceased from which he died. Again after the trial 
when Olson was in the penitentiary he informed the offi- 
cers there that he had given false testimony upon the 
trial and that he wanted to correct it. He made an 
affidavit in which he said: 
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“The testimony which I gave at the coroner’s inquest 
upon the remains of Michael Sirck was the truth and 
was an accurate description of the manner the deceased 
met his death; I was coming out of the house, having three 
overcoats on one arm and a shotgun in the other hand; 
the gun struck on the frame of the door and was thus 
discharged; I did not know at the time the gun was 
loaded; my reason for changing my testimony at the 
trial was that I was told if I did not, I would either be 
hanged or get a life sentence in prison; 1 was not placed 
in jail while I was awaiting trial, but took my meals at a 
restaurant and slept in a hotel in charge of the sheriff; I 
did as the county attorney and sheriff {old me. I had 
typhoid fever in 1898 and never fully recovered, and at 
times I do not know what I am saying or doing; I have 
pains in my head nearly all of the time. 

“JT make this statement to relieve my conscience and to 
right the great wrong I have done August I’. Jahnke.” 

And the officers having notified the attorneys, Olson 
again in the most solemn manner under oath detailed the 
circumstance of the accident, as he called it, corroborat- 
ing his former evidence before the coroner’s jury and also 
the evidence of Mr. Jahnke upon the trial. In this sworn 
statement he explained that he had been induced to 
testify as he did upon the trial by promises and threats. 
He afterwards retracted this statement and again swore 
that the evidence he gave upon the trial was the truth. 

If the testimony of an accomplice who can so readily 
change his evidence from time to time is alone sufficient to 
support a conviction of so serious a charge, still this record 
contains a conclusive reason compelling us to reject his 
testimony. The witness was not always explicit and 
positive as to his dates and other matters of that nature, 
but upon the question of the corrosive sublimate he was 
absolutely positive. He testifies that he bought five cents’ 
worth of corrosive sublimate for this purpose at the drug 
store of Mr. Tillotson in Alliance. That he bought it on 
the Monday or Tuesday before Easter and carried it in his 

17 
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coat pocket from that time until he used it in Mr. Sirck’s 
sugar. He shows in his testimony clearly that he knew 
when Easter was, and he was clear and positive in his 
statement of the time and place, when and where he 
bought this poison. Mr. M. R. Tillotson, the proprietor 
of this drug store, was upon the witness stand, and testi- 
fied that Olson had not bought any corrosive sublimate at 
his store at any time during that year. He kept a record | 
of poisons sold, and had always recorded each sale, and 
never failed to record the name of the purchaser except in 
one instance which was in the year before. The witness 
appears to be disinterested and reliable and his cross- 
examination rather strengthened than weakened his testi-. 
mony. If this witness is to be believed, the statements of 
Olson in regard to the purchase and use of the corrosive 
sublimate must be false, and if he is false in regard to this 
attempt upon the life of Sirck he cannot be believed in his 
testimony in regard to other attempts. It is true that 
questions of fact are to be determined by the jury, and 
ordinarily, where there is substantial conflict in the evi- 
dence, the verdict of the jury must be conclusive, but it is 
a rule of law that a witness who has wilfully sworn in 
‘regard to some material matter upon the trial is not to be . 
believed upon any matters unless his testimony ig cor- 
roborated. 

Under this rule of law the evidence of the witness Olson 
can not be believed and the verdict of the jury is therefore 
unsupported. ° 

The former judgment of this court is vacated and the 
judgment of the district court is reversed and the cause 
remanded. 

REVERSED. 


Hoxcoms, C. J., dissenting. 


With all due deference to my associates, I find myself 
unable to agree to the views hereinbefore expressed. A 
re-examination of the record strengthens my convictions 
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relative to the correctness of the conclusions first reached 
and announced in the opinion heretofore filed. Jahnke v. 
State, ante, page 154. It is now held in the majority © 
opinion that the evidence is insufficient to support the 
verdict of guilty as found and returned by the jury sitting 
in the trial of the case in the court below. I can not but 
feel that the conclusion thus reached trenches on the pre- 
rogative of that body of men who are the lawfully con- 
stituted triers of fact. That instead of the jury’s finding, 
there is substituted the judgment of this court regarding 
purely questions of fact with reference to which there is 
much competent evidence both pro and con. I do not 
understand the law to be that a jury must disbelieve all 
of the testimony of a witness if uncorroborated, even 
’ though it may be shown that such witness has willfully 
sworn falsely upon the trial in a matter material to the 
subject of inquiry. The jury are the judges of the credi- 
bility of the witnesses and of the weight to be attached to 
the testimony of each and all of them. Nor do I think the 
necessary inference from the record is that the witness 
Olson, the accomplice of the accused in the crime, if one 
was committed, willfully or purposely swore falsly re- 
garding any matter material to the issue raised by the 
defendant’s plea of not guilty. That he may have been 
mistaken in many of the details narrated by him and failed 
to with precision and accuracy state all the facts as they 
actually transpired is probably true. He was laboring 
under great mental strain and excitement naturally at- 
tendant on one in his situation. But there is nothing to 
indicate to my mind that he is a willful perjurer or that 
he deliberately and purposely warped his testimony and 
spoke falsely in order to convict the accused. He had no 
object in doing this, and in adhering under conditions of a 
most extraordinary character to what he asserts to be the 
truth, he has brought upon himself a sentence of confine- - 
ment of long duration at hard labor in the penitentiary of 
the state. While it is asserted by counsel for the accused 
that Olson is insane or is an imbecile, the whole history 
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of the case as disclosed by the record warrants no such 
conclusion. He is not a strong-minded man but rather the 
reverse. His will power can be overcome and it appears 
that he is easily influenced by others in whom he has con- 
fidence or with whom he is associated. He has not the 
strength of mind possessed by the average man of mature 
years. The case is a most extraordinary one in the crim- 
inal history of the state. That Michael Sirck was killed 
by a gunshot wound while the weapon, a shotgun, was held 
in the hands of Olson is beyond all peradventure of doubt. 
If the killing was done purposely there can be no reason- 
able doubt as to the accused’s guilty participation in the 
crime nor as to his being the one who planned the homicide 
and executed the plan through the instrumentality of 
Olson, who it is shown by the evidence was a pliant tool 
in his hands and wholly under his influence. It is stoutly 
asserted that the killing was purely accidental. There is 
much in the evidence tending to prove that the accused 
had conceived the idea of encompassing the death of Sirck 
for the purpose of pecuniary gain and advantage and that 
in carrying into execution this idea, his plans were to have 
it appear that when death did result, it should be under 
such circumstances as that it might be said it was ac- 
cidental. In other words that while the homicide was to 
be caused by, forces purposely set in motion, yet it was 
to be given the appearance of having been the result of 
an accident. It is not, therefore, at all unreasonable that 
the theory of an accidental killing should have some color 
of support in the evidence adduced to establish the crime. 
The witness Olson had no personal interest to subserve nor 
motive for making an effort to fasten guilt upon the ac- 
cused contrary to the truth for he too must also suffer from 
the exposure. It is almost unbelievable that a person of 
the mental capacity of Olson can manufacture out of whole 
cloth the startling story he narrates in his testimony. It 
is said that fools and children always speak the truth and 
this saying is, I think, quite applicable to the testimony 
of Olson. There is to his testimony a simplicity and di- 
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tectness which carries conviction of his effort to speak the 
truth of and concerning those things which his own senses 
have witnessed and experienced. In order to break down 
his testimony and to account for his change of attitude 
after the coroner’s inquiry where he testified that the kill- 
ing was accidental, it is boldly intimated by the defense 
that the sheriff and prosecuting attorney, two sworn offi- 
cers of the county who are honorable and reputable citizens 
so far as the record discloses and presumably so till the 
contrary is shown, have violated their oaths and every 
principle of honesty and justice by conspiring together 
and with the witness for the purpose of convicting an in- 
nocent man by subornation. of perjury. I unhesitatingly 
repudiate such thought as being altogether unsupported 
by any act or circumstance disclosed by the record and one 
which ought not even to have been suggested in proceed- 
ings of the gravity of those now under consideration. he 
evidence alone of the witness Olson covers, with objec- 
tions, nearly 200 pages of typewritten matter in the bill 
of exceptions. The bill as a whole, in so far as it relates 
to the testimony of all the witnesses for the state and for 
the defendant, covers between 450 and 500 pages of type- 
written matter. It is quite difficult if not impossible to 
give even a fair epitome of the evidence found in the bill 
of exceptions without extending this opinion to an un- 
warranted length. The jury heard these several witnesses 
testify, noted their manner of testifying, and their de- 
meanor while on the witness stand and were, in my judg- 
ment, far better qualified to judge of the truth of the 
matters in controversy than we can possibly be by reading 
the record in cold, lifeless type. 

The rule is well established that a person accused of 
crime may be convicted on the uncorroborated testimony 
of an accomplice. The weight to be given the testimony 
of such a witness is for the jury to determine after a care- 
ful examination of the same in the light of all the other 
evidence in the case. Lamb v. State, 40 Neb. 312; State 
v. Sneff,, 22 Neb. 481. As I view the record, the testimony. 
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of Olson is not only corroborated but, upon the whole, the 
record is bristling with facts and circumstances of a cor- 
roborative character all tending to strengthen and con- 
firm the truth of his statements as to the essential facts 
and circumstances connected with the commission of the 
crime charged. I can only refer briefly to some of the 
important events in the series of transactions testified to. 
As to the immediate transaction resulting in the death of 
Michael Sirck, the evidence as it presents itself to me tends 
to disprove rather than to confirm the theory of an ac- 
cidental killing. Manifestly, I think, the jury were war- 
ranted from a consideration of all the evidence in rejecting 
the accused’s testimony and the theory of the defense as to 
the shooting being the result of an accident. Quoting 
from the majority opinion, which I think is a fair statement 
as to how the accident is supposed to have occurred, it is 
said: “That while deceased was sitting at the breakfast 
table, the witness Olson came out of an adjoining room 
with his arms full of heavy fur overcoats and the shotgun 
lying across them, and as he passed through the door, in 
some way struck the gun against the door frame which 
caused the discharge of the gun, thus inflicting the injury 
upon the deceased from which he died.” The door in the 
partition opened into the room from which: Olson was 
passing’ in going into the room where Sirck was sitting. 
_Olson is a large man, being six feet four inches tall. The 
deceased was sitting at the table in the northwest corner 
of the room close to the partition wall and between it and 
. the table with the door leading into the other room im- 
mediately to his right. The table was so close to the par- 
tition that there was just room enough to slip a chair be- 
tween it and the table, as testified to by Jahnke himself. 
Sirck occupied this chair and his back must, therefore, 
have been almost against the wall. He was eating his 
breakfast and sitting with his face to the east. Jahnke, 
according to his testimony, was sitting at the end of the 
table facing the north and, according to Olson’s testimony, 
at the opposite side of the table from the deceased and fac- 
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ing him. The partition door was so close to the deceased 
that, when the shot was fired as Olson came through the 
door, whether accidentally or otherwise, the burning of 
powder set fire to the clothing worn by Sirck. In no event 
could he have been more than three or four feet distant 
from the muzzle of the gun when the charge exploded. 
Jahnke says that at the time he was busy talking to Sirck 
and he did not look around at anything. “All at once” 
says he, “a shot went off and Mike (the deceased) fell 
against the wall. I heard Olson holler and looked round 
and he was out of doors, and I noticed the coats right 
there in this bed room door; they laid right in the center. 
three buffalo coats, and Oliver was out of doors.” Ac- 
cording to Olson, the accused was to sit at the table, al 
though he had eaten his breakfast; and engage Sirck in 
conversation while Olson was to come through the door 
with the gun and have it accidentally discharged in order 
that the plan of killing might be successfully carried into 
execution. It is hardly to be wondered at under the cir- 
cumstances that the accused was busy talking to Sirck 
at the time and that Olson sprang out of the door under 
the excitement of the moment. 

The testimony of the physician who examined the wound 
was that the shot penetrated the body about five and one- 
half inches to the right of the spinal column, penetrating 
the vertebra and shattering them and separating the ribs 
on either side from the vertebra, some of the shot going 
inside of the thoracic cavity; that some of the shot had 
penetrated both lungs in-the back part; that the direc- 
tion or course of the charge was slightly downward, strik- 
ing five inches to the right and going in a direction so as 
to strike the vertebral column; that it was not quite 
parallel but slightly in towards the center of the body, 
possibly a half an inch inward. From this evidence it 
appears that the gun-barrel was held in a position nearly 
level when the gun was discharged and that it pointed 
in a direction parallel with the back of the body of the 
deceased and almost parallel with the partition by which 
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he was sitting. Under these circumstances, the jury might 
very well reject as inconsistent the testimony to the effect 
that the injury was caused by the gun striking the side of 
the door frame as Olson was carrying it in his arms with 
the coats when coming into the room where Sirck sat im- 
mediately to his left. 

The course taken by the charge of shot alien they pene- 
trated the body is a circumstance altogether in harmony 
with the statements of Olson that he purposely held the 
gun in such a position as to point directly toward Sirck’s 
body with the gun-barrel on a level or approximately so, 
and low enough to strike Sirck where the shot entered his 
body, the range of the shot being parallel with the parti- 
’ tion and the trigger of the gun pulled after the gun was 
clear of the door frame and opening. Concerning the al- 
leged inconsistency or falsity of Olson’s testimony relative 
to the attempt to poison Sirck with corrosive sublimate 
much is said about his taking spoonful after spoonful on 
several different occasions of this poisonous substance. 
Whether Olson’s testimony of the purchase or the drug- 
gist’s denying the sale was to be accepted as true was 
purely a matter for the jury. The jury were not forced to 
believe the druggist and disbelieve Olson. There is evi- 
dence tending to show that the druggist did not keep a 
record of the sale of poisonous substances and to whom 
sold in every instance as the law required, and he may not 
have done so in this instance. Olson testifies that-he bought 
five cents’ worth. He put only a portion of it in the sugar — 
he says he thinks about half but that he poured a part of 
it in'and made no effort to measure it. While he estimates 
it at a tablespoonful he, as I read the record, was referring 
to a teaspoon. He calls the spoon used to put sugar in the 
coffee a tablespoon. Five cents’ worth of the poison would 
probably not exceed a half ounce. This could not be more 
than a teaspoon level full altogether. If I am correct in 
this respect, not over half of a level teaspoonful of the 
poison was placed in the sugar. He said he put it in the 
sugar bowl and then shook the bowl to mix the poison with 
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the sugar. The weight of this substance or specific gravity 
is testified to be the same as that of lead and to be in a 
crystallized form. It may have all settled in the bottom 
of the bowl. It is, therefore, not wholly impossible, even 
though Olson did buy the poison and did put it in the 
sugar, that Sirck never got enough of it to produce fatal 
results nor more than enough to produce the nausea and 
sickness which Olson testifies followed the sweetening of 
the coffee which Sirck drank with the sugar taken out of 
this bowl. Wismiller, a witness for the state, testifies that 
he took the sugar that was in this bowl after the death of 
Sirck and that there was something in the bottom that 
looked like flour, and that the sugar had a queer taste and 
was thrown out. There is unmistakably in the record other 
evidence than given by Olson tending to prove that some 
foreign substance was found in the sugar bowl] and that ~ 
the sugar had an unnatural taste. Whether this was cor- 
rosive sublimate or whether Olson had been imposed upon 
by the druggist and something else given him instead of 
the poison and which he believed to be poison, or whether 
he was in error, is a matter of conjecture, but I do not 
think it can be said that he was willfully falsifying when 
he gave his testimony concerning this attempt on the life 
of Sirck. Concerning the revolver episode, there is evi- 
dence tending to prove that the accused and Sirck were 
engaged in a drunken debauch and the ridiculous attempt, 
as testified to, to terminate his life by the accidental dis- 
charge of the revolver in the manner testified to, may have 
occurred; and whether Olson’s testimony respecting what 
was afterwards said as to the probable fatal termination of ° 
the attempt may not have had reference in fact to the 
poison rather than to the shooting is not free from doubt. 
The incident at, the well is not so incredible as to compel 
the belief that there is no basis in truth for what is testi- 
fied to have there transpired. The evidence establishes 
beyond reasonable doubt that Jahnke was instrumental 
and active in procuring insurance on the life of the de 
ceased, and:himself to be the beneficiary in a very large 
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sum of money in view of the situation of the parties, and in 
keeping the assessments paid in order to keep the insur- 
ance alive until after the death of Sirck. That he expected 
pecuniary profit and advantage therefrom can scarcely be 
doubted. Under the will which he was instrumental in 
having Sirck execute, he was the beneficiary of all of his 
property of whatsoever kind. Concerning the affidavit of 
Olson, made after the trial of the case while confined in 
the penitentiary, retracting what he had before testified 
to, it is, to.my mind, very satisfactorily shown that this 
affidavit was procured by coercion and intimidation and 
in fear of bodily injury and that Jahnke was at the bottom 
of the forces set in motion which resulted in such affidavit. 
An affidavit by Olson’s father in the record, if these affi- 
Javits may be considered, ought to satisfy the most skepti- 
cal that the influences for evil exerted over Olson after his 
incarceration in the penitentiary by Jahnke were but a 
continuation of those exerted by him leading up to and 
culminating in the tragedy in which Sirck lost his life. 
The retraction of Olson can be satisfactorily explained only 
on the theory that the two county officers procured and 
conspired with him to have him testify falsely in order to 
* convict the accused, and this view of the case is not to be 
thought of or given the slightest recognition. As to the 
holding in the majority opinion that evidence concerning 
the financial standing of the insurance company was er- 
roneously excluded, I copy from the brief of counsel for 
the accused: “August Jahnke-was fully aware that this 
company had already refused to pay a policy of insurance 
on the life of one Bean in March, 1902. Jahnke had called 
at Noleman’s office (one of the attorneys for the accused) 
and had fully discused the liability financially of this com- 
pany. Noleman had told him that it was a mutual com- 
pany and that it was unable to pay its losses; that it was 
started without money. He told him how he knew it and 
what the treasurer had told him. The accused knew full 
well that there would be no profit to him if Michael Sirck 
were to die.” Again itis said: “He (Jahnke) knew the in- 
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surance policies were practically of no value. See testi- 
mony of Noleman 700, 701.” The trial court, out of an 
abundance of caution, allowed the attorney to testify to 
all of these things just as narrated in the brief. I find no 
serious complaint in the original brief as to the exclusion 
of the evidence on which error is predicated in the ma- 
jority opinion. The evidence offered and excluded on 
which error is predicated went no further than to show 
’. that the mortuary fund of the association did not exceed 
$500, that the membership was about 300 and that there 
was a death claim against the fund of $2,000, and that 
Jahnke knew of such facts before Sirck’s death. The in- 
surance company was a mutual concern doing business on 
the assessment plan and with assets consisting of the ob- 
ligations of its members, and probably other available 
property, with power to assess its membership to pay 
losses as they would reasonably be expected to occur in 
the ordinary course of the business. For these reasons, 
the excluded evidence did not tend to show the company 
was not solvent and able to meet its liabilities on account 
of death losses as they occurred in the ordinary course of 
its business. I do not think that the exclusion of the 
evidence referred to affords any sufficient ground upon 
which to base a reversal of the judgment of conviction. 
The conclusion announced in the majority opinion must, I 
think, logically result in an acquittal. In all reasonable 
probability the state has offered all the evidence that can 
be adduced in support of the charge made in the informa- 
tion. 

Viewing as I do the record as disclosing evidence sufii- 
cient to support the verdict of the jury, and finding no 
prejudicial errors of law, I am constrained to adhere to 
the views expressed in the former opinion and to hold that 
the judgment of conviction should remain undisturbed. 
I, therefore, respectfully dissent from the views now ex- 
pressed by my associates. 


. 
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RAYMOND SMITH Vv. STATE OF NEBRASKA. 
Firep Marca 18, 1903. No. 13,060. 


1. Statutory Crime: CrimInaL Cope: INFORMATION: ALLEGING OVERT 
Act. In charging the statutory crime defined by section 49 of the 
Criminal Code, it is essential to aver in apt terms an attempt 
by the accused to commit one of the felonies enumerated by alleg- 
ing the overt act or acts constituting such attempt, and in the 
absence of such allegations an information by which it is sought 
to charge an offense under said section is fatally defective, and 
will not support a sentence of imprisonment for a violation of 
the provisions thereof. 


2. Insufficent Allegation. An allegation of an unlawful entering of a 
building with intent to commit one of the crimes enumerated in 
the section is not sufficient to charge a crime as therein defined. 


3. Plea of Guilty: Arrest or JupGMENT. A plea of guilty of the acts 
alleged in an information charging no offense is not a plea of 
guilt of the crime attempted to be charged, and the sufficiency 
of the information and the authority and jurisdiction of the court 
to pronounce sentence of imprisonment may properly be chal- 
lenged by a motion in arrest of judgment. 


Error to the district court for Sheridan county :. JAMES 
J. HARRINGTON, District JuDGE. Indictment for burglary. 
Plea of guilty. Sentence to one year at hard labor in the 
penitentiary. Reversed. 


Allen G. Fisher, for plaintiff in error. 


Hotcoms, J. 


This is a criminal cause brought here for review by the 
defendant, who stands convicted of an alleged felony and 
has been sentenced to imprisonment in the penitentiary 
for a period of one year. The record is a peculiar one and 
leaves us in some doubt with reference to the lines on 
which the prosecution. was conducted in the trial court. 
The particular crime to punish which the prosecution was 
instituted is not made certain and entirely clear from any- 
thing appearing in the record presented for review. The 
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legal department of the state has not favored us with a 
brief or oral argument in support of the judgment entered 
by the trial court, from which we infer that it is not pre- 
pared to defend the regularity and validity of the proceed- 
ings resulting in the imposition of the sentence of im- 
prisonment which the defendant seeks to have reversed. 

The information under which the defendant was pros- 
ecuted contains two counts, the second of which unmis- 
takably charges burglary, but this count, during the trial 
of the cause, was dismissed by the county attorney. There- 
upon the defendant pleaded guilty to the charge contained 
in the first count, and moved in arrest of judgment that 
the count stated no crime under any of the criminal laws 
of the state. The motion was overruled and sentence 
pronounced and the defendant brings error, relying for a 
reversal principally on the ruling just mentioned. 

The count of the information on which the sentence of 
imprisonment was imposed, omitting formal parts, charges 
that the defendant, on the 17th day of August, 1902, into 
a certain dwelling-house, describing it, feloniously, burg- 
lariously, willfully, maliciously and forcibly did break and 
enter, with the intent then and there, one Hannah Swan- 
son then and there being in such dwelling-house, unlaw- 
fully, purposely and feloniously, her the said Hannah 
Swanson to rape, ravish and carnally know against her 
will. As we interpret the record, the county attorney 
attempted to charge a crime under the provisions of sec- 
tion 49 of the Criminal Code, and this is the construction 
given the information by the trial court. This section 
provides that if any person shall willfully and maliciously, 
either in the day time or night season, enter any dwelling- 
house, and shall attempt to commit any of the several 
felonies therein enumerated, including the crime of rape, 
every person so offending shall be imprisoned in the peni- 
tentiary not more than ten years nor less than one year. 
It is evident that the information, after the dismissal of 
the second count, did not charge the crime of burglary, for 
‘it is essential, in order to charge that crime, that it be 
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alleged the felonious breaking and entering into the build- 
ing was in the night season. In re William McVey, 50 
Neb. 481. The information on which the conviction was 
had in the case at bar is wholly silent as to an allegation 
of time when the unlawful breaking and entering was com- 
mitted. ; 

By an inspection of section 49, it is obvious that one of 
the essential ingredients of the statutory crime as therein 
defined is an attempt by the accused to commit one of the 
felonies enumerated, and that unless in apt words an 
allegation is inserted in the information averring an at- 
tempt to commit one of the crimes mentioned, such in- 

‘formation would be fatally defective, and would not sup- 
port a sentence of imprisonment for the commission of the 
crime as therein defined. The information contains no 
allegation showing any overt act by the defendant tending 
toward the commission of the crime of rape on the person 
named. It nowhere alleges any act or acts of the accused 
showing an attempt to commit the crime of rape, nor does 
it aver anything more than the unlawful entering into the 
building was with an intent to commit the act. The section 
declares there inust be a willful and malicious entering 
into the building and an attempt made to commit one of 
the offenses enumerated therein. These are both essential 
and necessary ingredients to constitute the crime. The al- 
legation of an intent to commit the crime, unaccompanied 
by any averments of overt acts tending towards its ac- 
complishment, is insufficient to meet the requirements of 
the statute defining the offense and the information is for 
that reason fatally defective and charyves no crime under 
said section. State v. Colvin, 90 N. Car. 717; State v. 
Harney, 101 Mo. 470; State v. Frazier, 53 Kan. 87; In re 
Lloyd, 51 Kan. 501; Proctor v. Commomeealth, 20 S. W. 
(Ky.) 213. The plea of guilty of the acts charged in the 
first count of the information is not a plea of guilty of the 
statutory crime defined by section 49 of the Criminal Code, 
and by a motion in arrest of judgment the defendant prop- 
erly challenged the authority and jurisdiction of the court 
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to pronounce sentence of imprisonment in the penitentiary 
against him as if he were guilty of the commission of such 
crime. : 

The judgment of conviction is accordingly reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


ALBERT T. MCNUTT V. STATE OF NEBRASKA. 
Fitzp Marcu 18, 1903. No. 13,097. 


1. Burglary: INvorMaTion: Description or Prace. In an information 
for burglary, a drug store is properly described as “‘a store house, 
commonly called a drug store.” 


2. Evidence. Evidence found sufficient to support the allegation of 
the ownership of the building burglarized and property stolen. 


3. Description of Property in Information: Proor. In a prosecution 
for burglary and larceny, the proof must agree with the allega- 
tions of the information in the description of the property, but 
when the property stolen is described in the information as “one 
Elgin gold watch” and “thirty-two gold watch chains,” the verdict 
will not be set aside as unsupported by the evidence because no 
witness testified that the articles were gold, if the articles are 
produced and offered in evidence at the trial, and there is nothing 
in the record to show that the jury could not determine the truth 
of the allegation from an inspection of the articles. 


4. Conduct of Sheriff: Evipence or ApMmiIssions. The conduct of the 
sheriff, who, upon arresting one charged with crime, immediately 
furnishes him with intoxicating liquors and proceeds to question 
him for the purpose of obtaining evidence against him, is un- 
justifiable, and’ evidence of admissions made under such circum- 
stances should be excluded. 


5. Admission of Evidence: Nor Presupician. But the admission of 
such evidence will not be held prejudicial so as to require a’ 
reversal if there is uncontradicted evidence that the defendant 
afterwards, when free from the influence of liquor, and without 
any undue influence of any kind being brought to bear upon him, 
made the same admissions to various other persons. 


Error to the district court for Cedar county: Guy T. 
Graves, District Juper. Affirmed. 
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Addison M. Gooding, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown and 
R. J. Millard, for the state. 


SEDGWICK, J. 


The defendant was conyicted in the district court of 
Cedar county of the crime of burglary, and has brought 
the case here for review. The information described the 
building as “a certain store house, commonly called a drug 
store, owned and occupied by Henry D. Spork and Loyd K. 
Spiel: un.” The proof was that the building was a drug 
store, ind the question is whether, under the statute, a 
drug store is properly described in the information as 
“a certain store house, commonly called a drug store.’ It 
could not be better described under our statute. If this 
description is bad, no prosecution can be had for the 
burglary of a drug store. The statute,* in naming the 
buildings that may be the subject of burglary, does not use 
the word “store” unconnected with the word “house,” but 
does use the words “shop,” “warehouse” and “store house,” 
and there can be no doubt that a store building or a store 
house is included, and is made the subject of burglary by 
the statute, nor can there be any doubt that the words 
“store house, commonly called a drug store” sufficiently 
and properly described the building burglarized in this 
case. 

2. It is contended that the proof does not show that the 
building and the property stolen were the building and 
the property of Henry D. Spork and Loyd K. Spielman. 
The witnesses testified that the building was owned and 
occupied by the firm of Spork & Spielman, and that the 
property stolen was the property of the firm of Spork & 
Spielman, and that the firm of Spork & Spielman was Loyd 
K. Spielman and Henry D. Spork. This, being uncon- 


* Criminal Code, sec. 48, 
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tradicted, is sufficient to prove that the property and build- 
ing were owned and occupied by “Henry D. Spork, and 
Loyd K. Spielman, who were doing business under the 
firm name and style of Spork and Spielinan,” as char, ged 
in the information. 

3. The property stolen was described in the information 
as “one Elgin gold watch, of the value of twenty-five dol- 
lars, the property of said Spork and Spielman, and thirty- 
two gold watch chains of the value of four dollars each, the 
property of said Spork and Spielman.” Of course, the ob- 
jection that this is not a sufficient allegation that these 
goods were the property of Henry D. Spork and Loyd K. 
Spielman is without any merit, since the words the “said 
Spork and Spielman” in this allegation must necessarily 
refer to the former allegation, in which the parties are 
fully named. But it is insisted that there is no evidence 
in the record that the watch was a gold watch or the chains 
were gold chains, and we find upon examination of the 
record that no witness testified to that effect, but the 
record shows that the watch and the chains were in court, 
and were offered in evidence before the jury, and, the 
jury having found that the allegations were true, this evi- 
dence must be considered sufficient to support such find- 
ing in the-absence of any evidence to the contrary. 

4. It is complained that the court in its instructions re- 
ferred to “said Spork and Spielman” instead of naniing 
them in full, “Henry D. Spork and Loyd K. Spielman,” 
as owners of the property and building; but the court hav- 
ing first described them by their full names, might prop- 
erly afterwards refer to them as “the said Spork and Spiel- 
man.” 

5. By instruction No. 10 the court told the jury that 
possession of the stolen property immediately after the 
offense was committed was a criminating circumstance 
“unless the evidence and the facts and circumstances 
proved show that he may have come honestly in the pos- 
session of the same,” and it is urged that this places the 


burden upon the defendant to prove that he acquired the 
18 
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goods honestly, and, as the defendant admitted upon the 
trial that he knew that the goods were stolen, it is urged 
that this instruction was prejudicial. There seems to be 
no reason why the jury should not consider the defend- 
ant’s admissions in that regard in determining whether 
there was reason to believe that he obtained the property 
honestly. 

Objection is also made to other instructions of the court, 
nine of them being specified in the brief as erroneous, but 
without pointing out any particular in which we are able 
to discover error. Also a number of instructions were re- 
quested by the defendant and refused by the court. Upon 
examination of those requested we are unable to find any 
substantial matter which the defendant was entitled to 
have given to the jury not sufficiently and properly ex- 
plained in the instructions given by the court. 

The state showed, by the evidence of several witnesses, 
admissions made by the defendant as to his connection 
with the burglary complained of, and it is urged that it 
was not sufficiently shown that no inducements were 
offered the defendant to procure the admissions testified 
to, and in this connection it is shown that immediately 
after the defendant’s arrest, while the sheriff who ar- 
rested him was returning him to Hartington, where the 
crime was committed, the sheriff not only allowed.the de- 
fendant to have intoxicating drinks, but himself furnished 
such drinks to the defendant, and afterwards questioned 
the defendant in. regard to the offense. Such conduct on 
the part of the sheriff is not justifiable, and under ordinary 
circumstances the admitting in evidence of the testimony 
in regard to admissions so obtained would be erroneous 
and requiré a reversal of the judgment of conviction, but 
in this case the evidence of the defendant himself shows 
that this conduct of the sheriff was due rather to thought- 
tessness than to any attempt on his part to procure dam- 
aging evidence against the defendant, and also shows 
that the defendant afterwards, of his own free will, re 
peated the same statements to several other parties, and 
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made other similar statements in open court upon his pre- 
liminary examination, so that it is impossible to believe 
that the defendant has been prejudiced by this improper 
conduct of the sheriff. Upon considering the whole evi- 
dence, it is difficult to see how the jury could have arrived 
at any other verdict than the one reached. The trial ap- 
pears to have been carefully conducted by the court with a 
view of protecting the defendant in all his rights. 
We find no error in the record and the judgment is 


. 


AFFIRMED. 


SoLtomon C. ALLEN v. JOSEPH CPRNY. 
Fitep Marcu 18, 1903. No. 12,665. 


1. Chattel Mortgage: Construction or LANauAGEe. The words “feels 
unsafe and insecure,” in a chattel mortgage do not mean that 
the mortgagee may exercise an arbitrary discretion in the prem- 
ises, but the mortgagor must be about to do pr must have done 
some act which tends to impair the security of the mortgagee 
in order that the latter’s right to take possession may become 
operative. Newlean v. Olson, 22 Neb. 717. 


2. : Sate OF CHATTELS By Morteacor: RIGHT oF MorTGAGEE. 
Where the mortgage by its terms provides for a seizure of the 
property if it or any part of it is disposed of or taken out of 
the county without the mortgagee’s assent, a sale in the open 
market of a substantial part of the wheat covered by the mort- 
gage, without the mortgagee’s assent, and against his express 
prohibition, will entitle the mortgagee to recover possession of 
enough of the remainder to satisfy his claim. 


3. Peremptory Instruction, Erroneous. It is error to instruct a jury 
to return a verdict for defendant where there is any competent 
evidence adduced which, if believed by the jury, would support a 
verdict for plaintiff. Habig v. Layne, 38 Neb. 743. 


Error to the district court for Butler county: SAMUEL 
H. Sornzorcur, DisTRIcr JUDGE. Reversed. 


Arthur J. Evans, E. W. Hale and Roy M. Harris, for 
plaintiff in error. 
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Matt Miller and Hastings & Hall, contra. 


HASTINGS, C. 


This case is a replevin suit begun by plaintiff in error 
in the district court for Butler county on August 19, 1901. 
Plaintiff’s petition. sets out a special ownership in 2,000 
bushels of wheat grown on the east half of section 31, town 
15, range 2, in that county. He alleges a special ownership 
by reason of a chattel mortgage, executed June 8, 1901, 
to secure payment of a note for $800, dated December 13, 
1900, and due January 1, 1902; that the mortgage covered 
150 acres of wheat, 110 acres of corn and 40 acres of oats, 
on the land before mentioned. Plaintiff says that he is 
the owner of the mortgage and note; that the same was 
given for the rent of the land; that no part has ever been 
paid and at its maturity, on January 1, 1902, there would 
be due him upon it the full sum of $800; he alleges that 
the 150 acres of wheat has matured and been harvested 
and threshed; that the amount of wheat was about 4,000 
bushels; that when threshed it was stored in the barn, 
house and corn-crib on the farm; that by reason of the 
mortgage he had a lien upon the whole of said 4,000 
bushels of wheat; and that the 2,000 bushels replevied is a 
part of that grown upon the said 150 acres, and was em- 
braced in the mortgage. It is alleged that the mortgage 
contained a clause that if the defendant “does not take 
proper care of said property, or if said party of the second 
part shall deem himself or themselves insecure, or in case 
of said first party attempting or permitting an attempt to 
injure or dispose of, or remove from said county of But- 
ler,” the property described or any part of it, it should be 
lawful for the mortgagee to take immediate possession of 
it wherever found, and sell it at public auction or private 
sale, or so much of it as would suffice to pay the amount 
due or to become due, with unliquidated damages, not to 
exceed ten per cent. of the principal and interest, and all 
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reasonable costs of keeping, advertising and selling the 
property. The petition alleged that, by reason of the 
partial failure of the other crops included in the mortgage, 
they were of little value; that by reason of the threshing 
of the wheat and placing it in bins, its character and de- 
scription had been so far changed that plaintiff’s mortgage, 
and the public record of it, were no longer notice of plain- 
tiff’s interest in it; that defendant had refused to give any 
specific lien on the wheat in the bin to secure the note, 
though requested so to do, and had wrongfully and un- 
lawfully disposed of and sold a part of the wheat without 
plaintiff’s knowledge or consent, and was then threatening 
and attempting to sell, mortgage, dispose of or incumber 
the rest of the wheat; that the co-maker of the promissory 
note had died insolvent the preceding May, and that de 
fendant was insolvent; that plaintiff deemed himself in- 
secure, and the conditions of the chattel mortgage had been 
broken, and he was entitled to the possession of the wheat 
and had demanded the same, which had been refused. A 
copy of the chattel mortgage was attached to the petition. 
The affidavit conforms substantially to the statements of 
the petition. Bond was filed, and 1,839 bushels of winter 
wheat and 98 bushels of spring wheat were.taken by the 
sheriff and delivered to the plaintiff. Defendant denied 
all the allegations. At the trial, upon the close of plain- 
tiff’s evidence, defendant asked a peremptory instruction 
for a verdict in his favor, which was granted. During.the 
progress of the trial it was agreed that the value of the 
wheat at the time it was taken was $1,022.05. It was fur- 
ther agreed that on January 1,1902,its value was $1,215.69. 
It was further agreed that the wheat had been sold by 
plaintiff’s agent and could not be returned. The instruc- 
tion for a verdict was asked on the ground that the peti- 
tion did not state facts sufficient to constitute a cause of 
action, and also that the evidence was insufficient to show 
any right of recovery. The motion was sustained upon 
the second ground, and the jury was instructed to render 
a verdict for defendant, but no particular sum was stated. 
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The jury found the right of property and right of posses- 
sion in the wheat at the beginning of the action was in the 
defendant, and that it was of the value of $1,057.82, and 
assessed defendant’s damage by reason of plaintiff’s. tak- 
ing the property at $193.64. This verdict was rendered 
February 20, 1902. Defendant was required to remit 
$35.77 from the value of the wheat as found by the jury, 
and judgment was entered for its agreed value, $1,022.05, 
$193.64, the damages found by the jury, and costs in favor 
of the defendant. Motion for new trial was overruled, and 
the plaintiff brings error to this court. The sole complaint 
is that, under the evidence tendered by the plaintiff-at the 
trial, defendant was not entitled to any such instruction 
for a verdict; that the amount of damages assessed by 
the jury is excessive; and errors of law occurring at the 
trial which were excepted to. 

The real questions in the case seem to be whether the 
circumstances disclosed by plaintiff’s evidence show a 
reasonable ground for his action in deeming himself in- 
secure and in proceeding to seize the mortgaged property 
before the maturity of his note, and a breach of the condi- 
tions of the mortgage by a sale of a substantial part of the 
mortgaged property. The facts, as shown by the evidence, 
are briefly as follows: The wheat raised on the farm, 
about 3,500 bushels, was threshed out during the last six 
days of July, and stored in the farm buildings. About 500 
bushels were placed in the house. Defendant at once be 
gan selling wheat. On July 31, he sold and delivered 104 
bushels at Foley. Evidently, it was this wheat, as defend- 
ant had not yet threshed the wheat on another farm rented 
’ by him. On August 7 he contracted to sell 150 bushels 
more at the same place. On August 12 plaintiffs agent 
and an interpreter and an attorney visited defendant. He 
admitted these two sales, and declared his intention to sell 
more. He was told that any further sales of the mortgaged 
wheat were forbidden. Defendant stated that he must sell 
this wheat to make payments on some land. This last 
statement was stricken out by the court over plaintiff’s 
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objection, as was a similar statement of defendant to the 
witness Welch. August 15 defendant sold and delivered 
to the witness Steiner 202 bushels of wheat, and on Au- 
gust 17, 105. These facts all coming to plaintiff’s knowl- 
edge on the last-named date, plaintiff’s agent, accompanied 
by an attorney, demanded 2,000 bushels of the wheat, or. 
a new mortgage covering threshed wheat specifically, or a 
deposit of enough proceeds of the wheat to make plaintiff 
safe, if was to be sold. This was refused, and on the 19fh 
fifty-five bushels more were delivered to Steiner by defend- 
ant. The same day this action was brought, and no wheat 
found in the room of the house where 500 bushels or more 
had been stored at the threshing. It appears that there 
were about 800 bushels of oats which were also subject to 
the mortgage of plaintiff. There were 120 acres of corn, 
which is stated to have been in a very unsatisfactory con- 
dition at that time. Defendant had several teams and a 
number of cattle. The sheriff testifies that he had shortly 
before held an execution against him, under which he 
could not find property upon which to levy. Defendant’s 
stock was covered with mortgages. Testimony of plain- 
tiff and his attorney that they deemed plaintiff’s claim 
insecure was tendered and refused. Probably the lat- 
ter testimony was. unnecessary, as the commencing of 
the action itself was a solemn declaration of the same 
thing. The rulings of the trial couxt excluded all evidence 
of the offers of plaintiff to accept a new mortgage upon a 
-part of the wheat in the bin, and permit a sale of the rest 
if defendant wished to do that. Ags tending to show the 
good faith of plaintiff and the intentions of defendant with 
reference to disposing of the rest of the wheat, it would 
seein that this evidence should have been received. As it 
was duly tendered, and much of it taken and afterwards 
stricken out, it should be considered in determining 
whether or not there was enough evidence to take the case 
to the jury. The trial court seems to have thought that, 
as long as there was actually enough left to satisfy plain- 
tiff’s claim, he had no right to take any steps in anticipa- 
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tion of threatened action of defendant. This would not 
seem to be the case, even with only the clause in the mort- 
gage providing for a foreclosure, if the mortgagee should 
deem himself insecure. In Case Plow Works v. Marr, 33 
Neb. 215, which sustains the taking of a threshing machine, 
because it was left unhoused, and one of the makers of the 
notes for it had left the state, the first note was paid, and 
the other two were only for $226 each. The machine was 
sold for $500, but the taking of it before either of the 
notes was due, in anticipation of possible loss, is upheld. 

Of course there can be, in this state, no arbitrary dis- 
cretion in taking property before a mortgage is due. The 
mortgagee, in taking the contract payable at a future time, 
impliedly agrees to await that time. Newlean v. Olson, 22 
Neb. 717; Lichtenberger v. Johnson, 32 Neb. 185; Rector- 
Wilhelny Co. v. Nissen, 35 Neb. 716; Brown v. Hogan, 49 
Neb. 746. He need not wait, however, till loss is actually 
incurred before attempting to protect himsetf. 

In the present case, too, there is evidence tending to 
show that one of the absolute conditions of the mortgage— 
the disposing of a part of the property—had been broken. 
It seems clear to us that there was sufficient evidence 
tendered in this case to require its submission to a jury, 
and that the learned trial judge was in error in giving his 
peremptory instruction. 

The holding in Gilltilan v. Kendall, 26 Neb. 82, and Fines 
v. Bolin, 86 Neb. 621, that a mortgage upon growing crops 
is not notice to any one who buys the same grain in open 
market after harvest, would be calculated to render the 
mortgagee uneasy when 500 bushels of the wheat had dis- 
appeared within less than three weeks after threshing. 
The suggestion in Gillilan v. Kendall that the evident need 
which the farmer has for using coarse grains as feed may 
imply a consent that he may so use them, would weaken 
the security on the oats and corn, and, upon a considera- 
tion of the whole case made, there seems no doubt. that 
plaintiff was entitled to have the good faith of his claim 
of insecurity, as well as of a disposition of a part of the 
mortgaged property, passed upon by the jury. 
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It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further pro- 
ceedings. 


KIgKPATRICK and Lospineier, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED AND RBMANDBD. 


’ 


Wi1iaM Firer, ADMINISTRATOR OF THN EstaTp oF Ray- 
MOND C. Firir, DecuaseD, Vv. MILTON BURCH ET AL 


Firep Marcu 18, 1903. No. 12,729. 


Lord Campbell’s Act: Neeiicence: LiaBitiry or EMPLoyver. An em- 
ployer’s act of unbridling, in connection with the driver, a mare 
theretofore always gentle and tractable, and putting on her a 
halter, and then leaving her ordinary driver to lead her to a feed- 
box to eat, and doing this in front of a tent on the state-fair 
grounds without unhitching her from a wagon, to which she was 
attached, there being nothing in the surroundings apparently 
calculated to frighten the mare, held, not negligent nor creating 
any liability of the employer, although immediately after she be- 
came unmanageable, and ran over the driver and fatally injured 
him. 


Error to the district court for Lancaster county: Ep- 
waArRD P. Hovmss, District Jupen. Affirmed. 


Royal D. Stearns and James C. McNerney, for plainti 
in error. 


William M. Morning, Halleck F. Rose and Wilmer B. 
Comstock, contra. 
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Hastines, C. 


Plaintiff in error in this case instituted an action in the 
district court for Lancaster county under Lord Campbell’s 
act to recover the sum of $5,000 for the death of Raymond 
C. Fifer. The latter died on May 31, 1901, as a result of 
injuries received in attempting to lead, by a halter, a 
horse hitched to a heavy wagon, after the bridle had been 
taken off by defendants on the state fair grounds. 

The trial court instructed the jury to find for the de- 
fendants. It instructed the jury that plaintiff based his 
sole right of recovery upon the negligence of the defend- 
ants in removing the bridle from the horse; that negligence 
is the failure to do what reasonable and prudent persons 
would have ordinarily done under the circumstances, or 
the doing of what such persons would not have done; that . 
it was necessary for plaintiff to show that the removal of 
the bridle from the animal, under the circumstances, was 
something which a reasonable and prudent person, under 
the circumstances, would not have done. The trial court 
also told the jury that the evidence shows that the animal 
was tractable and gentle, and had never shown any vicious 
disposition, and that after the bridle was removed a strong 
and sufficient halter was upon the horse, and that defend- 
ants’ act in removing the bridle was not an act of negli- 
gence under all of the circumstances, and would warrant 
no recovery against them. The court also instructed the . 
jury that a fair preponderance of the evidence showed that 
the deceased had hold of the halter and was standing by 
the horse’s side when it took fright and commenced to run, 
and he could have relinquished his hold of the animal and 
avoided injury; that it was no part of his duty to risk 
injury by holding the animal, and whether he heard de- 
fendants’ advice to let go was immaterial, if in the exercise 
of ordinary prudence and caution he could see danger in 
retaining hold of the animal, and failed to let go, he could 
recover nothing in this action. The court also instructed 
the jury that the testimony showed that a young boy was 
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in the wagon at deceased’s invitation at the time of the 
accident, and if the deccased could see the danger of the 
boy, and as an act of heroism sought to save him from 
injury, then he assumed all responsibility on his part for 
any danger he placed himself in by his act at the time of 
the injury complained of. 

The validity of these instructions seems to depend upon 
the question of whether or not, in view of all the circum- 
stances, the unbridling of the horse, while attached to a 
wagon in the fair grounds, and turning her over to de- 
ceased to be led to a feed-box, was an act of negligence. 
If it, was, and only a fair preponderance of the evidence 
showed contributory negligence of the deceased, that ques- 
tion should have been submitted to the jury; and if the 
boy in the wagon, although there by the deceased’s in- 
vitation, was placed in danger by the negligent act of the 
defendants in taking off the bridle, any risk taken by the 
deceased in order to save the boy would not be contribu- 
tory negligence, unless it was an act of rashness under the 
circumstances, and the incurring of a danger whieh no 
prudent person would hazard, even for such a purpose. 

The essential question, therefore, seems to be whether 
or not the trial court was right in telling the jury that it 
was not negligence on defendants’ part to remove the 
bridle. If it was negligence, it would seem that the whole 
question of contributory negligence, and of the right of 
the deceased to interpose to save the boy in the wagon, 
should have gone to the jury. ‘ 

The animal in question was a Clydesdale mare weigh- 
ing sixteen hundred and fifty pounds. She had been in 
use by the defendants since the preceding February. She 
had previously to that been owned by a Mr. Tewkesbury, 
who used her at first to work on a well machine drawing a 
rope attached to a singletree. The latter was constantly 
coming in contact with her heels but did not disturb her. 
Later she was used by Mrs. Tewkesbury and the children 
of the family to drive to a buggy and a two-seated car- 
riage as a family horse. Mrs. Burch, defendant, and her 
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aged mother, on two occasions rode with only Mrs. Tewkes- 
bury and the latter’s sister in the surrey through the 
streets of Lincoln. 

There is evidence by deceased’s father, and by the sur- 
geon who attended at the time of the accident, that Mr. 
Burch said at the time he had often told deceased that if 
the mare “took one of her spells to let her go.” Mr. Burch 
denies this, and says he knew nothing of any spells on the 
mare’s part; that what he did say was that he had told 
deceased on this occasion to let her go and that some spell 
was on her. This conversation is the only thing tending 
in any way to indicate any previous misconduct of the 
animal. The uniform testimony of all the witnesses is 
that she was a remarkably gentle and tractable horse, and 
was so considered by all who at any time had to do with 
her. 

On the day in question the defendants, who had been 
engaged in gathering the tents furnished by them to the 
Dunkards’ meeting on the fair grounds, had stopped for 
noon at their supply tent. Deceased, who, in working for 
defendants, had principal charge of the mare, drove her 
and the wagon about forty rods to the race track to water 
her, and a boy of twelve who had been assisting to gather 
tent stakes rode with him, and sat in the wagon while he 
drew water in a bucket for her. After watering they drove — 
back and stopped at the supply tent. Mr. Burch, with the 
assistance of the deceased, slipped off her bridle, while 
deceased slipped on the halter. He then turned to hang up 
the bridle. His attention and that of the persons in the 
tent was attracted by loud calls of “Whoa” from deceased, 
and the mare was seen trotting away, with deceased hold- 
ing the halter and trying in vain to stop her. Mr. Burch 
called to the boy of twelve, who was still in the wagon, to 
jump out, and to deceased to let the mare go. - Neither 
obeyed. The boy says his clothes caught on the seat. 
Probably he was too frightened to get them loose. The 

man seems to have tried to’get in front, and get the mare 
by the head. He only succeeded in getting her to trample 
him down and draw the heavy wagon over him. 
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It seems that it was proposed by some one, when the 
wagon was stopped before the tent, to unhitch the mare, but 
it was determined that it was unnecessary ; that her bridle 
be removed, and the halter put on, and she led to the feed- 
box. Whose propositions these were does not appear, but 
in carrying them out the boy says that after Mr. Burch. 
started away with the bridle the mare looked back at the 
wagon and started; that Fifer partly stopped her, and 
she looked back again and started faster, and Fifer ran 
along at her side for a while, and, in some way, reaching 
. for her head, fell down, and she stepped on him twice and 

the wagon passed over him, as has been stated. The boy 
stayed in the wagon and was taken out unhurt when the 
mare was caught just outside the fair-ground gate, from 
which place Mr. Burch led the mare back to the tent. 

We are constrained to think that the trial court was 
right, and that in taking off the bridle from this mare, 
and helping to put on her halter, and leaving her driver 
to lead her up to the feed-box, there was no negligence on 
the part of the defendant Milton Burch for which defend- 
ants should in any manner be held liable. 

It is recommended that.the judgment of the trial court 
be affirmed. 


KIRKPATRICK and LoBINGInr, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Vila v. Grand Island Blectric Light, Ice & Cold Storage Co. 


Watrer K. F. Vina BL AL, APPELLEES, V. GRAND ISLAND 

. Evecrric Lieut, Ice & Coty Srorace Company, Im- 

PLHADED WITH RexForRD E. HULprr pr AL, INTER- 
VENERS, APPELLANTS. * 


Fouep Marcy 18, 1903. No. 12,342. 


1, Receivership: ANcILLARY Remepy. A receivership is a purely an- 
cillary remedy and can not be maintained in a proceeding in- 
stituted solely for that purpose. 


2. Receiver: CoRPorRATE ProrerRTY: JURISDICTION. Unless expressly au- 
thorized by statute, a court has no jurisdiction to appoint a re- 
ceiver of corporate property upon grounds which would not be 
sufficient were the owner a natural person. 


3. : MorteaceeE. <A receiver can not be appointed at the in- 
stance of a mere mortgagee for property not covered by the mort- 

. gage. 
4, : JURISDICTION: Notice. Jurisdiction to appoint a receiver of 


corporate property, can not be conferred by the mere consent of 
the corporation where neither equitable nor statutory grounds 
exist and where other parties whose rights are affected have not 
been notified; nor is a stockholder concluded by such an order. 


APPEAL from the district court for Hall county: JOHN 
R. THompson, District JupGh. Reversed. 


Charles G. Ryan and Richard C. Glanville (Leo Cleary, 
on motion for rehearing), for appellants. 


William H. Thompson and Virgil 0. Strickler, contra. 


LoBINGIER, C. 


On December 6, 1900, appellees filed in the district court 
for Hall county a petition making the Grand Island Elec- 
tric Light, Ice & Cold Storage Company a defendant, al- 
leging that it had, on June 18, previous, mortgaged its 
plant and other property to appellee Vila.for $15,000; that 
$4,000 of this had been used for other purposes than 
paying off a prior mortgage as agreed; “that said defend- 


* Rehearing allowed. See opinion, p. 233, post. 
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ant is now and will be wholly unable to pay the intereat 
or any part thereof to become due on its said mortgage 
indebtedness on January 1, 1901; that defendant is also 
wholly without ability or means to pay any part of its 
floating indebtedness amounting to about the sum of 
eighty-six hundred and sixty-two.dollars ($8,662) and its 
creditors are threatening to attach the mortgaged prop- 
erty hereinbefore described”; that defendant had failed 
to keep its plant in repair as required by the mortgage; 
and that by the terms of the mortgage the noncompliance 
with its covenants entitled plaintiff to an appointment of 
a receiver. Another clause of the mortgage quoted in the 
petition authorizes such appointment “upon the com- 
mencement of suit to foreclose,’ and the petition contained 
the following prayer: “Wherefore the plaintiffs pray that 
a receiver be appointed for defendant and the said receiver 
be given authority to do each and all of the things men- 
tioned in said mortgage, to wit: To take possession of 
all the defendant’s property covered by said mortgage and 
to manage and operate the business and to collect its 
income and profits and to apply the same upon the expenses 
and charges for maintaining and operating said business 
and paying the obligations secured by plaintiffs’ mortgage 
and ‘for such other and further relief as to the court may 
seem meet and proper.” 

On the next day the following answer was filed on be- 
half of the defendant: 

“Now comes the above named defendant and for answer 
to the plaintiff’s petition admits the facts therein stated 
and consents to the appointment of a receiver in this ac- 
tion as prayed in the plaintiffs’ petition.” 

On the same day a receiver was appointed to take charge 
of the “property, business and assets of the defendant” 
(part of which is enumerated), “and all other property of 
every kind or character, belonging to or pertaining to said 
defendant and its business.” By the terms of this order 
the receiver is directed, inter alia, “to operate and carry 
on the business of the defendant.” The next order ap- 
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pearing in the record is dated March 5, 1901, and recites 
“that it is for the best interest of the parties hereto, of the 
said trust and all persons interested therein that the busi- 
ness of the said defendant, the Grand Island Electric 
Light, Ice & Cold Storage Company be speedily closed and 
the affairs thereof wound. up as soon as possible.” In this 
_order also the receiver is directed to notify all creditors of 
the defendant to file their claims. It does not appear in 
the record upon what this order is based or at whose in- 
‘stance it was obtained. On March 25, the several appel- 
lants filed individual petitions of intervention, alleging 
the recovery of judgments before a justice of the peace 
on claims for labor performed in defendant’s behalf. The 
aggregate amount of these claims was about $700, and 
each petitioner prayed that his claim should be given 
preference, and alleged that the property in the hands of 
the receiver included about $9,000 worth of ‘personalty 
which was not covered by plaintiffs’ mortgage, and each 
prayed that he might share in the fund arising from the 
sale thereof. An order granting leave to intervene as 
prayed, was entered on the same day that these petitions 
were filed, and on the following day the receiver filed a 
report as to the condition. of the business, in which he rec- 
ommended a speedy sale of the entire property in his 
hands. Objections to this application to sell were filed by 
the interveners, and also by appellee Kinkel, a stockholder 
in the defendant corporation. These were overruled, and 
an order made requiring an inventory and appraisement 
of the property, in pursuance of which the appraisers fixed 
the valuation of the plant in the aggregate at $25,000. On 
May 6, a decree was rendered, in which demurrers to the 
several petitions. of intervention were sustained, but the 
claims of the interveners, among others, were allowed, less 
the court costs of placing them in judgment. By this de- 
cree, the court also found that certain of the property in 
the receiver’s hands was personalty and was not covered 
by plaintiff’s mortgage, but it also found “that all of the 
property, goods and franchises, real, personal or mixed, 
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coming into the hands of the said receiver, save that which 
is herein specifically found to be personal property, is 
covered by the said plaintiff’s mortgage.” The decree 
directed a sale, subject to the mortgage, of all property 
covered thereby, and a separate sale of the remaining per- 
sonalty, and on June 8 the entire property was sold to G. 
H. Payne, trustee, president of appellee Payne-Knox Com- 
pany, for $2,800 for the mortgaged property and $150 for 
the balance. This is about one-third of the floating debt 
alleged, as we have seen, to exist at the beginning of the 
suit. Objections to confirmation of the sale were filed by 
interveners, they having previously objected to the ap- 
praisement, but these were overruled and the sale con- 
firmed on June 22. Interveners bring the cause here by 
appeal, attacking both the decree of May 6, directing a 
sale, and also the order of June 22, confirming the same. 
These orders are both made a part of the transcript which 
was filed here October 11, and a review of them brings be- 
fore us also the question as to the validity of the order 
appointing the receiver (Seeds Dry-Plate Co. v. Heyn 
Photo-Supply Co., 57 Neb. 214, 216), for if this was in- 
valid the subsequent proceedings, being based thereon, are 
necessarily so. 

Apellants contend that there was no “suit actually com- 
menced and pending” as required by section 267 of the 
Code before a receiver may be appointed. This requirement 
is jurisdictional. “The order appointing a receiver was 
void, for the reason that it was made when there was no 
suit pending.” Cooley, J., in Merchants’ & Manufacturers’ 
Nat. Bank of Detroit v. Kent Circuit Judge, 48 Mich. 292, 
296. 

“No authority is given by the statutes of this state to 
its courts, or to judges thereof in vacation, to make such 
_ an appointment, except in a pending suit, nor does it in- 
here in any of them under their general jurisdiction as 
courts of equity.” State v. Ross, 122 Mo. 485, 456; Cf. In 
ve Brant, 96 Fed. 257, where the authorities are collated. 

Moreover, the suit which must be “actually commenced 

19 
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and pending” as a condition precedent to an appointment 
of a receiver, must be one in which the main relief sought 
is independent of the receivership. The latter is a purely 
ancillary remedy. 

“Tt is not the office of a court of equity to appoint re- 
ceivers as a mode of granting ultimate relief. They are 
appointed as a measure ancillary to the enforcement of 
some recognized equitable right.” Baldwin, J., in Barber ° 
v. International Company of Mexico, 73 Conn. 587, 593. 

“Unless, possibly, in cases provided for by the statute, 
the appointment of a receiver can only be made in aid of 
the main action; although such appointment may be a part 
of the relief sought by the complaint.” State v. Union 
Nat. Bank of Muncie, 145 Ind. 587, 550. 

“The appointment is not the ultimate end and object of 
the suit, but is merely a provisional remedy or auxiliary 
proceeding.” State v. Ross, 122 Mo. 435, 456. 

Tested by these authorities, we are unable to say there 
was “a suit actually commenced and pending” when the 
receiver in this case was appointed. It is true that a peti- 
tion had been filed the day previous, but this would not 
constitute such a suit, unless it set forth grounds institut- 
ing an actual controversy and demanding substantial re- 
lief beyond the mere appointment of a receiver. 

In State v. Ross, 122 Mo. 435, a corporation filed a peti- 
tion alleging that its plant was heavily incumbered, and 
praying for the appointment of a receiver, with a prayer, 
as here, for general relief. A receiver was appointed, but 
upon application to the supreme court a writ of prohibi- 
tion was granted, and the court said (p. 457): “The filing 
of that petition no more instituted an actual controversy 
between contending suitors in court, than would the filing 
of a copy of. the Lord’s Prayer. It laid no foundation 
whatever for the exercise of the jurisdiction of the court to 
appoint a receiver, unless some ground for the exercise of 
that jurisdiction can be found other than an actual, pend- 
ing controversy in the court which undertook its exercise.” 

The petition in this case contains no prayer for specific 
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relief other than the appointinent of a receiver. Some of 
its allegations, indeed, resemble those-of an ordinary peti- 
tion to foreclose a mortgage. But no such relief is asked, 
and, waiving the question whether a decree of foreclosure 
may be rendered under a prayer for general relief, we 
have searched this petition in vain for averments which 
declare plaintiff’s right to a foreclosure. The mortgage 
itself is not attached to or made a part of the petition, and 
while some of its provisions are quoted, they are confined 
to such as show the holder’s right to a receiver; they set 
forth no default which would entitle him to foreclose. The 
petition conclusively shows not only that the principal 
debt is not due, but that not even the first coupon had 
matured at the time the proceeding’ was begun. The pe- 
tition merely alleges that the mortgagor will be unable to 
meet this when the coupon shall fall due—nearly a month 
later. Not even the appointment of a receiver will be made 
on anticipated grounds. Chadron Banking Co. v. Ma- 
honey, 43 Neb. 214. Much less will a decree of foreclosure 
be rendered. And not only does the petition fail to state 
‘facts which authorize a foreclosure, but the conduct of 
plaintiffs indicates that they never intended to seek such 
relief. No attempt has been made anywhere in the prog- 
ress of the litigation to obtain a decree of foreclosure, and 
the defendant’s property was finally purchased by the 
president of the corporate plaintiff under a decree which 
expressly directed the sale subject to and not by virtue of - 
the mortgage. 

Nor can this petition be upheld as one for the dissolution 
of the corporate defendant. It contains no prayer that the 
corporation be dissolved, but, on the contrary, asks that a 
receiver be appointed, and that he apply the income “for 
maintaining and operating said business.” The idea of a 
dissolution does not appear to have been entertained until 
March 5,—three months after the filing of the petition— 
when the order was made reciting that it was for the best 
interests of the parties that the affairs of the corporation 
be wound up. 
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But even had the petition contained a specific prayer 
for dissolution, this would not have supplied a sufficient 
basis for the appointment of a receiver. 

“A court of equity has no inherent power as such to 
appoint a receiver over an insolvent corporation.” Smith, 
Receivers (3d ed.), sec. 288. 

“The general jurisdiction of equity over corporate 
bodies does not extend to the power of dissolving the cor- 
poration, or of winding up its affairs and sequestrating the 
corporate property and effects, in the absence of express 
statutory authority. And courts of equity will not, ordi- 
narily, by virtue of their general equitable jurisdiction, or 
of their visitatorial powers over corporate bodies, seques- 
trate the effects of the corporation, or take the manage- 
ment of its affairs from the hands of its own officers and 
entrust it to the control of a receiver of the court, upon 
the application either of creditors or shareholders.” High, 
Receivers (3d ed.), sec. 288. 

Our ‘legislature has enacted statutes which authorize 
the appointment of receivers for winding up the affairs of 
particular corporations, as in the case of banks, but none * 
of these apply to such a corporation as the defendant be- 
low. This receivership must be sustained, if at all, by the 
general statutory provisions relating to the appointment 
of receivers or by the general rules of equity jurisdiction. 
' “In the absence of a statutory enlargement of equity 
- jurisdiction, a receiver of a corporation will not be ap- 
pointed unless the same relief would be given, when 
claimed in an action against an unincorporated associa- 
tion of. natural persons.” Barber v. International Com- 
pany of Mexico, 73 Conn. 587, 593. 

Our statute on this subject is similar to that of Iowa. 

In Wallace v. Pierce-Wallace Publishing Co., 101 Ia. 
318, 323, it was observed: “We have heretofore held that 
this section*® does not authorize the dissolution of the cor- 
poration by a court of equity, nor the placing of its prop- 
erty in the hands of a receiver which practically accom- 
plishes the same purpose.” 

* Code, sec. 2903. 
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We have not overlooked Ponca Mill Co, v. AMikesell, 55 
Neb. 98, but we find nothing there to change our conclu- 
sions. It was an action by a stockholder to establish and 
foreclose a lien upon corporate property, and by the same 
order which granted him this relief a receiver was ap- 
pointed on the ground that the majority stockholders were 
mismanaging the corporate business and misappropriating 
corporate property. It follows Haywood v. Lincoln Lum- 
ber Co., 64 Wis. 639, which was an action to foreclose a 
mortgage executed by the corporation. In both cases, 
therefore, the plaintiffs were seeking to enforce liens, 
and the receivership was not, as here, the sole apparent 
purpose of the proceeding. In both cases grounds for the 
appointment of a receiver existed independent of the fact. 
that the defendant was a corporation. 

But if we were permitted to overlook the fact that no 
main action was pending when this receiver was ap- 
pointed, we would still be unable to uphold the order of 
appointment and the subsequent proceedings thereunder, 
because it resulted in the sequestration of property by the 
receiver to which, in no view of the case, was he entitled. 
The petition merely prayed that he be authorized to take 
possession of the “property covered by said mortgage,” and 
this would have been the limit of his rightful possession 
_even had the petition sought and set forth grounds for a 
foreclosure. But the order of appointment gave him pos- 
session of “all other property of every kind or character, 
belonging to or pertaining to said defendant and its busi- 
ness.” There never was an application to extend the re- 
ceivership to other property and this part of the order, at 
least, was void on its face. Plaintiffs were not entitled 
in any event to a receivership of property in which they 
had no definite interest. Smith v. Wells, 20 How. Pr. 
(N. Y.) 158. 

The case at bar strongly resembles State v. Union Nat. 
Bank of Muncie, 145 Ind. 587, where a similar course was 
followed by the trial court, and upon appeal it was ob- 
served (p..551): “In the case before us, the plaintiff had 
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no judgment or other general lien against the defendant’s 
property. His only lien was that of his chattel mortgage; 
and without a suit to foreclose that mortgage he had no 
right to a receiver even for the property covered by that 
mortgage. Still less was there a right to a receiver for 
property not covered by plaintiff’s chattel mortgage. The 
rights of judgment creditors could not thus be cut out by 
one who had no judgment or other lien upon the defend- 
ant’s property. From any point of view, therefore, it must 
be apparent that the court had no jurisdiction to appoint a 
receiver in this case.” 

In the case at bar the trial court distinctly recognized 
that there was property in the hands of: the receiver not 
included in the mortgage, for it directed a sale of this apart 
from the other. But upon what possible theory had plain- 
tiff a right to seek or obtain the appointment of a receiver 
of this nonmortgaged property? 

Moreover, while the court ordered a sale of some of the 
personalty without subjecting it to the mortgage, the 
record shows that other property of that class was not sold 
in this way, for the decree expressly recites, as we have 
seen, “that all of the property * * * real, personal or 
inixed * * * save that which is herein specifically 
found to be personal property, is covered by the said plain- 
tiff’s mortgage.” How much personal property was thus 
included in the mortgage, we have no means of knowing, 
for that instrument is exceedingly comprehensive in its 
terms and purports to include “all and every description 
of personal and mixed property.” 

But the decree plainly shows that some of the personal 
property was treated as covered by the mortgage, and sold 
subject thereto. And the result of this must necessarily 
have been to reduce the assets from which interveners 
might satisfy their claims. 

We do not agree with counsel for appellants that the 
labor claims of interveners constitute a preferential lien 
on the assets of the corporation. For, as we interpret the 
rule in Losdick v. Schall, 99 U. S. 235, 25 L. ed. 339, it 
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merely upholds the discretionary power of the court which 
appoints a receiver to impose as terins of the appointment 
the prior payment of such claims as these. The doctrine 
is more fully elaborated in Farmers’ Loan & Trust Co. v. 
Kansas City, W. &d N. W. R. Co., 58 Fed. 182. But while 
these intereveners may have had no liens other than those 
afforded by their judgments, they were certainly entitled 
to share as general creditors in every dollar that could be 
realized from the corporate assets not clearly appropriated 
to some higher claim. 

Now, this mortgage, though purporting to cover per- 
sonalty, was never filed as a chattel mortgage aud was, 
therefore, in respect to chattels, “void as against the cred- 
itor of the mortgagor.” Compiled Statutes, ch. 32, sec. 14 
(Annotated Statutes 5963). These interveners were judg- 
ment creditors, and therefore within the letter of the 
rule laid down by this court in Farmers’ & Merchants’ 
Bank of York v. Anthony, 89 Neb. 348, 348. Whether it 
was necessary that their judgments should have ante- 
dated the mortgage, we do not here decide, for the record 
discloses that in any event the receiver took possssion of 
and sold, by virtue of the decree complained of, property 
which confessclly was not covered by the mortgage. 

We see no escape then from the conclusion that the order 
appointing this receiver was made without jurisdiction and 
that the subsequent proceedings thereunder were invalid. 

We are cited to Commonirealth Mutual Fire Ins. Co. v. 
Hayden, 60 Neb. 636, and Haachins v. Glenn, 131 U. 8, 319, 
in support of the contention that appellant Kinkel, as a 
stockholder, was bound by the court’s order as regards the 
defendant corporation. The cases referred to simply an- 
nounce the rule that a stockholder is concluded by a de- 
cree compelling the enforcement of a corporate duty. But 
there was certainly no duty on the part of the corporate 
defendant below to consent to the appointment of a re- 
ceiver. Nor was it or any other party bound by an order 
which the court had no jurisdiction to make. It is a 
familiar rule that consent never confers jurisdiction over 
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the subject-matier. This applies in the case of receiver- 
ships as completely as elsewhere. 

“Consent of the parties before the court will not avail 
to secure resort to the remedy in a case otherwise improper, 
or if the rights of other persens will be affected adversely 
or put in danger of violation.’ Beach, Receivers, sec. 150. 

“This case has some of the features of Merchants’ & Man- 
ufacturers’ Nat. Bank of Detroit v. Kent Circuit Judge, 
43 Mich.- 292, where Cooley, J., said (p. 298): “We do 
not enlarge upon this aspect of the case, as it is not neces- 
sary here; but it must be manifest that the parties were 
creating a trust by means of the mortgage and of a consent 
order which could not stand the test of the law. * * * 
It resembles very closely an attempt by circuitous methods 
to avoid a legal principle.” 

In this case the consent of those now complaining was 
never sought or obtained. Although the petition distinctly 
averred that there were creditors who “are threatening to 
attach,” and although the statute expressly requires that 
notice of an application for a receiver shall be given “to 
all parties to be affected thereby” (Code of Civil Proced- 
ure, sec. 267), none of the interveners now holding judg- 
anents against the corporate defendant were notified, or 
given an opportunity to be heard as to the order appoint- 
ing the receiver. 

Under these circumstances, the mere fact that they did 
not except to the order should not prevent a review of it 
here. And in any event these objections being jurisdic- 
tional, may be raised even in the appellate court for the 
first time. City of Lansing v. Chicago, M. & St. P. R. Co., 
85 Ia. 215; Orcutt v. Hanson, 71 Ja. 514, 

There are other questions presented in appellants’ brief, 
but as their solution is not necessary to a determination 
of the case, we will not further prolong the limits of this 
opinion. We recommend that the decree of May 6, and the 
order of June 22, confirming the sale, be reversed, and that 
the order appointing the receiver be vacated. 


Hastines and Kirkpatrick, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of May 6, 1901, and the order of con- 
firmation of June 22, 1901, are reversed, and the order 
appointing the receiver is vacated. 

REVERSED. 


The following opinion on rehearing was filed December 
2,1903. Judgment of reversal adhered to: 


1. Petition: No CAUSE oF ACTION: APPELLATE CouRT. The question of 
whether a petition states a cause of action or discloses grounds 
sufficient for the granting of equitable relief, may be raised at 
any stage of the proceedings in the appellate court, up to and in- 
cluding the filing of a-motion for a rehearing. 


2. Prayer for General Equitable Relief. A prayer for general equi- 
table relief, coupled with that of one for specific relief, can not be 
extended so as to warrant the granting of relief not embraced 
within and comprehended by the allegations of fact contained in 
the pleading. 


3. Appointment of a Receiver: Is ANcmLaRY ReMmeEpy. The appoint- 
ment of a receiver in an equitable action is ordimarily an an- 
cillary remedy, provisional in character, and incidental to the 
main object or purpose of the suit. 


4. Jurisdiction to Appoint a Receiver. Save in certain classes of suits 
in equity which constitute well-recognized exceptions, the jurisdic- 
tion of courts of equity does not warrant the appointment of a 
receiver to take charge of and administer the property and busi- 
ness of a corporation in an independent action, where that is 
the main object and purpose of the suit and the sole and only 
relief asked for. . 


5. Defective Petition. Petition in the case at bar examined, construed, 
and held defective in substance, and insufficient to support the 
orders of the court appointing a receiver to take charge of and 
sequestrate the property and business of the defendant corpora- 
tion, directing a sale thereof, and the confirmation of the sale 
made under such orders. 


6. Jurisdiction of Equity Courts Over Corporation. In the absence of 
statutory authority, courts of equity do not possess jurisdiction 
over corporate bodies to the extent of, on the application of 
private parties, appointing a receiver, sequestrating the property 
and business and selling the same through the instrumentality 
of such receiver, and thereby wind up the affairs and terminate 
the business and indirectly dissolve the corporation. 
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7. Stare Decisis. The former judgment of reversal in Vila v. Grand 
Island Electric Light, Ice & QOold Storage Co., ante, p. 222, ad- 
hered to. 


.Y 


HoLcoms, J. 


A rehearing having been granted, this cause has been 
submitted on oral arguments and printed briefs for further 
consideration. The opinion heretofore formulated, pre- 
pared by one of the commissioners, is found under the 
title Vila v. Grand Island Electric Light, Ice & Cold 
Storage Co. and others, as interveners, ante, p. 222. The 
case is there quite fully stated and a repetition will here 
be avoided as far as is consistent with a proper discussion 
of the subject in the present opinion. Gauged by the 
pleadings, and the procedings had and done thereunder, 
the suit appears to have been instituted by a mortgagee of 
.the plant and property of the defendant corporation for 
the purpose of having its property sequestrated, and, 
through the aid of a receiver, its affairs wound up by a 
sale of the property and a division of the assets among 
those entitled thereto. The suit in its practical workings 
has many of the earmarks of a proceeding had under our 
statute for the appointment of a receiver and the winding 
up of the business of an insolvent banking corporation in- 
corporated under the laws of this state. The plaintiffs, as 
‘trustee and cestwi que trust, were the owners and holders 
of certain bonds executed and delivered by the defendant 
company, and secured by a mortgage on its plant, cou- 
sisting of both real and personal property. The defendant 
company at the time of the institution of the suit filed its 
answer, admitting the truth of the allegations of the peti- 
tion and consenting to the appointment of a receiver as 
therein prayed for. The essential averments of the peti- 
tion which it seems advisable here to state for the purpose 
of the further discussion of the case are in substance as 
follows: That it was agreed by the defendant when the 
loan was made, evidenced by the bonds executed at the 
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time and described in the petition, that the proceeds 
should be used to pay off a prior mortgage, and the bal- 
ance for the completion of the plant; that prior to the in- 
ception of the litigation, the plaintiff learned for the first 
time that a large proportion of the proceeds of the loan 
so made had been misappropriated and used for other 
purposes, and that the plant remained in an unfinished 
and incomplete condition; that the defendant was at the 
time, and would be, wholly unable to pay the interest or 
any part thereof thereafter and within a short time to 
become due on the mortgaged indebtedness, and was wholly 
without ability to pay any part of its floating indebted- 
ness, amounting to a large sum, and that its creditors were 
threatening to attach the mortgaged property; that. the 
defendant was entirely without credit, unable to purchase 
supplies needed in its business, was without money, and 
that its business was likely to be stopped either by at- 
tachment suits or because of its inability to procure the 
necessary materials and appliances; and that should the 
business be discontinued, the value of the property would 
be greatly diminished, the public put to great inconven- 
ience and great financial loss ensne. The mortgage, it 
was averred, contained the following provisions: That 
the defendant agreed to keep all the buildings, ma- 
chinery, engines, etc., in good repair and condition, and 
that such agreement had not been kept; that the mort- 
gage also provided that in case of default in the payment 
of the bonds or interest, or failure to comply with any of 
its terms, the trustee should thereupon become entitled 
to the appointment of a receiver to take possession of the 
property, manage and operate the business, collect the 
income and profits, apply the same on the expenses and 
charges for maintaining the plant and business, and. pay- 
ing the obligations secured by such mortgage. Wherefore 
it is prayed that a receiver be appointed and given au- 
thority to do each and all of the things mentioned in the 
mortgage, to wit, to take possession of the property coy- 
ered by the mortgage and manage and operate the busi- 


236 NEBRASKA REPORTS. [VoL. 68 


Vila v. Grand Island Electric Light, Ice & Cold Storage Co. 


ness, collect its income and profits, and apply the same 
upon expenses and charges for maintaining and operating 
the business, and in paying the obligations secured by 
plaintiff’s mortgage, and for such other and further relief 
ag to the court may seem mect and proper. Upon the filing 
of the petition and the answer of the defendant company, 
a receiver was appointed, who qualified, took possession 
of the property of the defendant corporation and man- 
aged its business until it was sold at receiver’s sale under 
order of court, which sale was afterward confirmed, and 
from which orders and decrees an appeal is prosecuted 
. by the interveners, one a stockholder of the corporation, 
and the others general creditors who had reduced their 
demands to judgment before intervening in the action. 
To the report of the receiver advising a sale of the prop- 
erty and the order of the court directing the sale and the 
confirmation thereof when made, the interveners objected, 
protested, and excepted, but without avail. 

Counsel for appellee devote a portion of their argu- 
ment to the question of whether these intervening parties 
can be heard to complain on appeal after going into court 
and asking to have their judgments satisfied out of the 
corporate property, and after, as is claimed, the stock- 
holder had assisted in and consented to the appointment 
of a receiver. This phase of the case may, we think, be 
properly disposed of by the suggestion that in our judg- 
ment the pivotal point of the whole controversy and the 
chief inquiry to be made are with relation to the suffi- 
ciency of the petition filed in the case, and whether or 
not it states a cause of action or discloses equitable 
grounds for the granting of the relief prayed for or granted 
to the plaintiffs. 

It has frequently been held that the question of the suffi- 
ciency of a petition, and whether it states a cause of action, 
may be raised at any step of the proceedings, even in the. 
. supreme court on an appeal, and is open for consideration 
in the appellate court at any time until and including the 
filing of a motion for a rehearing. Kemper v. Renshaw, 
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58 Neb. 513; State v. Moores, 58 Neb. 285. If the petition 
filed in this case does not state a cause of action, if it is 
defective in substance, if its allegations do not warrant 
the granting of any equitable relief, then such. defect is 
open, for consideration, and the participation of the in- 
terveners and appellants in the proceedings had in the 
court below can in no wise preclude them from urging the . 
insufficiency of the petition to support the orders, decrees 
‘and judgment of the court entertaining jurisdiction and 
trying the cause below. While the prayer to the petition 
contains a request for general equitable relief, it must, 
we think, be admitted that it can not be extended so as to 
warrant the granting of relief not embraced within or 
comprehended by the allegations of the pleading. To be 
sure, the prayer for relief is a part of the petition, but it 
is no portion of the statement of facts required to con- 
stitute a cause of action. Consequently, while it may be 
broader than the allegations of the petition, the cause of 
action pleaded can not be enlarged or made the basis for 
the granting of relief other than that warranted by -the . 
allegations of facts. Fox v. Graves, 46 Neb. 812, 816, and 
' authorities cited therein. . 

An examination of the petition in the case at bar ren- 
ders it obvious that no cause of action is stated therein 
disclosing a right to the recovery of a money judgment for 
the amount called for by the bonds, or any portion thereof, 
or for a foreclosure of the mortgage in satisfaction of any 
sum which might be found to be due; in other words, none 
of the debt secured by the mortgage had at the time ma- 
tured, and there was no breach nor default in the condi- 
tions of the mortgage disclosed by the pleadings warrant- 
ing a foreclosure of the titlé to and equity of redemption 
of the property mortgaged, owned, and held by the de- 
fendant company. This, manifestly, is the view taken by 
the parties to the suit and the trial court, since no attempt 
was made to enforce the obligation secured by the mort- 
gage, or for the sale of the property of the defendant 
company and the application of its proceeds in satisfac- 
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tion thereof. What was in fact done was to seize all the 
property of the corporation, place it in custodia legis by 
means of the receivership, manage it under the direction 
of the court for a short period of time, and then dispose 
of it at receiver’s sale subject to the mortgage and the 
indebtedness secured thereby, mentioned in the pleadings 
as being held and owned by the plaintiffs. The cause of 
action, therefore, stated or attempted to be stated, was 
not in respect of plaintiff’s right to collect its indebted- 
ness held against the defendant and enforce their mortgage 
' lien, but their right under the allegations of the petition 
to have a receiver appointed to take.charge of and manage 
the property and business of the defendant company, and 
to wind up its affairs by a sale of the plant subject to 
plaintiff’s lien, and the distribution of the proceeds, after 
paying the costs and charges of the receivership, to those 
found entitled thereto. 

We are thus brought to a consideration of the proposi- 
tion as to whether the plaintiff was warranted in asking 
solely for the appointment of a receiver to take charge of 
and administer the corporate estate and to sell the same as 
was done, and whether the court was authorized to make 
such appointment and to enter the orders and decree there- 
after made and rendered in the further proceedings, to 
which exceptions are taken. It is to this proposition that 
counsel have devoted most of their arguments and to which 
our attention will now be directed. In the former opinion, 
it was held that a receivership is a purely ancillary remedy 
and can not be maintained in a proceeding instituted 
solely for that purpose. The enunciation of this proposi- 
tion is vigorously challenged by appellees’ counsel, but a 
full investigation and consideration of the subject has 
dispelled from our minds all doubts, if any have hereto- 
fore existed, as to its being a correct and sound declara- 
tion of the principles of equity governing and controlling 
a suit when applied to a condition of facts such as are 
presented by the record in the case at bar. Of course, 
where the statute authorizes it, and in some, well-recog: 
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nized exceptions to the general rule, the appointment of 
a receiver may be and is the main object and purpose of 
the suit or proceedings. It is likewise true that in some 
cases of extraordinary character affecting quasi-public 
corporations, and where public interests are so involved as 
to demand the extension of the equitable principles ap- 
plicable to receiverships so as to protect such interests, 
some courts have assumed jurisdiction, and claim author- 
ity to appoint a receiver where that is the main purpose 
of the suit, yet such cases have been characterized as 
announcing a doctrine both novel and unusual. In all. 
such cases the object of such appointment is to preserve 
and hold intact the property intrusted to the receiver, and 
not to destroy, dismember, or by receiver’s sale dispossess 
the corporation of its property and franchise. Possibly 
the subject may be made a little clearer by some reference 
to the nature and character of receiverships and the prin- 
ciples underlying the subject, as gathered from the text- 
writers and the decisions of the courts of last resort. A 
receiver by his appointment does not become a litigant in 
the action, nor does he represent one more than the other 
of any of the parties to the controversy. He, when ap 
pointed, takes possession of the property as the right arm 
of the court for the benefit of the party ultimately entitled 
to it. Beach, Receivers, sec. 2. “A receiver is,” says the 
same author, “a ministerial officer of a court of chancery, 
appointed as an indifferent person between the parties to a 
suit merely to take possession of and preserve, pendente 
lite, the fund or property in litigation.” 2 Beach, Private 
Corporations, sec. 772. The sequestration of property by 
a receiver in a suit in equity is analogous to the seizure of 
property by-attachment in an action at law. The ap 
pointment of receivers, says the supreme court of Ohio, is 
classed as one of the provisional remedies, like the pro- 
ceedings by injunction or in attachment. Says the court: 
“A provisional receivership is, in effect, an injunction, and 
something more stringent still. It is to be granted with 
great caution, and only in a case of apparent pressing 
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necessity. Edwards, Receivers, 18. The appointment of 
a receiver is an equitable remedy, and bears a similar re- 
lation to courts of equity that proceedings in attachment 
bear to courts of law. Hence the appointment of a re- 
ceiver has been said to be an equitable execution. Jeremy, 
Equity Jurisdiction, 249.” Cincinnati, S. & C. R. Co. v. 
Sloan, 31 Ohio St. 1, 7. See also Davis v. Gray, 83 U. 8. 
203, 217, 21 L. ed. 447. It must be made to appear affirm- 
atively that there is a reasonable possibility that the plain- 
tiff will ultimately succeed in obtaining the general relief 
sought in the suit in which the receivership is asked. — 
Smith, Receiverships, sec. 5 (b) ; Beach, Receivers, sec. 48. 
“The appointment of a receiver,” says the supreme court 
of Pennsylvania, “is the. exercise of a power in aid of a 
proceeding in equity, and is the subject of sound discre- 
“tion.” Chicago & Allegheny Oil & Mining Co. v. United 
States Petrolewn Co., 57 Pa. St. 83. 

“The law of receiverships is peculiar in its nature.in 
that it belongs to that class of remedies which are wholly 
ancillary or provisional, and the appointment of a re 
ceiver does not affect, either directly or indirectly, the 
nature of any primary right but is simply a means by 
which primary rights may be more efficiently preserved, 
protected and enforced in judicial proceedings. It ad- 
judicates and determines the rights of no party to the 
proceeding and grants no final relief directly or indi- 
rectly.” Smith, Receiverships, sec. 2; Beach, Receivers, 
sec. 51; Pomeroy, Equity Jurisprudence, secs. 171, 1319, 
1330; Miller v. Bowles, 58 N. Y. 253. In support of the 
rule announced by the text-writers to the effect that gen- 
erally the appointment of receivers at the instance of 
private parties is an ancillary remedy administered by the 
court, provisional in character, and in aid of the primary 
object of the litigation, may be cited French Bank Case, 
58 Cal. 495, 550; Jones v. Bank of Leadville, 10 Colo. 464; 
Union Mutwal Life Ins. Co. v. Union Afills Plaster Co., 37 
Fed. 286; Wallace v. Pierce-Wallace Publishing Co., 101 
Ja. 313, 38 L. R. A. 122, 68 Am. St. Rep. 389; Barry v. 
Briggs, 22 Mich. 201; People v. Weigley, 155 Tl. 491. 
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Aside from the question of the sufficiency of the petition 
because the appointment of a receiver is the sole and 
primary object of the suit, and no cause of action or 
ground for equitable relief otherwise being stated, an- 
other insuperable obstacle, and one closely related to the 
subject heretofore discussed, is the fact that the jurisdic- 
tion of a court of equity is invoked for the purpose of seiz- 
ing the corporate property of the defendant company and 
winding up its affairs without statutory authority there- 
for, and without the case being brought within equitable 
principles sanctioned and taken cognizance of by the 
courts of chancery of England, from which the equity 
jurisdiction exercised by the courts of this state is de- 
rived. Some authorities are cited by counsel for appel- 
lees to the effect that a sale of all the corporate property 
does not necesSarily work a dissolution of the corporation 
or terminate its legal existence. This, doubtless, is true, 
and in the cases cited the property, in all probability, was 
properly seized in satisfaction of just obligations, leaving 
the corporate entity unaffected, and nothing further was 
attempted. It may be, and probably is, true that a dis- 
solution of a corporation in a technical sense can be ac- 
complished by the expiration of its charter or the decree 
of a court of competent jurisdiction forfeiting the same. 
Yet in the case at bar, in truth and substance, the corpora- 
tion has been, through the instrumentality of a receiver 
and by the order and decrees complained of, stripped of 
its estate, divested of its property and franchise, and its 
affairs brought to a final termination as completely and 
successfully as if its dissolution were the avowed object 
and purpose of the suit. 

In Neall v. Hill, 16 Cal. 145, 149, it is said: “We are 
also of opinion that the court erred in the appointment of 
a receiver, and in decreeing a sale of the property and a 
settlement of the affairs of the corporation. This decree, 
if permitted to stand, must result in the dissolution of the 
corporation; and in that event the court will have accom- 
plished in an indirect mode that which, in this proceeding, 
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it had no power to do directly. . It is well settled that a 
court of equity, as such, has no jurisdiction over corporate 
bodies, for the purpose of restraining their operations or. 
winding up their concerns. We do not find that any such 
power has ever been exercised, in the absence of a statute 
conferring the jurisdiction.” 

In Wallace v. Pierce-Wallace Publishing Co., 101 Ia. 
318, 322, it is said: “It is certainly true that, in the ab- 
sence of express statutory authority, jurisdiction of courts 
of equity does not exist over the corporate bodies to such 
an extent as to justify them in dissolving corporations, or 
of winding up their affairs and’ sequestrating their prop- 
erty. This seems to be so well settled that there is scarcely 
a dissenting voice in authority.” See also, Wheeler v. 
Pullman'Iron & Steel Co., 17 L. R. A. (IIL) 818; Link Belt 
Machinery Co. v. Hughes, 63 N. ©. (Ill) +186; State v. 
Second Judicial District Court, 15 Mont. 324. 

We have examined with diligence and care the many 
authorities cited by appellee in support of its contention 
as to the authority of the court on equitable grounds to 
appoint a receiver, the regularity of the appointment in 
the case at bar, and the subsequent proceedings had, but 
we find none of them to give substantial support to the 
doctrine contended for. In each and all of the authorities 
save the exceptional cases heretofore referred to, the juris- 
diction of the court in appointing a receiver was invoked 
as an exercise of power ancillary and incidental to the 
principal relief sought by the parties to the litigation. 
The parties all appear to have been either stockholders or 
creditors who had an actual and subsisting demand, a 
present right or claim which it was sought to have en- 
forced, and the appointment of a receiver was in aid of 
and for the purpose of making effective a prospective 
judgment or decree to be rendered in the action which, 
prima facie, they were shown to be entitled to at the time 
of its commencement and the appointment of such re- 
ceiver. We find no authority giving unqualified support: 
to the doctrine that a mere mortgage of corporate prop- 
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erty, because of an anticipated default of the indebtedness, 
a possible inability to continue much longer the conduct 
of the business, threatened attachments, financial weak- 
ness or insolvency, and in the event: of the suspension of 
business, a consequent depreciation of the value of the 
mortgaged property, may for these reasons, in an inde 
pendent action and for no other purpose, have a receiver 
appointed, the corporate property ‘sequestered, the busi- 
ness conducted by the receiver until by a receiver’s sale - 
the estate may be sold subject to the mortgage indebted- 
ness, and the affairs of the corporation terminated. To 
establish such a doctrine in this jurisdiction is, in our 
judgment, unwarranted, unsupported by authority and 
fraught with dangerous consequences. 

The petition, we are satisfied, states no cause of action, 
nor warrants the. granting of any equitable relief, and 
therefore the order of sale of the corporate property and 
the confirmation thereof, as well as the appointment of a- 
receiver, was without authority, unsupported by the plead- 
ings, and for such reasons, the judgment heretofore ren- 
dered reversing the orders and decrées so entered should 
be adhered to, which is accordingly done. 


FORMER DECISION ADHERED TO. 


SARAH E. VAN DoREN Et AL. Vv. GUST H. WIEDEMAN RT AL, 
REVIVED IN THE NAMB OF JOHN BE. WIEDEMAN, ADMIN- 
ISTRATOR OF THH Esrarp or Gust H. WIEDEMAN, De- 
CHASED, ET AL. 


Fiep Marcr 18, 1903. No. 12,391. 


1. Sheriff’s Deed: Homesteap: Execution Sate: Jup¢MEeNnT AGAINS1 
Houspanp. A sheriff’s deed made in pursuance of a sale of 3 
debtor’s homestead, which at the time of the levy is occupied as 
puch by the debtor and his family, the judgment running against 
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the husband individually, will not devest the debtor of his title 
to the homestead, nor invest the purchaser with any title thereto. 


2. Homestead: Lrvy: SasaLrE: Waiver. A homestead was levied upon 
and sold by the sheriff on an ordinary execution. After con- 
firmation of the sale and application of the proceeds to the pay- 
ment of the judgment and costs, a surplus amounting to the sum 
of $2,449.08 remained in the hands of the sheriff. The wife had 
not been a party to the proceedings, but subsequently, by applica- 
tion to the court, obtained an order for the payment of the sur- 
plus to her. The sheriff, acting in pursuance of this order, 
required that the husband join with the wife in signing the 
receipt for the money. Held, That a waiver of the homestead 
right by the husband could not be predicated solely upon the fact 
that he signed the receipt. Whether in any event a homestead 

_Tight can be waived, quere. - ; 


Error to the district court for Cass county: Pau 
JEHSSEN, District JuDGH. Reversed. 


Byron Clark and (. A. Rawls, for plaintiffs in error. 
Carey S. Polk, contra. 


KIRKPATRICK, C. 


This is an error proceeding prosecuted from a judgment 
of the district court for Cass county in an action of eject- 
ment brought by Gust H. Wiedeman, now deceased, the 
action having been revived in the name of his administra- 
tor and heirs at law, defendants in error, against Sarah FE. 
Van Doren and Aaron L. Van Doren, plaintiffs in error. 
There was judgment for plaintiff below. The petition filed 
in the district court alleges, “that plaintiff is the owner 
and is entitled to the possession of the northwest quarter 
of section seventeen (17) in township twelve (12) north, 
range nine (9) east of the sixth principal meridian, in 
said county of Cass, and that said defendants and each of 
them since the 18th day of April, 1899, have unlawfully 
kept and still keep the plaintiff out of possession thereof. 
Wherefore the plaintiff’ prays judgment for the delivery 
of possession of said premises to him and for his costs 
herein expended.” Separate answers by the Van Dorens 
consisted of general denials. 
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The court found that the Van Dorens were husband and 
wife, and as such were living upon the premises; that on 
April 2, 1898, Aultman, Miller & Co. recovered a judgment 
against A. L. Van Doren for $154.70, a transcript of which 
was filed, in the office of the clerk of the district court 
April 4, 1898; that on November 11, 1898, A. L. Van 
Doren transferred the title to the premises to his wife, the 
deed being recorded on March 11, 1899; that execution was 
issued on the judgment February 7, 1899, and levied upon 
the premises; that no proceedings have been taken by the 
creditors, either to set aside the conveyance, or to have 
the homestead interest of the Van Dorens appraised; that 
the land was sold under the execution on March 31, 1899, 
the sum realized being $2,725; and after the deduction of 
the costs and judgment, there remained in the hands of the 
sheriff $2,449.08; that the sale was confirmed April 10, 
1899, a sheriff’s deed issuing to G. H. Wiedeman, the pur- 
chaser; that up to May 1, 1899, Sarah E. Van Doren had 
not been a party to the proceedings; that on that day she 
filed a motion in the case of Aultman, Miller & Co. v. A. L. 
Van Doren, her husband, asking the court to direct the 
sheriff to turn over the surplus of $2,449.08 to her (the 
fund arising from the sale of the premises), claiming to be 
the owner thereof; that the district court granted this mo- 
tion, directing the surplus to be paid to her; that the hus- 
band joined with his wife in demanding of and receipting 
to the sheriff for such surplus; that subsequent to the con- 
firmation of the sale, and on April 22, 1899, G. H. Wiede- 
man asked the court to set aside the sale and relieve him of 
his bid, for the reason that he could not obtain possession 
of the land; that the Van Dorens made no appearance on 
the hearing of such motion, neither of them having any 
actual notice of the motion to confirm the sale; that Wiede- 
man’s motion to set aside the sale, and Sarah BE. Van 
Doren’s motion asking that the surplus be paid to her, 
were submitted and passed upon the same day, June 21, 
1899, the former being overruled, the latter sustained. 

Upon these findings of fact the court held, first, that the 
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ownership and occupancy of the premises by the Van 
Dorens was a sufficient selection of the premises as a home- 
stead, and that all persons, including the plaintiff G. H. 
Wiedeman, were charged with notice of the homestead 
character of the premises, and that such character con- 
tinued in said land up to and including the sale under 
execution; second, that when Sarah E. Van Doren ap- 
- peared in the case of Aultman, Miller & Co. against A. LL. 
Van Doren, filing a motion asking that the surplus of the 
sale be paid to her, she waived antecedent. irregularities, 
and waived the right to claim the land as a homestead; 
that A. L. Van Doren and Sarah E. Van Doren are now 
estopped to deny the validity of the sale and to claim the 
land as a homestead. Thereupon judgment was rendered 
for plaintiff below, which was superseded, plaintiffs in 
error being still in possession of the premises. 

The findings of fact by the trial court are in the main 
supported by the evidence, with the exception that the 
record fails to show that A. L. Van Doren took any part 
in securing the payment of the surplus to his wife further 
than that he made an affidavit, which his wife filed with 
her motion, and that he, apparently at the instance of the 
sheriff, who by the conrt was ordered to pay the money to 
Mrs. Van Doren, joined with his wife in receipting for 
the money. In addition to matters found by the court, it 
appears that the land was appraised by the sheriff in gross 
at $6,400, which sum, after the deduction of a prior in- 
cumbrance of $2,000 and certain unpaid taxes, was reduced 
to $4,081.63. It was twelve days after confirmation of the 
sale, and on April 22, 1899, that Wiedeman, the purchaser, 
desiring to be relieved from his bid, filed a motion assign- | 
ing the following reasons why the sale should be set aside: 

“First, for the reason of mistake and irregularity in 
said sale; second, for the-reason that said property was 
appraised as the property of said A. L. Van Doren, and 
sold as such to this plaintiff, when in truth and in fact the 
said A. L. Van Doren was not the owner thereof; third, 
for the reason that the said G. H. Wiedeman is unable to 
get or secure title thereto.” 
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The motion. of Mrs. Van Doren referred to, and filed 
May 1, 1899, is as follows: 

“Now comes Sarah E. Van Doren, owner of the real 
estate sold in the above cause to the purchaser, G. H. 
Wiedeman, and moves the court to order the sheriff to pay 
the surplus arising from sale to this owner, Sarah E. Van 
Doren.” 

Neither of plaintiffs in error were parties to the motion 
of Wiedeman to be relieved from his bid, apparently hav- 
ing no knowledge thereof, although Mrs. Van Doren was 
present in court on June 21, 1899, by attorney, urging her 
own motion. However, both motions appear to have been 
ruled upon at the same time, the journal entry being as 
follows: “Now on this day this cause came on for decision, 
having been heretofore argued and submitted, on the mo- 
tion to set aside sale under execution and confirmation 
thereof, on consideration whereof the court doth overrule 
the same, and the sheriff is ordered to pay over money to 
Mrs. Van Doren”; to which order it appears Wiedeman 
took an exception. _ ; 

Upon paying the money on the same day, the sheriff 
made a condition of such payment the requirement that 
the husband sign with Mrs. Van Doren. Wiedeman resided 
near the land in controversy, was well acquainted with 
plaintiffs in error, and knew they occupied the premises 
asa homestead. He was the notary who took the acknowl- 
edgment to the deed conveying the premises to Mrs. Van 
Doren. — ; 

It is contended by plaintiffs in error that the rule of 
caveat emptor applies to the purchaser at this sale; that 
by the confirmation of the sale the homestead was in no 
manner affected ; that the record discloses nothing to estop 
' plaintiffs in error to assert their homestead right herein; 
that the parties being without power to alienate or in- 
cumber their homestead except in the manner prescribed 
by statute, no estoppel can be invoked, as estoppel can not 
supply the want of power; that judginent against the hus- 
band was no lien against the homestead ; that sale on such © 
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judgment did not devest title; that the homestead interest 
embraced the entire tract, and that no appraisement of the 
property and severance of the homestead interest was had 
in pursuance to the statute, this in itself being a complete 
defense in the action of ejectment. 

On the part of defendants in error it is ‘contended that 
by accepting the proceeds of the sale in the hands of the 
sheriff, plaintiffs in error estopped themselves from ques- 
tioning the validity of the sale; that, by so accepting the 
surplus, they ratified any irregularity in the proceedings 
theretofore had; that they actively affirmed the sale by 
seeking to procure the surplus; and, further, that all such 
matters could be shown in ejectment, although not spe- 
cially pleaded. 

The question thus presented is whether Mrs. Van Doren, 
by filing her motion asking for the payment of the surplus 
of the sale to her, a fund created by the sale of the premises, 
and thus appearing in the action after sale and confirma- 
tion thereof, has placed it beyond the power of herself and 
husband to assert a right to the homestead exemption. 
Section 1 of chapter 36, Compiled Statutes (Annotated 
Statutes, 6200), limits the value of the homestead; sec- 
tion 3 designates the instances in which the homestead 
will be liable to forced sale; section 4 provides that both 
spouses must join in a conveyance. We think it is in 
entire accord with judicial construction of exemption laws 
to regard the sections referred to as exclusive of all other 
modes of conveying or incumbering the homestead, or 
rendering it liable to forced sale, unless, as hereinafter con- 
sidered, the claimants, while in possession, may waive 
their right, and whether plaintiffs in error did so waive it. 

Other sections of the same chapter contain authority for 
creditors to satisfy their claims out of the property of home- 
stead claimants when the homestead is so intertwined with 
other property that the latter, which is liable upon execu- 
tion, can not be severed and rendered available without 
destroying the value or identity of the homestead. But it 
will scarcely be contended that this is a forced sale of the 
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homestead, but rather a transformation of the entire prop- 
erty, including the homestead, into a form of wealth or 
property in order that the severance may be accomplished. 
The claimants have not suffered a loss of the homestead, 
but only the unavoidable prejudice of having the homestead 
transformed into a money equivalent. The statute is un- 
ambiguous, and the forced sale of the premises constitut- 
ing the homestead is made to depend upon certain condi- 
tions, none, of which are found to exist in the case at bar. 
The only basis for the right of defendants in error must 
be found in an alleged waiver by plaintiffs in error. 

e Much has been said in the argument of this case as to the 
right or ability of homestead claimants to waive the right. 
On the part of plaintiffs in error it is said that the power 

to waive does not exist, and numerous authorities are 
cited tending to show, in cases where waiver was inter- 
posed to defeat the claim of homestead, that there is no 
power exclusive of the modes laid down by statute, and 
that want of such power can not be supplied by estoppel. 
Minnesota Stoneware Co. v. McCrossen, 110 Wis. 316, 85 
N. W. 1019, 84 Am. St. Rep. 927; Cumps v. Kiyo, 104 Wis. 
656; Tapley v. Ogle, 162 Mo. 190, 62 S. W. 431. 

By defendants in error it is said that the homestead 
right is a personal privilege, to be waived or surrendered 
by the claimant whenever he sees fit, and that it will be 
held to have been waived, unless he has made a timely 
assertion of the right. In support of this theory it may be 
admitted that numerous expressions to the effect that the 
exemption is a personal privilege occur in the prior de- 
cisions of this court, to obviate which, it is suggested by 
counsel for plaintiffs,in error that, however applicable 
such language may have been under the law as it obtained 
in this state prior to 1873, by subsequent amendments 
thereto, notably that providing for the signature and ac- 
knowledgment of both spouses to any instrument convey- 
ing or incumbering the homestead, all reference to exemp- 
tion being a personal privilege of the head of the family 
subject to waiver is in conflict with the spirit as well as 
the letter of the law as it now reads. 
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With reference to this contention it may be said that 
possibly some confusion has resulted by reason of the fact 
that the law of 1867 has been amended in some important 
particulars, especially with regard to the voice of the wife 
in the disposition and control of the homestead. The law, 
prior to the amendment referred to, was construed as con- 
ferring upon the head of the family a personal privilege, 
waivable by the husband alone. Jackson v. Creighton, 29 
Neb. 310. 

Speaking of the law as it then obtained, Judge Lakp, in 
Rector v. Rotton, 3 Neb. 171, 176, said: ‘Even the wife, 
when the title is in the husband, has no power to prevent” 
him from making such disposition of it as he may think 
best.” Clearly this langnage would be inapplicable to the 
law as it now stands, and it has accordingly been held that 
a waiver can only be invoked when those entitled to assert 
the right have been parties to the proceedings resulting in 
the sale of the premises, and these proceedings must have 
been adversary in their character, and an opportunity 
must have been afforded to the claimants to assert their 
homestead right. Brownell v. Stoddard, 42 Neb. 177. - 

The soundness of the holding that the homestead right 
can in any event be waived, or that the doctrine of equi- 
table estoppel can be invoked to nullify the requisites of 
the statute as to the alienability of the homestead, is open 
to serious question, in the opinion of the writer of this 
opinion. It is not difficult to conceive instances wherein 
such rule would be effective to sacrifice the rights of those 
whose welfare it is the especial and apparent design of the 
legislature to conserve. But however that may be, the 
decisions of this court have never gone further than hold- 
ing that the waiver, in order to be effective, must be alike 
and equally imputable to both husband and wife. If con- 
fined to the acts or conduct of the husband alone, he would 
be enabled to do indirectly what the law has shorn him 
of all power to do directly. 

In this case, Mrs. Van Doren had appeared in no pro- 
ceedings against her husband. The trial court concluded, 
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and we think rightly, that the Van Dorens had made a 
timely selection of their homestead, and that the pur- 
chaser, Wiedeman, knew of the homestead character of the 
premises. The statute clearly contemplates that the cred- 
itor, after the homestead has been selected, should be the 
moving party to procure an appraisement, to the end that 
his execution may attach to the excess over and above the 
homestead exemption. Compiled Statutes, ch. 36, sec. 
5 (Annotated Statutes, 6204.) At the time the execu- 
tion was levied, it can not be said that the Van Dorens had 
neglected any duty owing by them. No valid sale as affect- 
ing the homestead right could be effected until after an ap- 
praisement, in the manner prescribed by statute, at the in- 
stance of the creditor. Quigley v. McHvony, 41 Neb. 73. 
No attempt whatever was made to procure such appraise- 
ment. The sale as affecting the homestead was therefore 
wholly void, and the homestead right of the Van Dorens 
was not devested thereby. If thereupon, without any in- 
tervening act of the plaintiffs in error, the purchaser had - 
brought ejectment, his absence of right could have been 
easily demonstrated upon the theory that the sale, not - 
having been made in conformity with law, was wholly 
nugatory as affecting the homestead right. The exemption 
law is for the benefit of the family as an entity. The law 
jealously guards this entity, and seeks to preserve it in- 
tact, because the highest concern of society demands its 
preservation. To that end the law has always been con- 
strued as mandatory, making observance of its various re- 
quirements imperative before the homestead will be ren- 
dered available to creditors of the husband. In Baumann 
v. Franse, 37 Neb. 807, it was held that a sheriff’s deed 
made in pursuance of a sale of the debtor’s homestead, 
which at the time is actually occupied by himself and 
family, the levy being made under an ordinary execution, 
will not devest the debtor of his title or convey any title 
to the purchaser. It is well settled in this state that the rule 
of caveat emptor applies to judicial sales. We are there- 
fore very clear that by proceeding to sale under the execu- 
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tion without first having followed the provisions of the 
statute for appraisement, the execution creditor did not 
succeed in devesting the Van Dorens of any right of home- 
stead they enjoyed in the premises, and that the purchaser 
obtained no right as against such homestead. There is 
still another consideration which it seems would make 
this sale without any force or legal effect. It appears 
conclusively that the title to the premises had been trans- 
ferred to the wife long prior to the attempted sale, and 
that Wiedeman had actual notice of such transfer. It is 
true that, prior to this transfer, the lien of the judgment 
had attached to the property of the judgment debtor which 
was not exempt, but that fact we think is immaterial. No 
proceedings were had to annul this conveyance. Being a 
homestead, it is difficult to see how it could have been 
avoided. Upon what theory could the property of Mrs. 
Van Doren be subjected by this process to satisfy the per- 
sonal debts of her husband? It is certainly elementary 
that an execution against A can not be levied upon the 
property of B. ; 

The denial by the court of Wiedeman’s motion to be 
relieved from his bid, he having apparently become aware 
of the defects in the proceedings already had, neither 
placed him in any better position than he was when he 
made his bid nor the Van Dorens in any worse ‘position. 

Another reason might be suggested why Wiedeman ob- 
tained no rights as affecting the homestead under the 
sheriff’s sale. Section 499 of the Code provides: ‘The 
sheriff or other officer, who, upon such writ or writs of 
execution, shall sell the said lands and tenements, or any 
part thereof, shall make to the purchaser or purchasers 
thereof as good and sufficient a deed of conveyance of lands 
and tenements sold as the person or persons against whom 
such writ or writs of execution were issued could have 
made of the same, at the time they became liable to the 
judgment, or at any time thereafter.” Under this statute 
Wiedeman would get the same title to the homestead that 
A, L. Van Doren, the husband, could have conveyed by 


Vou. 68] JANUARY TERM, 1903. 253 


Van Doren v. Wiedeman. 


deed. In the face of the statute providing that a convey- 
ance of a homestead must be signed and acknowledged by 
both husband and wife, A. L. Van. Doren was absolutely 
powerless to convey or incumber the homestead in any 
way, and it follows that as against the homestead the 
sheriff’s deed was void, conveying no rights. 
' We come now to the question whether the gross defects 
in the proceedings as pointed out were cured, and the sale 
validated, by the application of Mrs. Van Doren to have 
the surplus paid to her. If the sale had been merely ir- 
regular, confirmation would have been sufficient to cure 
these irregularities. O’Brien v. Gaslin, 20 Neb. 347. A 
voidable sale is effective to pass title until attacked di- 
rectly. It is capable of ratification. But a void sale con- 
veys no title, is incapable of ratification, and is subject to 
be shown to be null, even in collateral proceedings. 
Moody’s Heirs v. Moeller, 72 Tex. 635, 18 Am. St. Rep. 839. 
We are unable to find merit in contention of counsel for 
defendant in error, urged with much earnestness, that Mrs. 
Van Doren is estopped to claim a homestead right in the 
premises. Long before she appeared in the action, Wiede- 
man had purchased at sheriff’s sale, he had paid in his: 
money, the sale had been confirmed, he had received his 
sheriff’s deed, the money he paid in had been distributed to 
other creditors all except the surplus—and all this before 
Mrs. Van Doren had ever appeared in the proceedings. In 
order for Wiedeman to invoke an estoppel, it must appear 
that he changed his position, relying upon some action 
taken by Mrs. Van Doren. He has taken no action. since 
her appearance, except his attempt to recover the premises 
in ejectment. Lingonner v. Ambler, 44 Neb. 316; Macfar- 
land v. West Side Improvement Ass’n, 56 Neb. 282. 
Again, it would seem that in no event could estoppel 
supply the want of power in Mrs. Van Deren to convey the 
homestead except in the manner provided by statute. 
France v. Bell, 52 Neb. 57; Cumps v. Kiyo, 104 Wis. 656, 
80 N. W. 937; Minnesota Stoneware Co. v. McCrossen, 110 
Wis. 316, 85 N. W. 1019, 84 Am. St. Rep. 927; Tapley v, 
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Ogle, 162 Mo. 190, 62 8. W. 481; Whitlock v. Gosson, 35 
Neb. 829, 833; Hubbell v. Canady, 58 Tl. 425. 

It can not be contended that Mrs. Van Doren did any- 
thing inconsistent with the theory that the money she re- 
‘ceived was the money realized from the sale of the land 
over and above the homestead right. There was nothing 
in the order of the court which would give her any inti- 
mation that the money she was receiving was money re- 
alized from the sale of her homestead. The court did not 
order the surplus paid to her and her husband, as should 
have been done if it was money realized from.the sale of 
the homestead. The order of the court was to pay the 
money to Mrs. Van Doren, owner. If it was money re- 
‘alized from the sale of the homestead right, it was the 
money: of herself and husband jointly. She had a right to 
suppose that, inasmuch as the legal title stood in her name 
and the court ordered the money paid over to her, she was 
receiving only the surplus purchase price of the land 
above the homestead ‘exemption. When we say “void,” 
referring to the sale had herein, we mean that the sale was 
wholly ineffectual to deprive the Van Dorens of their 
homestead right in the premises. It is quite probable that 
under the authority of Horbach v. Smiley, 54 Neb. 217, 
220, Whitlock v. Gosson, 35 Neb. 829, 834, and Swift v. 
Dewey, 20 Neb. 107, the sale, together with the acts of the 
‘Van Dorens thereafter, resulted in conveying to the pur- 
chaser whatever interest there may be in the premises in 
excess of the homestead interest of the van Dorens. This 
being an action in ejectment, the question of the interest. 
obtained by the purchaser in the premises above the home- 
stead exemption can not be, and is not, determined in this 
case. But it is evident that the interest obtained by the 
purchaser can not be a basis for a right of recovery of the 
entire premises in an ejectment proceeding. 

There can be no doubt that what Mrs. Van Doren did in 
the premises is entirely consistent with the contention of 
plaintiffs in error, that their homestead interest in the 
land has never been set off or sold, and that they are in 
no way estopped to claim their homestead right. 
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But, even if our conclusion upon this branch of the case 
were otherwise, defendants in error would still be in no 
position to sustain the correctness of the judgment of the 
trial court. If the sale is to be validated by the action of 
Mis. Van Doren in asking for and obtaining the surplus, 
obviously it must be upon the theory that her act con- 
stituted a waiver of the homestead right. As already in- 
dicated, this waiver must be one imputable to both her and 
A. L. Van Doren. It is conceded in this case that neither 
of the Van Dorens had done anything which would fur- 
nish the basis of a waiver prior to the filing of the motion 
by Mrs. Van Doren asking for the payment to her of the 
surplus of the sale. If any waiver of the homestead, hap- 
pen when or how it may, must be chargeable to both 
spouses, then it is immaterial in this case, under our view 
of the record, whether, by asking for or retaining this 
surplus, Mrs. Van Doren waived the homestead right on 
her. part. We may for the present purpose assuine she 
did, and confine our inquiry to whether such a waiver can 
be imputed also to A. L. Van Doren. The trial court, 
adopting the theory that Mrs. Van Doren did waive the 
right by asking for the surplus, concluded that her hus- 
band was equally chargeable with the waiver. In this con- 
clusion we are quite clear the learned trial court erred. 
Its only basis is that after the motion of Mrs. Van Doren 
had been favorably ruled on, and an order issued to the 
sheriff to pay the surplus to her, the sheriff, apparently 
upon his own motion and out of abundant caution, re- 
quired that Mrs. Van Doren’s husband sign the receipt for 
the surplus with her. It is difficult to see what power the 
sheriff had to extend the scope or legal effect of the order 
to pay the money to Mrs. Van Doren. His function was 
purely and exclusively ministerial. The order was to pay 
the money to Mrs. Van Doren. He would have been charge- 
able with no dereliction of official duty had he contented 
himself with merely obeying the order in his hands. The 
right of Mrs. Van Doren, if any, to the money, must be 
established by the order of the court, and not by arbitrary 
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conditions annexed thereto by the sheriff. The circuin- 
stances under which A. L. Van Doren was induced to sign 
the receipt with his wife can not be said to have been in 
any sense a proceeding in which any duty rested upon him 
to assert his homestead right, nor can his conduct in such 
a situation be construed into a waiver of the family home- 
stead. It would be a perversion of the law so to hold. If 
the homestead right of the Van Dorens is to be defeated 
in this action on the ground of waiver, and if that waiver 
must be imputable to both husband and wife, it is clear 
that under no theory of the case can it be said that A. L. 
Van Toren ever waived the homestead right. Campbell 
v. Bal cock, 27 Wis. 512; Cumps v. Kiyo, 104 Wis. 656, 80 
N. W. 987. 

It follows that the sheriff’s deed issued in pursuance of 
the attempted sale of the homestead was insufticient upon 
which to base a right of recovery in the plaintiff in this 
ejectinent action. The judgment of the trial court is, 
therefore, wrong and it is accordingly recommended that 
the sane be reversed, and the cause remanded for further 
proceedings in conformity with the law. 


HASTINGS and Losrnerer, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


Mopern BROTHPRHOOD OF AMERICA V. JOHN P. CUMMINGS. 
FILED Marcy 18, 1903. No. 12,545. 


1. Insurance Company: Poricy: Liapiniry: Actrion. Where an in- 
surance company denies all liability on a policy, basing its refusal 
on the ground that the loss or injury insured against has not 
occurred, the insured may bring an action thereon without waiting 
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for the expiration of the period limiting the time within which 
an action may be brought. 


2. Accident Policy: Action: Drrense: Evmence. In an action on an 
accident insurance policy, plaintiff alleged the accidental break- 
ing of his arm. The theory of the defense was that the arm _had 
not been broken, and resistance of the claim was based upon 
this ground. Held, That it was not error to exclude evidence that 
the action was prematurely brought, under the terms of the 
policy. ; 

8. Proof of Loss: Instruction. The evidence that proofs of loss or 
injury under an insurance policy were duly furnished being un- - 
disputed—the defendant at no time urging the failure to furnish 
such proofs, litigating its case upon the merits—an instruction 
purporting to state the essential elements of plaintiff’s proof will 
not be held erroneous for omitting to mention the necessity of 
filing proofs of loss. 


4, Affidavits: ReporTER’s NoTES: AMENDMENT. Affidavits addressed to 
the trial court after judgment on a motion to amend the re- 
porter’s notes of the evidence can not be considered by the ap- 
pellate court, in the absence of a ruling by the trial court on 
such motion. : 


5. Instruction: Amount or Recovery. An accident insurance policy 
provided that in case of death resulting from an accident, the 
beneficiary would be entitled to the full sum of one regular as- 
sessment upon all members of the association in good standing, 
not to exceed $3,000, and in case of the accidental breaking of an 
arm or leg, the insured would be entitled to one-tenth of the 
sum which the beneficiary would have received in case of the 
death of the insured. In an action on the policy, alleging the 
accidental breaking of an arm, the plaintiff asked a witness if 
he knew how many members the defendant order had. Objection 
that the testimony was “immaterial and irrelevant’ was sustained. 
The defense was based solely upon the ground that the accident 
as alleged had never occurred. An instruction authorized the 
jury, if they found for plaintiff, to assess his recovery at the full 
sum of $300. Held, That the absence of proof as to the member- 
ship of defendant would not warrant the setting aside of a 
verdict in that sum. 


6. Affirmative and Prejudicial Error Necessary for Reversal. A 
judgment will not be reversed except for error, prejudicial to the 
party complaining, affirmatively appearing in the record. 


7. Instruction: Expert Testimony. Instruction examined, and held 
not erroneous. 


Error to the district court for Buffalo county: Homrr 
M. SuLuivan, District Juper. Affirmed, : 
21 
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Ira D. Marston and E. 8. James, for plaintiff in error. 
Norris Brown and E. Frank Brown, contra. 


KIRKPATRICK, C. 


On November 20, 1900, John P. Cummings filed in the 
county court of Buffalo county his petition against the 
“Modern Brotherhood of America, alleging, in substance, 
that the defendant was a corporation organized in the 
state of Iowa, with authority to issue life and accident 
insurance policies; that on September 4, 1899, it issued 
to him a policy. From a copy of the policy which is set 
out in the petition, it appears that the defendant associa- 
tion, “in case of the death of said member while in good 
standing permits his beneficiary to participate in the mor- 
tuary fund to the amount of one full assessment on all 
members in good standing in the fraternity, not to exceed 
$3,000, which shall be paid to Martha J. Cummings * * *, 
Should said member while in good standing, accidentally 
break his leg or arm, he shall receive one-tenth the amount 
his beneficiary: would have been entitled to receive in case 
of the death of said member.” It was further alleged that 
on or about the 26th day of September, 1900, while said 
policy was in full force and effect, plaintiff received a per- 
sonal injury by reason of accidentally falling from a flight 
of stairs, thereby breaking his arm between the elbow and 
shoulder, being an injury insured against by defendant; 
that all premiums and charges due by plaintiff to defend-— 
ant had been fully paid up at the date of the accident; that 
he had performed all the conditions in the policy on his 
part to be complied with, and that he was a member in 
good standing; that he had given notice of the accident on 
October 18, 1900, to defendant, and had made a claim of 
damages in the sum of $300; that he was injured through. 
no fault of his own; that at the time of the injury and the 
furnishing of due’ proofs of injury, there was a sufficient 
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number of members belonging to defendant fraternity to 
raise by one regular assessment more than enough to pay 
plaintiff’s demand. - 


There was judgment in the county court in favor of 


' plaintiff, and the cause was removed to the district court 


by defendant, where, by leave, the plaintiff filed the same 
petition filed in the lower court, to which defendant an- 
swered, admitting its corporate character, the issuance of 
the policy, and denying generally all other allegations. 
Trial to a jury resulted in a verdict and judgment thereon 
in favor of plaintiff, and the cause is presented to this 
court by the Modern Brotherhood of America by petition 
in error. The errors assigned relate to the exclusion of 


’ evidence, and in the giving of certain instructions by the 


‘ 


trial court. 

Plaintiff in error on the trial offered section “e;” di- 
vision 18, of its fundamental laws, which reads as follows : 
“Tt will pay within ninety days from the receipt of satis- 
actory proofs of the accidental breaking of an arm or leg, 
one-tenth of the amount the beneficiary would have been 
entitled to in case of the death of the member, provided 
that complete and satisfactory proofs of such accidental 
injury have been filed with the suprenie secretary within 
thirty days of such accident.” This testimony was ex- 
cluded, and its exclusion is the first error assigned. It 
was offered for the purpose of showing that the action was 
brought prior to the time that the alleged claim became 
due under the terms of the section, as the record shows 
that the accident occurred on September 26, 1900, and that 
the action was first tried in the county court on December 
11, 1900. The theory of the trial court in excluding this 
evidence was that it was inadmissible under a general 
denial. : 

The contention of plaintiff in error is that under a 
general denial all evidence tending to show nonliability 


’ would be admissible, and that if the action were brought 


sooner than the time limited in the section of the funda- 
mental laws of the association, which are a part of the 
policy, defendant in error could not recover. 
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It appears from the record in this case that in the trial 
had in the county court, after the filing of defendant in 
error’s petition, plaintiff in error filed a motion to require 
defendant in error to submit to a physical examination by 
a board of physicians for the purpose of ascertaining 
whether, in fact, the injury alleged had occurred, and, if 
so, the extent thereof. This motion was allowed, and the 
testimony of the examining board of physicians was taken 
in the county court, whereupon judgment was rendered for 
defendant in error in the full sum of $300. It was from 
this judgment that the appeal was prosecuted to the dis- 
trict court. It appears from the record of the trial had in 
the district court “that the theory of plaintiff in error 
throughout was that the injury had never occurred; that 
the action was an attempted fraud upon the company. 
Plaintiff in error’s theory was that the arm had- not been 
broken, and it consistently maintained this theory, and 
litigated its case vigorously upon the merits. It is true 
that plaintiff in error, in its answer, pleaded specially that 
the action was prematurely brought; but the court, in- 
structing the jury, stated the substance of this answer and 
omitted any reference to the defense that the action was 
prematurely commenced. To this instruction no exception 
was taken, and in brief of counsel for plaintiff in error 
in this court an identical statement is made of the sub- 
stance of the answer. It would seem, therefore, that the 
trial court did not regard the plea of premature commence- 
ment of the action as an issue in the case. 

The rule applicable to this state of facts would seem ‘to 
be that announced in Northern Assurance Co. v. Hanna, 
60 Neb. 29, that where liability is denied, the company re- 
fusing to pay at any time, an action may be commenced on 
the policy without waiting for the expiration of the period 
of limitation. The object of the provision is apparently to 
give a company an opportunity to investigate the circum- 
stances of the alleged injury or loss, and satisfy itself - 
whether it is liable or not, and if liable to make provision 
for payment. The attitude assumed by plaintiff in error 
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very clearly indicates that it had decided not to pay the 
claim in any event or at any time. Under such circum- 
stances it is difficult to see how it was prejudiced by the 
commencement of the action before the expiration of the 
limitation. That this defense has been waived is clearly 
decided in Northern Assurance Co. v. Hanna, supra, and 
the cases there cited. Phenix Ins. Co. v. Rad Bila Hora 
Lodge, 41 Neb. 21. 

It is contended that instruction 3 given by the court is 
erroneous, in wrongfully limiting the scope of the issues. 
Therein the jury were told that plaintiff had the burden 
of proving, first, that his arm was broken as alleged in the 
petition ; and, second, that at the time of the injury he was 
in good standing. This instruction is assailed because it 
says nothing about the necessity of filing proofs of injury 
within the time required. There is no contention any- 
where that such proofs were not duly filed. The evidence 
that proofs were furnished is undisputed. Plaintiff in 
error made no request to have this issue submitted. But 
assuming that proofs of injury were not formally fur- 
nished in the manner prescribed in the policy, the company 
denied liability and placed its denial upon other grounds, 
and it therefore waived its right thereto. Omaha Fire Ins. 
Co. v. Dierks, 43 Neb. 478, 475. We can not see that plain- 
tiff in error was prejudiced by the giving of instruction 
No. 3. 

The court instructed the jury that if plaintiff was en- 
titled to recover at all, he is entitled to recover the full 
amount claimed, namely, $300. The policy provided that 
in case of death the beneficiary would be entitled to the 
full amount of one regular assessment on all members in 
regular standing, not to exceed $3,000, and in the event 
of injury the member would be entitled to one-tenth of 
what the beneficiary would have been entitled to in 
case of the member’s death. There is no proof of the num- 
ber of members of the association. The instruction is ac- 
cordingly assigned by plaintiff in error as a reason why 
the judgment must be reversed. It is clear that the basis 
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of the recovery must be upon the number of members in 
good standing. Defendant in error alleged that the mem- 
bership was sufficient to raise more than enough to pay 
his claim. This must be understood as meaning that one 
regular assessment would realize more than $3,000. The 
record sheds no light on this question. 

The absence of all proof on this question was called to 
the attention of the trial court in the argument of a mo- 
tion for a new trial. Thereupon it seems that counsel for 
defendant in error filed a motion for leave to supply and 
correct the record and the reporter’s notes of the trial. 
This motion was supported by several affidavits, stating 
that an admission was made by counsel for plaintiff in 
error at the trial in the presence of the court, jury and 
opposing counsel, that the membership was sufficient to 
authorize a judgment for the full sum prayed for. A coun- 
ter affidavit was filed by the attorney, stating that he had 
made no such admission. There is no record of any ruling 
by the court upon this motion and it does not appear that 
the record was supplied as asked for. We are now asked 
to consider these affidavits and decide the question pre- 


* gented—whether such admission was in fact made. We 


are quite clearly of opinion that we can not do so. The 
jurisdiction of this court is appellate only. In the ab 
sence of any ruling by the trial court allowing the amend- 
ment, it would seem that the record stands in this court as 
if the motion had never been made. The judgment sought 
to be reviewed in this proceeding must be tested by the 
evidence submitted to the jury, as that evidence appears 
in the certified bill of exceptions. Clearly, this court can 
not go beyond the bill of exceptions, which is duly certified 
as containing all the evidence adduced, and look for light 
in certain affidavits and counter affidavits addressed to 
the trial court after judgment, raising the question as to 
the correctness of the bill of exceptions, which question 
was not decided by the court. The trial court was 
peculiarly ‘in a position to decide this question, and for 
this court to attempt to do so, after the lower court’s omis- 
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sion to act, would be to grope in the dark, and there would 
be no assurance that justice was being done. We must 
therefore decide the question without reference to the con- 
tents of these affidavits although they appear in the record 
as a part of the bill of exceptions. 

It is, of course, elementary that the burden was on de- 
fendant in error to prove the essential and material allega- 
tions of his petition. He alleged sufficiency of membership 
to authorize a recovery in the full sum prayed for. This, 
under the general issue, must be taken as denied. While 
the question is not discussed in briefs, we have regarded 
it proper to consider whether the instruction under con- 
sideration can not be sustained upon the theory that the 
evidence of membership, being matter peculiarly within 
the knowledge of plaintiff in error, should have been 
offered by it, and, having failed to show that the member- 
ship was less than that alleged, a presumption would arise 
that it was sufficient. It is a well-settled rule that where 
the plaintiff’s right depends upon the truth of a negative 
averuient, as where the defendant is charged with selling 
liquor, without a license (State v. Shaw, 35 N. H. 217; 
State v. Schar, 50 Mo. 393, 394), or it is charged that a 
transfer was made by defendant without consideration 
(Lovell v. Payne, 30 La, Ann. 511), the other party having 
it peculiarly within his power to show the facts favorable 
to him, if they do exist, the averment will be taken as true, 
unless disproved. Smith v. New York OC. R. Co., 43 Barb. 
(N. Y.) 225, 229. This is upon the theory that a negative 
does not admit of easy proof, and, all of the proof upon 
the subject being in the control of defendant, he can dis- 
prove it at once. Great Western R. Co. v. Bacon, 30 Hl. 
347, 88 Am. Dec. 199. There are some cases, however, to 
the effect that the party making the averment must offer 
some evidence, although slight and vague, as will render 
the existence of the negative probable, before the burden 
will fall on the opposite party. City of Beardstown v. 
City of Virginia, 76 Tl. 34. This would not be a shifting 
of the burden of proof, or of producing a preponderance 


oy 
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of the evidence, which remains upon him who has the 
affirmative of the issue throughout the trial, but the bur- 
den of meeting a prima-facie case, “which latter burden 
may shift back and forth in the course of the trial.” Scott 
tv. Wood, 81 Cal. 398. 

The issue as joined in this case, we think, is an affirm- 
ative allegation by defendant in error that the member- 
ship was sufficient, and-a denial by plaintiff in error of this 
averment. There can be no question as to the meaning of 
the contract, namely, to pay to the member in case of the 
accidental breaking of his arm, one-tenth of what his bene- 
ficiary would have received in case of the member’s death ; 
and this latter sum was the full sum of one regular assess- 
ment, not exceeding $3,000. It is clear that the provision 
in the contract is consistent with a membership of any 
conceivable number. It, therefore, furnishes the basis for 
no presnuinption. We search the record in vain for any 
evidence, however, vague or slight, that would make a 
prima-facie case in favor of defendant in error. If such 
were the case, we wouid experience no difficulty in holding 
that the burden was on plaintiff in error to introduce evi- 
dence overcoming this prima-facic showing, because such 
evidence was doubtless in its power and possession. 

It is not clear to us that some evidence of. the number of 
the order’s membership at the time of the accident was not 
within the possession of defendant in error. He was a 
member of the local lodge in good standing, and it would 
seem that he would have had access to some evidence upon 
this question. Questions similar to that here suggested 
have arisen before, but the decisions are not uniform. 

In St. Clair County Benevolent Society v. Fietsam, 97 
Ill. 474, the policy contained a provision that the society 
would pay the assured or his legal representatives $1 for 
every person a member of the society and of the same 
division or divisions “at the time of such payment.” It 
appears that in order to arrive at-the measure of damages, 
parol evidence was admitted to show the number of mem- 
bers. The admission of this evidence was in the supreme 
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court alleged as error by the society. The court there said 
(p. 481): “That decision was clearly correct. Such evi- 
dence i§ admissible for that purpose, otherwise there would 
be no mode of ascertaining the sum recoverable under the 
policy.” : : 

The policy considered in Fairchild v. Northeastern Mu- 
tual Infe Ass’n, 51 Vt. 615, provided for the payment of 
as many dollars, not exceeding $1,000, as there should be 
members at the time of payment. Various notices of as- 
sessment had. been introduced in evidence by plaintiff, 
which contained statements of the number of members at 
the date of the assessment. The company contended that 
this evidence having reference to the number of members 
at dates prior to the date at which payment was demanded, 
had no tendency to show the number of members at the 
date of the death of Mrs. May. Upon this contention the 
court, after reviewing the evidence, said (p. 629): “This 
membership being shown at a date so shortly prior to the 
death of Mrs. May, and the evidence showing an unin- 
terrupted increase prior and up to that time, the presump- 
tion, in the absence of proof to that effect, certainly can 
not be that there was a decrease between February 18, 
1875, and the date of Mrs. May’s death; and we think 
that this evidence, taken together, did have a tendency, at 
least, to prove that at the last mentioned date there were 
as many as a thousand members, and was properly sub- 
mitted to the jury for that purpose.” 

Another case bearing somewhat upon this question is 
Neskern v. Northwestern Endowment & Legacy Ass'n, 30 
Minn. 406. The action had been tried before a referee, 
who found that at the time of the death “the defendant 
had 1,231 members in good standing, who were liable to 
pay assessment for death losses.” The evidence to sup- 
port this finding seems to have been the number of mem- 
bership certificates which had been issued, and these were 
held to be prima-facie evidence of the number of members. 
The company seems to have contended in the appellate 
court that there was no inference deducible from this eyi- 
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dence that such members were “contributing” members. 
The supreme court said (p. 409): ‘We think the court 
below was right in holding that if any of the persons to 
whom these certificates were issued had ceased to be mem- 
bers by. forfeiture, suspension or otherwise, the burden 
was upon defendant to show it. The means of doing so 
are or ought to be peculiarly within its possession. To re- 
quire the plaintiff to prove a negative in the case of each 
person who had been received into membership, and that 
such person had not been suspended, * * * would be 
unreasonable and impracticable.” 

From the three cases last above cited, it appears that 
the plaintiff did assume the burden of proving the mem- 
bership, and in each instance technical objections to the 
sufficiency of such evidence was overruled, especially if to 
sustain them would be’ to require the plaintiff to prove a 
negative, when the facts were peculiarly within the pos- 
session of the defendant. 

We do not doubt that the better practice would be in 
harmony with the cases. cited, for the plaintiff to prove 
by such evidence as he may have the membership of the 
defendant order; slight evidence thereof being sufficient 
to-make a prima-facie case, whereupon the burden would 
be clearly upon the defendant to show the contrary. 

The facts of this case, as shown by the record, are, in 
our opinion, sufficient to bring it out of the rule above 
indicated. Defendant in error was called as a witness, 
and when under examination was asked by his counsel 
whether he knew how many members there were in defend- 
ant order. Counsel for plaintiff in error objected to this 
testimony on the ground that it was immaterial and irrele- 
vant. The objection was sustained. Whether the defend- 
ant in error was competent to answer this question, and 
knew the fact called for, is a question which can not be 
decided. As already stated, the company denied liability 
on the ground that the accident had in fact not occurred.. 
Inasmuch as this was the theory by it maintained at the 
trial, it is conceivable that the trial court, in sustaining 
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the objection to this testimony on the ground that it was 
immaterial and irrelevant, assumed that the insufficiency 
of the membership of plaintiff in error was no part of its 
defense, that it relied upon proving that the allegéd acci- 
dent had not occurred, and that if it failed in its proof as 
to that defense, it was willing and able to pay the full. 
sum prayed for, as provided in the policy. Its defense in 
the lower court being that there was no liability, be- 
eause the arm was not broken, plaintiff in error ought in 
fairness not to be permitted to urge in this court, as a 
reason why it should not pay the claim, a wholly different 
reason, namely, that the proof fails affirmatively to show 
that one regular assessment will raise a sum sufficient 
under the terms of the policy. It regarded evidence upon 
this question immaterial and irrelevant in the trial of the 
cause, and it can not now base a right upon its absence. 

In Kansas Protective Union v. Whitt, 36 Kan. 160, 59 
Am. Rep. 607, this question was considered under a policy 
substantially like that in this case, and the supreme court 
of that state said (p. 764): “It (the association) made n- 
complaint to the beneficiary about the amount due; it did 
not intend to pay anything, and denied all liability, not 
because the assessments had not been made or paid, bu: 
because it claimed that Whitt’s certificate had been can- 
celed by nonpayment. Fair dealing on the part of the 
company would require it to make a statement to the benc- 
ficiaries of its reasons for nonpayment. It had no righi 
to pretend and give as an excuse for nonpayiment one rea- 
son before suit, and now another.” 

We think it follows from what has been said that it was 
not error for the trial court to instruct the jury that if they 
found for defendant in error, they should assess his re- 
covery at the full sum prayed for. 

The last error complained of is that the court gave in- 
struction No. 1 while the jury were deliberating on their 
verdict. This instruction relates to the subject of expert 
testimony, much of which was introduced at the trial, and, 
in substance, gave a definition of expert testimony, and 
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states that in weighing such testimony the same test is to 
be applied as in weighing other testimony, and continued 
as follows: 

“In weighing expert testimony, it is important that you 
_should consider whether the fact upon which the opinion 
of the witness is given has been satisfactorily proved; 
‘whether the expert is in any way biased and prejudiced as 
shown by the evidence. You should also consider what 
skill, learning and experience in his profession the expert 
is shown to have. In weighing expert testimony offered 
for the purpose of contradicting the testimony of other 
witnesses who have positively stated facts claimed by them 
to have been within their personal knowledge, you should 
not fail to distinguish between those inferences or con- 
clusions of the expert which are shown to be only prob- 
able and generally true, and which have their exceptions, 
and those other inferences and conclusions, if any, which 
are necessary and invariable and which have no exceptions. 
You should also consider whether the opinion of the ex- 
pert is speculative, theoretical and states only the belief 
of the witness, while yet some different opinion, conclusion 
or inference may be drawn from the same facts. You will 
further understand that the question in dispute in this 
case of whether the plaintiff’s arm was broken or not is not 
for the expert to determine. That question is alone for you 
to determine from all the testimony in the case.” 

An exception to this instruction was taken, and the ob- 
jections urged against it are, first, that it was given in the 
absence of counsel for plaintiff in error; and, second, that. 
as an abstract proposition of law relative to expert testi- 
mony, it is erroneous and prejudicial to plaintiff in error. 
There is nothing in the record to show that counsel for 
plaintiff in error was absent at the giving of this instruc- 
tion, and, conceding that his absence would be prejudicial, 
under the fashiliar rule that error must affirmatively ap- 
pear, we can not say that there is any presumption under 
' the record in this casé that plaintiff in error was not rep- 
resented when this instruction was given. We can not see 
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that the instruction incorrectly announced the law relat- 
ing to the testimony of experts. It is a fair and reasonable 
exposition thereof, and as both parties relied to some ex- 
tent upon the testimony of experts, it can not be said that 
the instruction was less favorable to one than the other. 

We have carefully examined the record, and are brought 
to the conclusion that the judgment of the district court is 
free from error, and it is therefore recommended that the 
same be affirmed. 


Hasrine6s, C., concurs. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is , 
AFFIRMED. 
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CARLETON E. MANN vy. CHARLES W. BURKLAND. 
Firep Marcy 18, 1903. No. 12,748. 


1. Action: Mortaace: Forectosure: Cope. Under provisions of sec- 
tion 848 of the Code of Civil Procedure, prior to its amendment 
in 1897, no action at law could be maintained to recover on a 
debt secured by a mortgage, after a petition to foreclose the 
mortgage had been filed, or after a decree had been rendered, 
without authority from the court having jurisdiction of the fore- 
closure proceedings. 


2. Petition: DeEmurrER. A petition in an action at law seeking to 
recover on an indebtedness secured by a mortgage, where fore- 
closure proceedings have been instituted under the mortgage, are 
pending, or have gone to decree, is subject to demurrer if it fail 
to allege authority, from the court having jurisdiction of the fore- 
closure proceedings to maintain the action at law. 


. Petition examined, and held, demurrer properly sus- 


tained. 


Error to the district court for Lincoln county: HANSON 
M. Grimes, District Jupen. Affirmed, 


Hoagland & Hoagland and T. C. Patterson, for plaintiff 
in error. 


Wilcox & Halligan, contra. 
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KiIrKPATRICK, C. 


This is a proceeding in error brought to obtain the re- 
versal of a judgment entered by the district court for Lin- 
coln county sustaining a demurrer to the petition of plain- 
tiff in error and dismissing his action at his costs. The 
petition sets out that on the 28th day of July, 1890, one 
George EH. Edge executed a note and mortgage to the Mc- 
Kinley-Lanning Loan & Trust Company in the sum of 
$600; that thereafter he sold the land covered by the mort- 
gage to defendant in error, Charles W. Burkland, convey- 
ing the same to him by warranty deed, subject to tlfe mort- 
gage existing against it; that in said deed of conveyance 
defendant in error expressly assumed and agreed to pay 
the mortgage indebtedness; that the note and mortgage, 
before maturity, in the usual course of business, were 
transferred to plaintiff in error; that by their terms the 
note and morigage became due August 1, 1895; that plain- 
tiff instituted foreclosure proceedings in the district court 
for Lincoln county, and obtained a decree of foreclosure 
and order of sale of the premises in satisfaction of the 
amount found due; that thereafter an order of sale was 
duly issued, and the land described in the mortgage sold; 
that on June 10, 1899, the sale was duly confirmed; and 
that there remained due on the note and mortgage over 
and above the amount realized at the sale, the sum of 
$343.43. It is further alleged that no judgment for a de- 
ficiency was rendered against defendant in error in the 
foreclosure proceedings, but that on March 9, 1900, an 
application for a deficiency judgment was dismissed, with- 
out prejudice to further action thereafter; that no part of 
said deficiency has been paid, although often demanded. 
To this petition a demurrer was interposed, for the rea- 
sons, first, that the petition failed to state facts sufficient 
to constitute a cause of action; and, second, “that said peti- 
tion does not show that an order of court was ever obtained 
authorizing the plaintiff herein to prosecute this action at 
law to recover the balance of the mortgage debt remaining 
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after the foreclosure of the mortgage securing the same.” 
This demurrer was by the trial court sustained, and plain- 
tiff in error electing to stand on his petition, and refusing 
further to plead, judgment of dismissal was entered. 

It appears from the petition that the note and mortgage 
matured August 1, 1895, and that proceedings to foreclose 
the same were commenced thereafter. Thus the cause of 
action arose, and the proceedings to enforce it were com- 
menced, long prior to the passage of the act of 1897, re- 
pealing sections 847 and 849 and amending section 848 of 
the Code of Civil Procedure (Session Laws, 1897, ch. 95, 
secs, 1, 2). It follows that the right of plaintiff in error 
to relief must be determined by the law as it existed prior 
to 1897. Thompson v West, 59 Neb. 677, 49 L. R. A. 337. 

Section 848 of the Code, prior to the enactment of the 
law of 1897, read as follows: “After such petition shall 
be filed, while the same is pending, and after a decree ren- 
dered thereon, no proceedings whatever shall be had at law 
for the recovery of the debt secured by the mortgage, or 
any part thereof, unless authorized by the court.” The 
section quoted was considered by this court in Meehan v. 
First Nat. Bank, of Fairfield, 44 Neb.-213, in a proceeding 
in all respects apparently like the one at baf, and there it 
is said: ‘Where a mortgage debt is secured by the ob- 
ligation or other evidence of debt of any other person 
besides the mortgagor, the mortgagee can not, during the 
pendency or after decree rendered in the action to fore- 
close the mortgage, enforce such obligation or evidence of 
debt in an action at law unless authorized to commence 
such action by the court having jurisdiction of the suit of 
foreclosure.” And in the same case it is further said: 
“The lack of authorization to bring such an action is not a 
defense necessary to be pleaded, but the contrary should 
be alleged, or at least proved by the plaintiff, as, without 
such authorization, the action can not be maintained.” 
This case was quoted with approval and followed in Maz- 
well v. Home Fire Ins. Co., 57 Neb. 207, and Waugh v. 
Newell, 62 Neb. 438. The rule thus announced is not only 
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settled by prior decisions, but it is difficult to see how, 
under the terms of the statute, any other construction 
could be adopted. It was certainly competent for the legis- 
lature to enact the provision, and it is clearly in accord 
with sound principle, that, where a party has elected to 
seek in a court of equity the foreclosure of his mortgage, 
that.court is entitled to say whether he should recover a 
deficiency judginent therein or be given permission to 
bring an action at law. 

In answer to this position, it is contended by plaintiff 
in error that if the effect of the section quoted is to pre- 
vent him from prosecuting his action at law after fore- 
closure proceedings are finally terminated, the section is 
unconstitutional, and further that the order of the court 
permitting him to dismiss his application for deficiency 
judgment without prejudice was, in effect, an entry of an 
order granting the permission contemplated by the section. 
We are unable to discover merit in either of these con- 
tentions. Plaintiff in error suggests no valid reason for 
holding the statute under consideration unconstitutional. 
Further, the order dismissing the application without 
prejudice clearly falls far short of the express authoriza- 
tion which is the necessary basis of an action at law. The 
statute contemplates an application for authorization to 
institute an action at law to be addressed to the court hav- 
ing jurisdiction of the foreclosure proceedings, considera- 
tion thereof by it, and, if deemed proper in the premises, a 
formal order granting the prayer of the applicant. With- 
out an allegation that such authorization has been given 
by the court in which the foreclosure proceedings were 
had, the petition will on demurrer be held defective. It 
follows that the demurrer in the case at bar was properly 
sustained, and it is, therefore, recommended that the judg- 
ment of the district court be affirmed. 


Hastines and Lopinerrr, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 
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JONATHAN LyDIcK v. THOMAS R. GILL ET AL. 
Firep Marcn 18, 1903. No. 12,585- 


Request for Instruction: Assumption: RerusaL. Where an in- 


struction was requested that assumed the existence of a Judgment 
unreversed and unmodified as a bar to a defense of adverse 
possession, and the evidence disclosed that such judgment had 
been annulled by a decree enjoining its enforcement and declar- 
ing it of no force and effect, such instruction was properly refused. 


Several Defendants: INSTRUCTION APPLICABLE TO ONE: REFUSAL. In 


an action where there are several defendants all defending on 
distinct and different grounds, an instruction in general terms 
which can apply to the defense made by only one of them, should 
be refused. 


Instruction: Not AprpLicaBLe. The instruction tendered should have 


been specific in its terms, and limited in its application to the one 
defendant. 3 


4, Estoppel: Sirenck. Where one man knowingly, though he does it 


6. 


passively, by looking on, suffers another to purchase and expend 
money on land under an erroneous opinion of title, without m- ing 
known his own claim, he will not afterwards be permitted to ex- 
ercise his legal right against such person. A willful design to 
mislead and deceive is not necessary in such a case. Gillespie v. 
Sawyer, 15 Neb. 536, approved and followed. 


: Intention. Whatever a man’s real intention may be, if 
he so conducts himself that a reasonable man would take the act 
or representation to be true, and believe that it was made to be 
acted on, and he did act upon it as true, the party making the 
representations will be precluded from contesting their truth. 


An estoppel may be binding and effectual, even 
though there was no intention to deceive, and it is not necessary 
for the holder of an adverse interest to deny his interest, or 
expressly declare his intention to abandon it. 


Evidence. Evidence objected to examined, and held to have been 


properly admitted. - 


8. Verdict: SeveraL Derenpants: Joint Morron For NEw TRria.. 


2 


Where a verdict is returned against a plaintiff and in favor of 
several defendants, on different, distinct and separate defenses 
pleaded separately by them, a single joint motion for a new trial 
against them all is insufficient, and it should be overruled if the 
verdict is good as to any one of the defendants. 


Motion for New Trial: EXaMINaTION oF RECogD. Where a motion 


22 
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for a new trial is overruled under such circumstances, this court 
is only required to examine the record far enough to ascertain 
that fact. 


Error to the district court for Burt county: JACOB 
Fawcort, Disrricr Jupce. Affirmed. 


H. E. Carter and Ira Thomas, for plaintiff in error. 
Albert W. Jefferis and Frank 8S. H owell , contra, 


BaARNBS, C. 


The plaintiff in error commenced this suit in ejectment 
in the district court for Burt county against Riley T. Gill, 
Robert Light, Walter Lydick, Ed Latta, Peter Kessler, 
Hiram C. Lydick and R. A. Barnett, for the recovery of 
certain real estate described in his petition. Summons was 
issued and served, on all of the defendants above named. 
H. ©. Lydick, Walter Lydick and Peter Kessler failed to 
answer, and a default. was entered against them. The an- 
swer of R. A. Barnett was a general denial and a dis- 
claimer of title to any of the lands described in the plain- 
tiff’s petition, except a part thereof which was described 
Specifically in the answer, amounting to only about six 
acres, and it was alleged therein that as to that part he 
and his grantors had acquired title by adverse possession 
and the operation of the statute of limitations. To this 
answer the plaintiff replied, admitting defendants’ oc- 
cupancy of the tract described in the answer, and denying 
each and-every other allegation contained therein. 

Defendant Ed Latta answered as follows: First, a gen- 
eral denial; second, a claim of ownership of only a part of 
the lands described in plaintiff’s petition, and a disclaimer 
as to the remainder; third, adverse possession and the 
statute of limitations; fourth, affirmative matters relat- 
ing to the mutual establishment of boundary lines, mutual 
construction of partition fences of a permanent and last- 
ing character, complete enclosure of all the lands described 
in the answer; that one David Deaver was the owner of 
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about eighty acres of the land included with the other part 
thereof; the establishment of the boundary lines of. the 
whole of Deaver’s holdings in 1893; subsequent deeding to 
defendant Latta of all of the body of land, except about 
eighty acres; that since the establishment of the boundary 
lines and construction of the partition fences, Deaver, at a 
very large expense, had enriched and improved the entire 
body of land, redeemed it from a wild condition and 
brought it to a high state of cultivation ; alleged the plant- 
ing and growing of fruit trees, construction of buildings, 
barns, sheds, cribs, wells, windmills, tanks, fences and 
other improvements, al] niade openly and notoriously and 
with the full knowledge and consent of the plaintiff, and 
without any objection on his part; and, in fact, matters 
amply sufficient to create an equitable estoppel as against 
the plaintiff’s claim to any portion of the lands described 
‘in the answer. , 

Plaintiff replied, admitting the possession of Latta, and 
denying each and every other allegation contained in his 
answer. ; 

Thomas R. Gill filed a separate answer in which he al- 
leged, first, that he had been served as Riley '. Gill, and 
his true name was Thomas R. Gill; second, a general 
denial; third, that he was in possession and owner of 
about twenty acres of the land lying south of a portion of 
the Latta claim; fourth, that in 1892 the plaintiff and his . 
brother, Hiram C. Lydick, owned the land lying south and 
west thereof, and by mutual agreement and consent the 
boundary and division lines were established, dividing 
their lands, and in so doing he surrendered to the said 
Lydicks by compromise about fifty acres of the land then 
claimed by him; that a boundary line and division fence 
was established between them, and it was agreed that the 
same should constitute the boundary lines between his © 
own and the Lydick lands; fifth, adverse possession and 
the statute of limitations; sixth, a disclaimer of any in- 
terest in any other portion of the land. 

Plaintiff replied to this answer, first, by a general denial, 
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except as to admissions; second, admitted the true name of 
the defendant to be Thomas R. Gill; third, admitted that 
in 1892 plaintiff and H. C. Lydick were jointly owners of 
the land, as alleged in said answer; fourth, plaintiff set up 
an adjudication of title in a suit wherein plaintiff and his 
brother, H. ©, Lydick, were plaintiffs, and Gill was the 
defendant, and that since said time plaintiff had pur- 
chased the entire interest of his brother. 

Robert Light filed a separate answer, which contained, © 
first, a general denial; second, a disclaimer to all lands, 
except a small tract described therein; third, as to that 
part of the land adverse possession and the statute of 
limitations, 

To this answer the plaintiff replied by a general denial, 
except admissions, and admitted possession by Light of 
the lands described in his answer. 

After entering the default of Kessler, Walter Lydick and 
H. ©. Lydick, a trial was had to a jury on the foregoing 
issues, which resulted in a verdict against the defaulting 
defendants and in favor of the defendants Latta, Light, 
Barnett and Gill, and against the plaintiff. The plaintiff 
thereupon filed a single motion for a new trial as to each 
and all of the successful defendants. The motion was over- 
ruled and a judgment was entered on the verdict in favor 
of the said defendants. The plaintiff thereupon prosecuted 
error to this court, and filed one petition in error herein, 
directed against the defendants Latta,. Gill, Light and 
Barnett jointly, praying that the judgment of the lower 
court be reversed and a new trial of the whole cause as to 
all of the defendants be granted. 

It is contended that the court erred in refusing to give 
the paragraph number one of the instructions asked for 
by plaintiff. Before considering this question it is proper 
’ to state that it was stipulated on the trial, and the court 
instructed the jury, that the land in question was an accre- 
tion to lands owned by the plaintiff, and that their verdict 
should be for the plaintiff unless they should further find 
from a preponderance of the evidence that defendants, or 
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some of them, were entitled to recover under one or more 
of the affirmative defenses set out by them in their respect- 
ive answers. It may be further stated that it appears that 
the court properly instructed the jury as to the issues 
raised by the pleadings in the way of affirmative defenses. 
The instruction tendered was as follows: 

“The court instructs you that, should you find, from a 
fair preponderance of the evidence, that since the com- 
mencement of the occupancy of any of the lands in con- 
troversy in this action by the defendant Thomas-R. Gill, 
should you find from the evidence that he has actually 
occupied any, an action was commenced against him for 
the possession of these lands, or any of them, by the plain- . 
tiff or any one to whose title he has succeeded and that 
that action was prosecuted to judgment, and resulted in 
favor of the plaintiff or plaintiffs therein and against the 
said Thomas R. Gill, and that said judgment has never 
been reversed; then you are instructed that as to so much 
of said land as was included in said judgment, the said 
Thomas R. Gill and all persons claiming under him are 
forever estopped from claiming any right or interest in 
said lands, because of any occupancy by him of the same, 
or by reason of any claim, conveyance, or color of title, 
which he may have made or possessed prior to the said 
judgment, and that his occupancy thereof since that time 
has not been adverse to the title which was in that action 

adjudged against him, unless you should find that since 
that time he has been in the actual, open, notorious, ex- 
clusive possession thereof, claiming to be the owner thereof 
as against the whole world, for a period of ten years, 
before the 8th day of April, 1901, under an occupancy 
initiated since the rendition of said judgment.” 

There are several reasons why this instruction was 
properly refused. It was not confined to the land claimed 
and occupied by Gill at the time of the present suit, and 
it appears that different tracts of land had been in litiga- 
tion and in. dispute between Gill and the plaintiff from 
time to time before this suit was brought. It was properly 
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refused because it is shown by the record and the bill of 
exceptions that the judgment mentioned in the instruction 
had been enjoined in a suit in equity for that purpose, and 
had been annulled and set aside as void and of no force 
and effect because of a lack of a sufficient description of 
any land therein. Therefore the cases cited by counsel for 
the plaintiff, in which it was held that where adverse pos- 
session was interrupted by an adjudication of the question 
by a judgment of a court of record, afterwards the land 
could not be claimed by adverse possession, because the 
future possession by a party to such judgment was not 
under any claim of right or color of title, and was not 
subject to the statute of limitations, are not in point. No 
claim of right can be based on a judgment or decree which 
has been vacated or annulled, and, while the language of 
the instruction comprehended only a reversal of the judg- 
ment, still it was as effectually disposed of by the decree 

in the injunction suit as though it had been reversed on a 
direct proceeding for that purpose. The question of the 
effect of the judgment mentioned in the instruction was a 
question of law for the court, and should not have been 
submitted to the jury. If the plaintiff desired to found 
any right on that question he should have framed a proper 
instruction and submitted it to the court so that the jury 
would have been instructed, as a matter of law, that the 
judgment did or did not interrupt adverse possession. 
For these reasons the instruction in question was properly 
refused. 

' Plaintiff complains because the court refused to give 
paragraph number two of his requested instructions, which 
is as follows: 

“The court instructs you that the holding of real estate 
must be with a claim of right thereto as against the whole 
world to be adverse, and that the occupancy of another’s 
land in the belief that it is land belonging to the state or 
the government, does not constitute adverse possession so 
as to bar the right of the real owner of the land to recover 
the same, no matter how long continued.” 
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We have examined the bill of exceptions to ascertain, if 
possible, on what theory of the case this instruction was 
based. The only thing we find which would in any man- 
ner authorize the giving of such an instruction is an ex- 
hibit attached to the bill of exceptions, found on page 1289, 
which is an answer of Thomas R. Gill in a certain action, 
filed on March 25, 1889. It appears that a suit had been 
’ brought previous to that time by Jonathan Lydick, plain-- 
tiff herein, and his brother, Hiram C. Lydick, as joint own- 
ers of a part of the land in controversy, against Thomas 
R. Gill, to recover the possession thereof; that in that 
action Gill filed his answer, which is the exhibit above 
mentioned, in which we find the following statement: 

“Defendant says that he believes that said lands are 
government lands, unsurveyed, and that the same are sub- 
ject to settlement, and that he has made settlement and 
improvement thereof and claim thereto and.is residing 
thereon for the purpose of taking the same as a homestead 
whenever they shall be surveyed and subject to entry.” 

In that case one of the questions in dispute was whether 
or not the land was an accretion, and it was claimed by 
Gill, among other things, that it was not an accretion to 
the plaintiff’s land, but was a separate and distinct tract, 

It will be observed that this instruction was general, 
and had no application to any of the other defendants in 
this case. To have given it without limiting its operation 
to the defenses interposed by the defendant Gill alone, 
would have been reversible error, so far as the other de- 
fendants were concerned. It was only applicable to a 
small portion of the land against which the plaintiff evi- 
dently intended it should operate, and was not applicable 
to the evidence as to the whole case. The failure to give 
an instruction, even though it be a correct abstract pro- 
position of law, is not error, where it is not applicable to 
the whole case. Wells v. State, 47 Neb. 74; Hurlbut v. 
Hall, 39 Neb. 889. 

Again, the jury were told in paragraph 14 of the in- 
struction given by the court on his own motion that the 
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holding under adverse possession must be under a claim 
of ownership. This was correct and was applicable to each 
and all of the defendants, and was just as effective, so far 
as the defendant Gill was concerned, as the one tendered. 
Tor these reasons the request was properly refused. 

It is alleged that the court erred in refusing to give the 
jury plaintift’s fourth request. By this instruction the 
court was asked to define estoppel as it was claimed’ 
should be applied to the facts in this case. Under this 
head we will also dispose of the fourth, fifth and tenth as- 
signments of error. It is adinitted that the seventeenth 
instruction, which defines estoppel, given by the court on 
his own motion, is not greatly different from the defini- 
tion given in plaintiff’s fourth request. The main differ- 
ence is in the omission of the words “intent or design” in 
the instruction given. Whatever may be the law in other 
jurisdictions, in this state willfully permitting another 
to deal with property with the intention in the mind of 
the true owner to actually deceive and mislead, is not an 
essential element of estoppel. In Gillespie v. Sawyer, 15 
Neb. 536, 541, it was said: ‘There is no principle better. 
established in this court, nor one founded on more solid 
considerations of equity and public utility, than that which 
declares that if one man knowingly, though he does it 
passively by looking on, suffers another to purchase and 
expend money on land, under an erroneous opinion of 
title, without making known his own claim, [he] shall 
not afterwards be permitted to exercise his legal right 
against such person. It would be an act of frand and 
injustice, and his conscience is bound by this equitable 
estoppel.” “When one of two innocent persons, that is, 
persons each guiltless of an intentional or moral wrong, 
must suffer a loss, it must be borne by that one of them 
who by his conduct, acts or omissions, has rendered the 
injury possible.” Nash v. Baker, 40 Neb. 294, 297. 

By instruction number 4 asked for by the plaintiff, it 
was sought to tell the jury that before the owner of the 
land could be estopped by statements as to matters of fact, 
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or as to his intended abandonment of existing rights, or 
by his silence when it was his duty to speak, he must have 
designedly induced another to change his condition, before 
such matters would create an equitable estoppel. The true 
rule is as follows: Whatever a man’s real intention may 
be, if he so conducts himself that a reasonable man would 
take the act or representation to be true, and believe that 
it was made to be acted upon, and he did act upon it as 
true, the party making the representations will be pre- 
_ cluded from contesting their truth. Heidenbluth v. 
Rudolph, 152 Ill. 316, 38 N. E. 930; Commercial Loan & 
Building Ass’n v, Trevette, 160 Tl. 390, 394, 48 N. E. 769, 
771; Pitcher v. Dove, 99 Ind. 175. 

The instruction given by the trial court in place of the 
one requested met with general approval in the case of 
Lydick v. Gill, 57 Neb. 89, which involved practically the 
same facts, and a portion of the same body of land in 
question in the case at bar. In that case it was held that 
the conduct of the Lydicks, after the purchase by Deaver 
and Gill, estopped them from claiming the land in con- 
troversy therein. The same facts are pleaded as an equi- 
table estoppel in this case, and the instruction given con- 
forms to the one given in that suit. An estoppel may be 
binding and effectual even though there was no intention 
to deceive. Where the real owner resorts to any affirma- 
tive acts or words or makes any representations, it would 
be in the highest degree inequitable to permit him to say 
that the other party who had relied on his conduct and 
had been misled thereby, might have ascertained the fal- 
sity of his representations. 2 Pomeroy, Equity Jurispru- 
dence, sec. 810. There is a wide difference between silence 
and encouragement, and the man who induces another to 
buy by positive assertion may be free from any conscious 
purpose to deceive. 2 Herman, Estoppel and Res Judicata, 
sec. 964; Steel v. St. Lowis Smelting & Refining Co., 106 
U. S. 447, 456, 1 Sup. Ct. Rep. 389, 27 L. ed. 226; Gilles- 
pie v. Sawyer, supra; State v. Graham, 21 Neb. 329; 
Forbes v. McCoy, 24 Neb. 702. - 
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It is proper to say that the evidence fully established 
the facts pleaded in the several answers of the defendants, 
and is sufficient to create an equitable estoppel and sus- 
tain the verdict of the jury. In fact, the plaintiff does not 
contend that the evidence is not sufficient to sustain the 
verdict, and we are constrained to hold that the definition 
of estoppel contained in the instruction given by the court 
on his own motion was correct, and was especially ap- 
plicable to the facts in this case. Therefore the court did 
not err in refusing to give the fourth instruction requested 
by the plaintiff. 

The plaintiff further contends that the court erred in 
refusing to give the fifth paragraph of his requests. By 
this instruction the jury were told, among other things, 
that to constitute an estoppel they must be satisfied by a 
preponderance of the evidence that at the time of the 
transaction relied on for that purpose, the holder of the 
adverse interest must have denied his interest or declared 
his intention of abandoning it. This is not the law of 
equitable estoppel recognized by this court, as we have 
already shown by the authorities heretofore cited and 
quoted from, and this instruction was properly refused. 

Plaintiff asserts that the court should have given in- 
struction number 6 tendered by him. All that is contained 
in this instruction was fairly covered by the instructions 
of the court, and in a manner most favorable to the plain- 
tiff. 

Lastly, it is contended that the court erred in the ad- 
mission of the evidence of the witness Deaver. This evi- 
dence was offered to show. what had taken place between 
himself and the plaintiff with relation to certain parts of 
the land in dispute, and to establish an equitable estoppel 
in connection therewith. The same evidence was held com- 
petent in the case of Lydick v. Gill, 57 Neb. 89, where the 
same question and some of the same land was involved. 

An examination of the bill of exceptions convinces us 
that the case was fairly tried, and the evidence complained 
of was competent. 
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By a strict adherence to our rules, we could have avoided 
the consideration of this case on its merits. As we stated 
at the outset, there were several defendants pleading sep- 
arate and distinct defenses, each of whom obtained a ver- 
dict against the plaintiff on separate and distinct grounds, 
and yet plaintiff filed one joint motion for a new trial, 
general as to all of them. This would have only required 
us to examine the record far enough to ascertain that the 
motion was properly overruled as to one of the defend- 
ants, and we could have affirmed the judgment for that 
reason alone. Long v. Clapp, 15 Neb. 417; Scott v. Chope, 
33 Neb. 41; McDonald v. Bowman, 40 Neb. 269; Afinick v. 
Huff, 41 Neb. 516; Dorsey v. McGee, 30 Neb. 657. But 
owing to the importance of the questions involved in this 
case, and in order to give them suitable consideration, we 
have passed on the merits of every substantial question 
presented by the plaintiff in error. 

A motion was submitted with the record asking this 
court to fix a supersedeas bond. As the judgment of the 
trial court must be affirmed it is unnecessary to consider 
the motion. 

We are satisfied that the cause was fairly tried; was 
submitted to the jury under proper instructions; that the 
judgment of the trial court was right; and we recommend 
that it be affirmed. 


OLDHAM and Pounpn, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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4ETNA Lirp INSURANCE COMPANY VY. JENNIE M, Res- 
LABNDER. 


Finep Marca 18, 1903. No. 12,691. 


1, Revival of Policy: Svaremenr py THE ASSURED: NoT a WARRANTY. 
A statement, signed at the request of the agent of a life-insurance 
company by the assured, to obtain a revival of his policy, where, 
by its terms, it should have been signed by the beneficiary, and 
in which the assured states that he is in good health and that 
there is nothing in his habits or condition which is likely to 
impair his health or shorten his life, is a representation and not 
a warranty. . 


2. Defense: Fatse RepresENTATIONS: Proor. In order to defeat a re- 
covery in such a case the company must prove that the represen- 
tations are untrue, and were made by the assured knowingly with 
the fraudulent intent to mislead and deceive; that they were 
material to the risk, and were relied on by the defendant. 


°3. Verdict: THrory or THE Case. Where the insurance company treats 
the statement as a representation, pleads its falsity, alleges that 
the false statement was knowingly and intentionally made in 
order to deceive, and cause it to revive the policy, which it other- 
wise would not have done, and the cause is tried and the jury 
properly instructed on that issue, a verdict against the company 
will not be set aside if there is competent evidence to sustain it. 


4, Instructions. Instructions tendered by the defendant examined, 
and held to have been properly refused. 


5. Case Distinguished. The casé of Royal Neighbors of America 
». Wallace, 66 Neb. 543, examined and distinguished. 


Error to the district court for Lancaster county: Ep- 
warp P. Houmgs, District Jupep. Affirmed. 


Arthur W. Lane and F. M. Tyrrell, for plaintiff in error. 
Charles O. Whedon, contra. 


BARNBS, C, 


This action was commenced in the district court for 
Lancaster county by Jennie M. Rehlaender to recover the 
sum of $1,000 and interest thereon from the 29th day of 
March, 1901, alleged to be due her from the Attna Life 
Insurance Company, on a policy of insurance on the life 
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of her deceased husband, Rudolph L. Rehlaender. The 
petition was in the usual forin in such cases. It set out 
the policy and all of its conditions, with sufficient other 
averments to constitute a cause of action thereon. The 
defendant company filed its answer, in which the follow- 
ing allegations appear: 

Further answering, the defendant alleges that the policy 
of insurance set forth in the plaintiff’s petition, being No. 
283,484, upon the life of one Rudolph L. Rehlaender, was 
issued on or about the 21st day of February, 1900,.and was 
issued and delivered subject to all the conditions therein 
expressed, and subject especially to the following condi- 
tions, which were attached to and made a part of said 
policy of insurance: 

In consideration of the advanced payment of $4.96, un- 
der policy No. 283,484, on the life of Rudolph L. Reh- 
laender, temporary insurance subject to the conditions of 
said policy, shall commence when the same is delivered, 
and shall cover the term intervening between said de 
livery and 5 o’clock P. M. of the date of said policy, when 
if the regular premium required by said policy is not paid, 
the insurance will cease. 

That the first or regular premium provided by said 
policy to be paid upon the 15th day of August, 1900, the 
date of said policy, was not paid, whereby said policy 
lapsed and became void, and the insurance thereunder 
ceased and determined. 

That thereafter, on or about the 25th day of September, 
1900, for the purpose of obtaining a revival of said policy, 
the said Rudolph L. Rehlaender executed the following 
warranty in writing and delivered the same to the de- 
fendant: 

“LINCOLN, NEB., Sept. 25th, 1900. 

“For the purpose of obtaining the revival of policy No. 
283,484, issued by the Autna Life Insurance Co., on the 
life of Rudolph L. Rehlaender, which policy lapsed be- 
cause of the nonpayment of the premium due on the 15th 
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day of August, 1900, I hereby certify that said Rudolph 
L. Rehlaender is now in good health, and that there is 
nothing in his habits or condition which is likely to im- 
pair his health or shorten his life, and if this representa- 
tion shall prove in any respect untrue, said policy shall 
cease and be treated in the same manner as if it had not 
been revived. I also agree that by accepting this premium 
now, the said company incurs no obligation to accept any 
future premium after it becomes due. 


“(Signed ) RuboteH L. REHLABNDER. 
“Witness: Z. DwIGGINs.” 


That said Rudolph L. Rehlaender was not at the time 
of the signing and delivery of said warranty, and the pay- 
ment of the said premium, in good health; but was then 
and there suffering from a dangerous and fatal disease 
and malady from which he afterwards died, which fact 
was well known to said Rudolph L. Rehlaender at and 
prior to the time of making said representations and war- 
ranty; and that same were made for the purpose and with 
the intent to inislead and deceive this defendant; and that 
said fact was not. known to the defendant then and there- 
after until on or about the —— day of April, 1901, and 
after the death of said Rudolph L. Rehlaender; that by 
reason of said false and fraudulent representation and 
warranty the defendant was misled and deceived, and in- 
duced to consent to a revival of said policy, to which it 
would not have consented except for said false and fraud- 
ulent representations and warranty ; that by reason thereof 
said policy was, and continued to be, void; and was never 
revived, and was of no effect and no obligation exists or 
has existed thereby or thereunder since the death of the 
said Rudolph L. Rehlaender, on the part of this defendant. 

This defense having been thus tendered by the pleading, 
the plaintiff joined issue by a reply, which denied each and 
every allegation contained in the answer. The cause was 
tried on these issues to a jury, and a verdict was returned 
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in favor of the plaintiff and against the defendant for the 
full amount of the policy and interest. The company filed 
its motion for a new trial, which was overruled. Judg- 
ment was rendered against it on the verdict, and it there- 
upon prosecuted error to this court. 

It appears that on the 21st day of February, 1900, the 
deceased, Rudolph L. Rehlaender, applied for, and, in the 
regular way, upon a proper and suitable medical examina- 
tion, obtained a policy of insurance in the defendant com- 
pany for the sum of $1,000, payable to his wife, Jennie M. 
Rehlaender, in case of his death; that arrangements were 
made by which the policy was really to be issued on the 
15th day of August, 1900, but temporary insurance was 
secured by payment of a part of the premium, which was 
to be credited at the time the first semiannual payment 
should be made. It was provided that if the premium 
due at that time was not paid, the policy should lapse and 
the insurance should terminate. 

It further appears that the insured neglected to pay the 
balance of the premium when it became due, and it may 
be conceded at the outset that the policy thereupon lapsed. 
It further appears that shortly thereafter the agent of the 
company, who was the general state agent, notified Reh- 
laender of the fact that his policy had lapsed, and solicited 
him to pay the prewium and have it revived. Rehlaender 
assented to this arrangement, and at the request of the 
agent signed the paper dated September 25, 1900, which 
is set forth in the petition, and in which-he stated that 
he was in good health, and that there was nothing in his 
habits or condition which was likely to impair his health 
or shorten his life. The beneficiary, Mrs. Rehlaender, 
thereupon paid the premium, which was accepted, and the 
policy was thus revived. 

It further appears that on the 15th day of February fol- 
lowing, she paid the second premium due at that time, 
amounting to $37.30. It is claimed that at the time of 
this payment the agent who received it was notified ,of 
the fact of the serious illness of the assured, and that he 
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took the money with full knowledge of his condition. This 
fact is disputed, and there is a conflict of evidence in the 
record on this point. It further appears that about the 
17th or 18th of September, Rehlaender consulted Dr. Rey- 
nolds, of the city of Lincoln, in regard to his health, stat- 
ing to him that he was not feeling very well; that some- 
thing was the matter with his stomach. The doctor at 
that time said to him, “You are a druggist,” and suggested 
some remedies which were good for stomach trouble. 

It also appears in evidence, without dispute, that a few 
days thereafter assured again saw the doctor, and said to 
him that he thought his suggestions had hit the nail on 
the licad, as he was feeling all right. About this time, or 
shortiy afterwards, Rehlaender signed the statement or 
representation pleaded and relied on as a defense herein ; 
and Mrs. Rehlaender paid the premium and procured the 
revival of the insurance policy, as above stated. At that 
time, assured, who was foreman and stock clerk of the 
Lincoln Drug Company, was attending to the duties in- 
cident to his employment, and continued to do so, and 
held his position and performed all the duties required 
of him up to the afternoon of the 9th of October following. 
It further appears that sometime after the 25th of Septem- 
ber, the date of the revival of the insurance policy, Doctor 
Reynolds informed Mrs. Rehlaender that her husband was 
seriously ill, and that it would be necessary for him to be 
examined in order to ascertain the nature and extent of 
his disease. Mrs. Rehlacnder informed her husband of this 
fact. An examination was made, and in order to ascertain 
what was the matter with him, the physicians conducting 
such examination resorted to the use of what is known as 
the X-ray process. Not being able to thus determine 
what was the matter with him, they informed him that it 
would be necessary to perform an operation, or, in other 
words, make what is known as an exploratory incision ° 
into the abdominal cavity, in order to be sure of the nature 
and extent of his disease. Rehlaender assented thereto, 
and on the 9th day of October, after performing his day’s 
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labor, walked over to the hospital and submitted himself 
to the operation. It was then ascertained that he was 
suffering from a growth of a malignant nature, that could 
not be removed without causing death. In fact, he never 
recovéred from the operation, but continued under the 
doctor’s care until he died, sometime in the following 
March. So it may be fairly stated that at the time assured 
signed the statement or representation on which, together 
with the payment of the premium, the policy was revived, 
he was, as a matter of fact, afflicted with an incurable dis- 
ease, and the representations made therein were not 
strictly and absolutely true. 

It is now contended by the defendant company that the 
paper thus signed was a warranty, and the fact that it was 
not strictly true rendered the policy void, and that in fact 
there was never any revival of it, while it is contended. on 
the part of Mrs. Rehlaender that the statement was noth- 
ing more than a representation, and that it having been 
made in good faith, under the belief that it was true, it, 
together with the payment of the premium, operated as a 
revival of the policy, and that she is entitled to recover. 

From an examination of the answer of the defendant. 
company, but one conclusion can be reached, and that is 
that the company itself has treated this statcinent as a 
representation, and not as a warranty. If it was a war- 
ranty the question of knowledge, good faith or intent 
would not arise, because in that event, if the statement was 
untrue in any material particular, a revival of the policy 
never took place. But it must be observed that the com- 
pany has alleged that the representation was untrue; that 
assured was not at the time of the signing and delivery 
of the statement in good health, but that he was then and 
there suffering from a dangerous and fatal disease and 
malady, from which he afterwards died. It was further 
alleged that this fact was well known to him at and prior 
to the time of making the said representation and war- 
ranty, and that the same was made for the purpose and 
with the intent to mislead and deceive the defendant, and 

23 é 
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said fact was not known to the defendant then and there- 
after until the day of April, 1901, and after the 
death of the said Rehlaender; that by reason of said false 
and fraudulent representation and warranty the defendant 
was misled and deceived, and induced to consent cto a 
revival of said policy, to which it would not have assented 
except for said false and fraudulent representation and - 
warranty. This was denied by the reply, and this was the 
issue that was made by the defendant itself, and which was 
tried and submitted to the jury. The trial court treated 
the statement as a representation, and instructed the jury 
on that theory, in strict accordance with the issues made 
by the pleadings and the evidence introduced on the trial. 
If the trial court was right in this matter the judgment 
must be affirmed. 

In the case of Kettenbach v. Omaha Life Ass’n, 49 Neb. 
842, it was held that statements contained in an applica- 
tion for a policy of insurance will not be construed as 
warranties unless the provisions of the application and 
policy, taken together, leave no room for any other con- 
struction. In construing a contract for the purpose of 
determining whether the statements made therein were in- 
tended by the parties thereto to be warranties or repre- 
sentations, the court will take into consideration the situa- 
tion of the parties, the subject-matter of the contract, and 
the language employed, and will consider a statement made 
to be a warranty only when it clearly appears that such 
was the intention of the contracting parties; that the mind 
of each party consciously intended and consented that such 
should be the interpretation of his statements. In that 
case suit was brought on a life insurance policy which was 
issued on an application, which contained, among other 
things, the following: 

“That I am now in good health, and do ordinarily enjoy 
good health, and that in the above application I have not 
withheld any circums‘ances or information touching the 
past or present state of my health or habits of life with 
which the Pythian Life Ass’n ought to be made acquainted. 


» 
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* * * And I do hereby declare and agree that each 
and every statement and answer contained in this appli- 
cation is material to the risk, and I hereby warrant all 
the answers and statements, and each and every one of 
them contained herein * * * tobe full, complete, and 
‘true. And it is agreed that this warranty shall form the 
basis and shall be a part of the contract between me and 
said association. * * * Ido hereby further agree that 
if any of the answers or statements made and contained 
herein are not full and complete, or that if the same, or 
any of them, whether made in good faith or otherwise, are 
in any respect untrue, then said policy and this contract 
shall be null and void.” , 

It was held that these answers and statements were rep- 
resentations, and not warranties, and that although it 
inight be conceded that they were not absolutely true in 
point of fact, yet, in order to defeat an action on the policy, 
it was necessary for the company to plead and prove that 
the statements and answers were made as written in the 
application, that they were false in some particular ma- 
terial to the insurance risk, that they were made inten- 
tionally by the assured, and that the insurance company 
relied and acted upon such statements. 

In the case of Aina Ins. Co. v. Simmons, 49 Neb. 811, it 
was held that a warranty in insurance law is the assertion 
by the assured of some fact, on the literal truth of which 
the validity of the policy depends, without regard to the , 
materiality of such fact or the motive which prompted the 
assertion; that a representation, in insurance law, is also 
the assertion by the insured of some fact, but the validity 
‘of the policy does not depend upon the literal truth of the 
assertion; that, if a doubt exists as to whether a statement 
made is a warranty or a representation, it will be held a 
representation; and that warranties are not to be created 
or extended by construction. 

Statements like those made by the assured in this case 
have been held to be representations in Campbell v. New 
England Mutual Life Ins. Co., 98 Mass. 381; Daniels v. 
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Hudson River Fire Ins. Co., 12 Cush. (Mass.) 416, 59 Am. 
Dec. 192; Supreme Lodge of Knights of Pythias of the 
World v. Edwards, 15 Ind. App. 524, 41 N. E. 850; North- 
western Mutual Life Ins. Co. v. Woods, 54 Kan. 663, 39 
Pac. 189; Miller v. Mutual Benefit Life Ins. Co., 31 Ta. 216, 
7 Am. Rep. 122; Anders v. Supreme Lodge, Knights of 
Honor, 51 N. J. L. 175, 17 Atl. 119; Northwestern Benevo- 
lent and Mutual Aid Ass’n v. Cain, 21 Ill. App. 471; Price 
v. Phenia Mutual Life Ins. Co., 17 Minn. 478, 10 Am. 
Rep. 166; Moulor v. American Life Ins. Co., 111 U. 8. 335, 
4 Sup. Ct. Rep. 466, 28 L. ed. 447; Fetch v. American 
Popitar Life Ins. Co., 59 N. Y. 557, 17 Am. Rep. 372; Mod- 
ern Woodmen Aceident Ass’n v. Shryock, 54 Neb. 250, 257, 
39 L. R. A. 826; Phoenia Life Ins. Co. v. Raddin, 120 U. 8. 
183, 30 L. ed. 644. 

It is thus well settled, not only in this state, but in many 
others, that the statement in question herein was properly 
held by the trial court to be a representation, and not a 
warranty. . Again, it is difficult to see how the court could 
have treated it in any other manner, under the issue ten- 
dered by the company itself. Upon this issue there was 
an abundance of evidence to sustain the verdict of the 
jury. It is true that Dr. Reynolds testified that at some 
time, which he was not quite sure about, before the 25th 
of September, he told assured that he was dangerously ill. 
Opposed to his testimony is that of Mrs. Rehlaender, in 
. which she states that the doctor told her after the 25th of 
September that her husband was seriously ill, and that he 
had not said anything to him about it; that he deemed it 
best to consult-and advise with her before he made the 
matter known to her husband. Even Dr. Reynolds refused 
to testify that on the 25th of September there was anything 
in Rehlaender’s condition that would likely impair his 
health or threaten his life. When asked that direct ques- 
tion his answer was: “That is too much of a question.” 
He would only state that on the 25th of September assured 
was not, in his judgment, in good health. Doctor Giffin, 
who was called by the company as one of its witnesses, 
testified as follows: 
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Q. From your examination at that time, October 9, 1900, 
and from the nature of the disease you found him suffering 
from, I will ask you whether, in your judgment, there was 
anything in his condition fourteen days prior to that, that 
was likely to impair his health or threaten his life? 

A. I could not make a prognosis on that, and I never 
saw him previously until that morning. 

Q. Without having seen him prior to the time you would 
not be able to testify? 

A. No, sir, I could not tell. 

Q. When were you first asked to assist in the operation? 

A. The morning of the operation. 

Q. When were you first consulted? 

A. That morning, I think. 

Q. I will ask you from your examination of Mr. Reh- 
laender at that time whether in your judgment there was 
anything there which would inform him on the 25th of 
September previous that he was suffering from any disease 
which would likely shorten his life, or if ne could know 
of that fact? 

A. No, he could not know of it. 

He was then asked by the attorney of the company this 
question : 

Q. Would you say there was anything in his condition 
that would inform him that he was not in good health? 

A. A man could have that and not know it. That is a 
hard question to answer until it reached to the point where 
it commenced to press upon the nerves of the aorta. 

Q. The question is whether he did know that or not? 

A. He could not know it; no, sir. 

It will thus be seen ‘tint, the jury could well determine 
that the defendant company had failed to make out the 
defense pleaded in its answer, and that the evidence fully 
justified them in finding for the plaintiff. 

It is contended by the defendant company that the court 
erred in refusing to give its instructions as requested. An 
examination of these requests discloses that they are all 
based on the theory that the statement signed by the as- 
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sured was a warranty, and the jury were thereby told that 
"in case they should find that the statement or representa- 
tion was untrue, their verdict should be for the defendant. 
These requests are not the law, as recognized by this court, 
and were not proper under the issues and the evidence pro- 
duced at the trial. 

It is further contended that the court erred in his in- 
structions to the jury given on his own motion. We have | 
examined them and find that they are based on the issues 
and the evidence. Counsel for the plaintiff in error cites 
the case of Royal Neighbors of America v. Wallace, 66 Neb. 
543, as an authority in support of his contention. That 
case is readily distinguishable from the one at bar. The 
error there was that the court left the jury at liberty to 
‘lisregard all representations as immaterial to the risk; 
while here they were instructed that the statements or rep- 
resentations were material, and if they found them to be 
untrue, and to have been made knowingly by the assured, 
with intent to deceive the company, and thus procure a 
revival of the policy, their verdict should be for the de- 
fendant. 

It appears that the state agent of the defendant com- 
pany requested the assured to sign the statement in ques- 
tion, although by its terms it should have been signed by 
the beneficiary; that he was willing to accept it in place 
of a doctor’s certificate, which he might have required be- 
fore reviving the policy; that he took the premium from 
the beneficiary and retained the same; that he accepted 
the second instalment thereof, and has never returned or 
offered to return these payments. The company was well 
aware of the infirmities naturally inherent in such a state- 
ment, and the liability of the assured to be honestly mis- 
taken as to the state of his health and his true physical 
- condition. It should not now be permitted to avoid its 
liability on the ground that the representation was untrue 
without showing that the assured knew of the untruthful- 
ness of his statement, and that he made it fraudulently 
with the purpose and intent to deceive, and thus obtain a 
renewal of the policy. 
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It appears upon a careful examination of the whole case 
that it was fairly tried, and was submitted to the jury 
under proper instructions. We therefore recommend that 
the judgment of the district court be affirmed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
PounD, C., concurring. 


I concur for the reason that the instructions complained 
of submitted to the jury the issue tendered by the defend- 
ant’s answer. Not only has the defendant framed its an- 
swer upon the theory upon which the case was submitted 
to the jury, but it tried its case upon that basis. Having 
pleaded and introduced evidence upon one theory, it was 
in no. position to ask the court to instruct the jury upon 
another, or to complain of the action of the court in adopt- 
ing the theory presented by the answer and the evidence. 


FRANCIS C, FAULKNER ET AL., APPELLANTS, V. BENJAMIN M. 
SIMMS ET AL., APPELLEES. * 


‘Firep January 22, 1902. No. 10,367. 


1. Principal: Acrent: Estopret. Where a principal has by his vol- 
y untary act placed an agent in such a situation that a person of 
; ordinary prudence conversant with business usages and the nature 

of the particular business is justified in presuming that such 
agent has authority to perform a particular act, and therefore 
deals with the agent, the principal is estopped, as against such 
third person, from denying the agent’s authority. Holt v. Schnei- 
der, 57 Neb. 523, followed. 


: AUTHORITY INFERRED. Ostensible authority to act as 
agent may be inferred if the party to be charged as principal af- 
firmatively, or intentionally, or by lack of ordinary care, causes 


* Rehearing allowed. See opinion, page 299, post. 
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or allows third persons to trust and act upon such apparent 
agency. Thomson v. Shelton, 49 Neb. 644, and Phaniz Ins. Co. 
v. Walter, 51 Neb. 182, followed. 


3. Evidence: Decrez. Evidence examined, and held in part to support 
the decree. 


APPEAL from the district court for Harlan county: F. 
B. BEALL, Districr JupGp, Icrersed. 


Claude C. Flansburg and Richard O. Williams, for ap- 
pellants. 


William H. Kelligar, Edgar F. Ferneau and J. C. 
Thompson, contra. 


Day, C. 


The Sullivan Savings Institution brought this suit in the 
district court for Harlan county against Benjamin Simms 
et al., to foreclose a real estate mortgage upon certain 
lands in Harlan county. Subsequently Francis C, Faulk- 
ner and Henry C. Sanders, assignees of the Sullivan Sav- 
ings Institution, were substituted as parties plaintiffs. 

It appears that on July 1, 1885, Benjamin M. Simms 
negotiated a loan of $800 through one C. C. Burr, of Lin- 
coln, a mortgage broker, which was secured by a mortgage 
upon certain real estate situated in Harlan county. The 
note and mortgage were made payable to John L, Farwell, 
were due January 1, 1891, and payable at the Clairmont 
National Bank, Clairmont, New Hampshire. 

On December 8, 1886, Simms transferred to Frank W. 
Reisenburg a part of the mortgaged premises, to wit, the 
S. W. 4 of the N. W. 4, and the N. W. 4 of the S. W. 
4 section 30, town 3, range 17; and on February 7, 1887, he 
transferred to Elliott Lowe the remainder of the mort- 
gaged premises, to wit, the E. 4 of the N. E. 4 of section 25, 
town 3, range 18. 

The defendant Reisenburg answered that the part of 
the mortgaged premises purchased by him was subject to 
a lien of $300 of the $800 mortgage sought to be foreclosed, 
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and that he had paid to the plaintiff on February 12, 1892, 
the sum of $300, together with the accumulated interest 
thereon, and prayed that the mortgage lien upon the pren- 
ises purchased by him be canceled. 

The defendant Lowe answered that he had paid to plain- 
tiff on February 11, 1892, the sum of $573, together with 
the accumulated interest thereon in full of the amount of 
the mortgage which was a lien upon the part of the prem- 
ises purchased by him, and also prayed that the mortgage ° 
lien upon his part of the premises be canceled. The trial 
resulted in a finding and decree in favor of the defendants, 
from which the plaintiffs appeal. 

The record discloses that a few days after the execution 
and delivery of the note and mortgage, Farwell indorsed 
the note without recourse and transferred the same to the 
Sullivan Savings Institution, of which company he was 
treasurer. There is no dispute in the evidence but that 
Lowe paid to Burr on February 11, 1892, the sum of $578, 
and that it was received by Burr in satisfaction of the 
mortgage lien upon the portion of the land owned by Lowe. 
This sum, however, was not remitted by Burr to the plain- 
tiff, and the fact of its collection was not ascertained until 
the fall of 1894. 

There was not sufficient testimony to establish that 
Reisenburg had paid the sum of $300 and interest, as al- 
leged in his answer. Burr testified that the whole debt 
was paid February 12, 1892, by Elliott Lowe, but it seems 
quite clear from the entire record that his reference to the 
payment related to the sum of $573 paid by Lowe on Feb- 
ruary 11, 1892. 

The real question presented by the record is whether 
Burr, in receiving this money from Lowe, was the agent 
of the plaintiff. The question of agency is always one of 
fact, to be determined from the evidence in the case. The 
evidence disclosed that Burr had collected the interest 
coupons on the note as the same became due, and had re- 
mitted the interest to the holder, and also that between the 
plaintiff and Burr very extensive dealings had been car- 
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ried on, running up, as one of the witnesses testified, to 

nearly $1,500,000, and also extending over a great many 
‘years. Burr seems to have had general authority te extend 
the payment of notes when, in his judgment, it seemed best 
that that course should be pursued, and also to commence 
suits of foreclosure when such proceedings seemed to be 
advisable. 

It also appeared that Burr had collected the interest 
and principal of many of these loans, and had reinvested 
money collected on some of them, and that plaintiff had | 
acquiesced in his conduct in so doing; also that Burr had 
charged himself in his account with the plaintiff for the 
amount of money received, and that plaintiff’s attention 
had been directed to this fact in the fall of 1894. 

From the fact that plaintiff permitted Burr for a period 
of years to collect not only the interest on the loan in 
question, but the principal of other loans made by him for 
plaintiff, together with the fact that he was given general 
authority and discretion to renew loans or enforce their 
payment by foreclosure, are circumstances strongly tend- 
ing to establish his agency. 

The facts of this case bring it within the doctrine an- 
nounced in Johnston v. Milwaukee & Wyoming Investment 
Co., 46 Neb. 480, in which it was ruled: 

“Where a principal has, by his voluntary act, placed an 
agent in such a situation that a person of ordinary pru- 
dence, conversant with business usages and the nature of 
the particular business, is justified in presuming that such 
agent has authority to perform a particular act, and there- 
fore deals with the agent, the principal is estopped as 
against such third person from denying the agent’s au- 
thority.” 

The case at bar is also within the rule laid down in 
Thomson v. Shelton, 49 Neb. 644, where it is said: “Osten-_ 
sible authority to act as agent may be conferred if the 
party to be charged as principal affirmatively or intention- 
ally, or by lack of ordinary care, causes or allows third 
persons to trust and act upon such apparent agency.” 
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We, therefore, recommend that the judgment of the 
lower court be reversed, with direction to enter a decree 
in favor of the plaintiff for $300 and interest, in accordance 
with this opinion, and that the premises described in the 
opinion as belonging to Reisenburg should be first. sold in 
satisfaction of the judgment. 


HASTINGS and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed, with direction to enter a decree in ac- 
cordance with this opinion. 


REVERSED. 


The following opinion on rehearing was filed March 18, 
1903. Former judgment modified: — 


= 


. Appeal: Conruictine Evipence: ReEview or FinviIne. In passing on 
findings of fact upon appeal, the reviewing court should go over 
all the evidence and reach its own conclusion thereon, giving 
such weight to the determination of the trial court as to credibility 
of witnesses and its finding on conflicting evidence as, under all 
the circumstances of the case, the nature of the evidence before 
the trial court, and that court’s special opportunities, if any, for 
reaching a correct solution, such finding may be entitled to. 


2. Review of Finding Based on Oral Evidence. In ordinary cases, 
where the evidence is entirely oral, and the trial court may be 
presumed to have had a general local knowledge of the parties, 
the witnesses and the subjects of controversy, the finding of the 
trial court is often entitled to almost decisive weight. 


3. Finding: Conriictine OraL Evivence. A finding on conflicting evi- 
dence in such cases will be adhered to unless clearly wrong; but, 
if clearly wrong, it will be set aside, notwithstanding there may 
be some competent evidence in support.thereof. Seymour v. 
Street, 5 Neb. 85, approved. 


~ 


. Dicta in Prior Opinions Explained and Qualified. Dicta in prior 
opinions of this court with respect to review of findings of fact 
explained and qualified. 


on 


. Dicta Disapproved. The statements that the reviewing court will 

not “weigh conflicting evidence,” that it “will not review findings 

_ on conflicting evidence,” and that “findings on conflicting evidence 

are conclusive,” as announced obiter in several prior decisions, dis- 
approved. : 
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. Review of Finding Based on Written Testimony. Where a finding 
is based largely upon depositions or written testimony, as to 
which the trial judge has no special advantage over the reviewing 
court, the rule that his findings will be adhered to unless clearly 
wrong does not apply with the same force. 


PA 


. Application of Rule: FinpINGs ADHERED TO UNLESS CLEARLY WEONG. 

: But in such. case, if the ora) testimony is evidently the basis of 
the finding, or the written testimony relates to matters as to 
which the trial judge is better able to reach a satisfactory con- 
clusion than the reviewing court, the rule may be applied. Male 
v. Dahigrin, 66 Neb. 524; Waldron v. First Nat. Bank of Green- 
wood, 60 Neb. 245. 


oo 


. Rule in Case of Written Evidence. If the evidence before the trial 
court is entirely written and relates to matters as to which the 
trial judge is in no better position to reach a correct solution 

’ than this court, the rule has no application, and this court should 
be governed by its own conclusion as to the weight of the evidence, 


oO 


. Appeal: Finpina Set Asmpe: ReMmanpinea Cause. In furtherance of 
justice, where a finding is set aside on appeal and the former trial 
was unsatisfactory, instead of entering or directing a new decree, 
this court will remand the cause for further proceedings. 


Powunp, C. 


At a former hearing, the decree of the district court was 
affirmed as to one of the defendants, but as to another was 
held contrary to the evidence and was reversed. The latter 
obtained a rehearing upon the ground that there was evi-: 
dence to support the finding as to him, and now urges that 
the finding must be sustained for that reason. 

The reported decisions of this court leave the question 
as to the power and duty of the court on appeal from find- 
ings of fact in some seeming confusion. Often, in the 
same volume of reports, statements on this subject are to 
be found in very different terms, if not in absolute contra- 
diction. In general, there are two views, each supported 
by a long line of decisions running far back in the reports, 
and in particular eases extreme statements have been made 
obiter which, if adhered to, would amount in effect to an 
entire abdication by this court of-one of its important 
functions. On the other hand, extreme statements are also 
to be found which would extend its power of reviewing 
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findings of fact to an unreasonable extent, and, as a conse- 
quence of this confusion, some support may be found for 
taking any course with respect to findings of fact chal- 
lenged on appeal, which the court may choose. Consist- 
ently with prior decisions or dicta, it may refuse to do more 
than to ascertain whether there is some evidence in sup- 
port of the finding, or it may go no further than to see 
whether the evidence is conflicting, or “fairly conflicting,” 
or it may stop when it finds that the conclusion below is 
reconcilable with some reasonable construction of the tes- 
timony, or, notwithstanding the evidence is conflicting, it | 
may set the finding aside on the ground that it is “clearly 
wrong,” or, acording to some of the cases, it may reverse a 
decree because, in its opinion, against the weight of the 
evidence. Such a condition should not be tolerated, and 
we think .it time that this subject be re-examined, and a 
definite, settled rule annqunced. 

Considering the matter upon principle, we think it clear 
that in passing on findings of fact upon appeal, the re 
viewing court should go over all the evidence and reach its 
own conclusion thereon, giving such weight to the deter- 
mination of the trial court as to credibility of witnesses 
and its finding on conflicting evidence as, under all the 
circumstances of the case, the nature of the evidence be- 
fore the trial court, and that court’s special opportunities, 
if any, for reaching a correct solution, such finding may 
be entitled to. It goes without saying that, in general, the 
trial judge has a great advantage in that he sees and hears 
the witnesses. Moreover, he commonly knows more or less 
of their general character and standing, and may have a 
general local knowledge as to matters referred to in evi- 
dence and surrounding circumstances which enables him 
to weigh conflicting evidence with much greater assurance 
of reaching a correct solution than is possible in the re 
viewing court. Hence, in ordinary cases, where the evi- 
dence is entirely oral and the trial court may be presumed 
to have had a general local knowledge of ther parties, the 
witnesses and the subjects of controversy, the finding of the 
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trial court is often entitled to almost decisive weight. It is 
a matter of common knowledge that a written record can 
not reflect the oral testimony at the trial with absolute 
accuracy. For these reasons, it is eminently proper that 
findings on conflicting evidence in such cases be adhered 
to unless clearly wrong. It must not be forgotten, however, 
that there are sometimes advantages on the side of the re- 
viewing court. In long and complicated equity cases, es- 
pecially where an accounting is involved, there is a marked 
difference between reaching a finding on one’s recollection 
_of what he has heard in the course of a trial lasting weeks 
or even months, and a finding as a result of patient investi- 
gation of a written record, with the aid of printed briefs, 
where comparisons may be made, computations tested, cir- 
cumstances weighed, and conflicting statements sifted, 
upon the certain and assured foundation of a written page. 
Moreover, the court is instituted to review causes, and the 
right to resort to it for that purpose is guaranteed by the 
constitution. It has no right to renounce its functions. If, 
giving due weight to every advantage possessed by the trial 
court in the particular case, it is satisfied that a finding 
is clearly wrong, it should set such finding aside, notwith- 
standing there may be some competent evidence in support 
thereof. Otherwise it has not fulfilled its duty of review- 
ing the finding when properly challenged. 

We think these propositions are supported by the pre- 
ponderance of authority, and that so far as prior decisions 
or dicta conflict therewith they should be limited or over- 
ruled. From an early period until the latest reported de- 
cisions, and in nearly every volume of the reports, this 
court has said repeatedly that findings on conflicting evi- 
dence will not be disturbed “unless clearly wrong.” The 
same idea has been expressed somewhat differently in 
many other cases; as, for instance, that a finding upon 
“evidence conflicting and apparently evenly balanced” will 
not be disturbed, or that the finding will not be set aside 
“where the evidence is such as to justify impartial minds 
in reaching different conclusions,” or “solely because the 
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court may think that if it had tried the case it would have 
reached another result,” or where the evidence is “con- 
flicting without a decided preponderance in favor of ap- 
pellant,” or “where the evidence is conflicting, and rea- 
sonable minds might fairly differ,” or where the evidence 
is “equivocal, or fairly conflicting,” or though rendered 
“on conflicting evidence, if there is sufficient favorable evi- 
dence to sustain it.” In other cases to be referred to this 
line of authority, the language used is not so clear, but 
the obvious intention is to announce the same rule. Thus, 
it has been said at times that a finding on conflicting evi- 
dence will be adhered to if “supported by sufficient 
evidence,” or “unless unsupported by sufficient conipetent 
evidence,” or if based upon “substantially conflicting testi- 
mony.” The phrases last cited approach very closely to a 
different view, sometimes countenanced by loose expres: 
sions, which will be considered presently. But the context 
in each case makes it sufficiently clear that the court meant 
such a substantial conflict as to create a doubt to be set- 
tled only by passing on the credibility of witnesses, and 
that by “sufficient” evidence it meant sufficient in the mind 
of the reviewing court. This appears more clearly by ref- 
erence to numerous cases in which the court has stated the 
same rule more strongly in the other direction; as, for . 
instance, that a finding on conflicting evidence will not be 
disturbed unless “clearly against the weight of the evi- 
dence,” or “clearly not sustained by the evidence.” Of 
course, the converse would follow, that if the finding is 
“clearly against the preponderance of the evidence,” it 
should be set aside, and the court has so held several times. 
On the whole, it may be doubted if any better statement of 
the rule to be followed in ordinary cases heard upon oral 
testimony is to be found than that in Seymour v. Street, 5 
Neb. 85: “The correct rule appears to be that if the verdict: 
or finding is clearly. wrong, it should be set aside; but if 
we only doubt its correctness, it will not be disturbed.” 
See, also, Storms v. Haton, 5 Neb. 453. 

Another and entirely different view is apparently sup- 


é 
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ported by a line of decisions beginning with Burt v. Bald- 
win, 8 Neb. 487. In that case the court announced that it 
would not disturb a decree if there was “evidence to sus- 
tain it on each material point.” The statement, however, 
was a mere dictum, and does not appear to have been 
frained carefully or advisedly, In the opinion the whole 
testimony was analyzed and carefully weighed, and, as a 
result, the court said (p. 491): “After a careful exaiiit- 
ation of the evidence, we think it sufficient to sustain such 
finding ag to each point.” But, as the work of the court 
increased, its dockets became overcrowded and the neces- 
sity of ereat dispatch in disposing of business became 
urgent. a tendency to limit review of findings of fact more 
narrov ly along the line suggested in Burt v. Baldwin be- 
came increasingly manifest. As a result, it began to be 
suggested in the latter cases that “findings made upon con- 
flicting evidence would not be disturbed.” Even as so 
stated, with a little amendment, the rule may be reconciled 
with the one announced in the majority of the cases by 
holding “conflict” to mean such a substantial conflict as 
would prevent the reviewing court from arriving at the 
conclusion that the finding was clearly wrong. But at an 
early period expressions crept into the reports which ap- 
- peared to give it a different interpretation. In one case, 
which has been followed several times, the court said it 
would not disturb a finding “unless it can not be recon-_ 
ciled with any reasonable construction of the testimony.” 
In other words, taking the statement literally, if there was 
any question at all to be decided by the trial judge, this 
court will accept its finding. This case was cited in sub- 
sequent cases to the proposition that “it is a settled rule 
of this court that the findings of fact made by a trial 
judge will not be disturbed if supported by competent evi- 
“dence.” Following these cases, some of the judges began 
to announce obiter that the court would not disturb find- 
ings on conflicting evidence “if there was evidence to sus- 
tain them.” Nevertheless, at the same time, in a number 
of cases reported in the same volumes, the court was re 
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peating the correct rule that the findings would not be 
disturbed “unless clearly wrong.” Hence we think the 
several propositions last quoted are to be regarded merely 
as unadvised and careless statements, rather than as estab- 
lishing a different doctrine, and that they must be limited 
to cases where the evidence is sufficient to justify the 
findings in the mind of the reviewing court, in view of the 
weight to be given to the conelusion of the trial judge 
under all the circumstances. But the apparent divergence 
from the rule as originally announced did not stop here. 
In time, members of the court, citing the cases wherein it 
had said that findings on conflicting evidence would not 
be disturbed as authority, began to suggest that if the 
evidence was conflicting it would go no further than to 
ascertain such fact. In several cases it was said: “Ques- 
tions of fact determined upon conflicting evidence will not 
be reviewed in this court.” This statement has been re- 
peated in varying forms, the court, while holding the 
evidence below sufficient, remarking that “conflicting evi- 
dence will not be weighed on appeal,” or that “this court 
must decline to weigh conflicting evidence,” or that “where 
. the evidence is conflicting the findings of the trial court 
are conclusive.” We think these several statements are 
wrong, and should be disapproved. The statement that 
the court will not weigh conflicting evidence, taken liter- 
ally, is entirely counter to the doctrine, repeatedly an- 
nounced, that findings on conflicting evidence will be set 
aside when clearly wrong, and tends to create an impres- 
sion that this court has nothing to do with findings of the 
. trial court upon the facts, more than to see that they have 
some scintilla of support. The other statement, that a 
reviewing court will not review a matter fairly and prop- 
erly presented, and within its jurisdiction, is obviously 
somewhat Milesian. 

If the general proposition that the reviewing court 
should go over the evidence and reach a conclusion of its 
own, giving the finding of the trial court such weight as 
it may be entitled to, is correct, and if the advantage pos- 

24 
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sessed by the trial court in particular cases is behind the 
rule that findings upon conflicting evidence will be ad- 
hered to unless clearly wrong, it follows that the applica- 
tion of that rule is to be measured by the advantage which 
the trial court had in view of the nature of the evidence 
adduced. Hence, where a finding is based largely upon 
depositions or written testimony, as to which the trial 
judge has no special advantage over the reviewing court, 
the rule that his findings will be adhered to unless clearly 
wrong does not apply with the same force. Delorac v. 
Conna, 29 Neb. 791, 811; Gibson v. Hammang, 63 Neb. 
349. Of course, in such a case, if the oral testimony is 
evidently the basis of the finding, or the written testimony 
relates to matters as to which the trial judge is better 
able to reach a satisfactory conclusion than the reviewing 
court, his finding must be given corresponding weight, and 
the rule may be applied. Male v. Dahlgrin, 66 Neb. 524; 
Waldron v. First Nat. Bank of Greenwood, 60 Neb. 245. 
On the other hand, it must follow, equally, that if the evi- 
dence before the trial court is entirely written, and re- 
lates to matters as to which the trial judge is in no better 
position to reach a correct solution than this court, the 
rule has no application, and this court should be governed 
by its own conclusion as to the weight of the evidence. 
Tried by these rules, we think the former judgment, so. 
far as it sets aside the decree as to the defendant Reisen-’ 
burg, is right, and should be adhered to. All of the evi- 
dence was written, and much of it in the form of stipula- 
tions as to what certain witnesses would testify to, if 
present. There is no reason why this court should adhere 
to the finding below unless that finding appears to be right. 
The burden was upon the defendant in question to sustain 
his plea of payment by a preponderance of the evidence. 
He showed a receipt written many years after the date of 
payment by an agent of the mortgagee, and had a stipula- 
tion that said agent and the person who was alleged to have 
made the payment would testify that the latter had paid 
the whole amount of the mortgage. But, on the other 
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hand, the check by which payment was made was in evi- 
dence, and showed that he had only paid the portion which 
he had assumed on a division of the mortgaged property. 
There is no evidence or suggestion how he paid the rest, 
or why he paid it when he had not assumed it. Hence, 
in the face of the check, showing clearly how much was 
paid, wé do not think the plea of payment as to Reisen- 
burg sufficiently established. We may say, however, that 
the former trial is unsatisfactory in every way. There 
were no pleadings, but only stipulations, after trial, as to 
what was regarded as in issue. There was no examina- 
tion of witnesses, but instead there were stipulations as to 
what they would testify. The main contest was upon other 
points, and between other parties. We should hesitate, 
therefore, to recommend the entry or direction of a final 
order upon such a record. In furtherance of justice, where 
a finding is set aside on appeal, and the former trial was 
unsatisfactory, instead of entering or directing a new de- 
cree, this court will remand the cause for further proceed- 
ings. This course was followed in Topping v. Jeanette, 64 
Neb. 834, and upon motion for a rehearing, in Gilbert v. 
Garber, 62 Neb. 464. We think it should be taken in the 
case at bar. Upon a new trial, the question will doubtless 
be settled by satisfactory evidence adduced by the one 
party or the other. 

We therefore recommend that the former judgment be 
modified by remanding the cause for further proceedings 
as to the defendant Reisenburg, and that, so modified, it 
be adhered to. 


BARNES and OLDHAM, OC., concur. 


- By the Court: For the reasons stated in: the foregoing 
opinion, the former judgment of this court is modified by 
remanding the cause for further proceedings as to the de- 
fendant Reisenburg, and, so modified, it is adhered to. 


FORMER JUDGMPNT MODIFIED. 
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FRANK FIALA BY AL, V. JOHN V. AINSWORTH, RECEIVER OF 
THE STATE BANK OF MILLIGAN, NEBRASKA. 


Firep Marc 18, 1903. No. 12,917. 


1, Bond: Nearicence: Liapinity or Sureties. Where an officer of a 
bank gives a bond conditioned that he will “honestly, faithfully, 
and efficiently” perform his duties, he and his sureties are liable 
for loss resulting from his negligence, even though the directors 
may not have used due diligence. | 


2. Verdict. Evidence examined, and held sufficient to support the 
verdict, 


Error to the district court for Fillmore county: GEORGD 
W. Srusns. Disrricr Jupen. Affirmed. 


Frank Dolezal and John Barsby, for plaintiffs in error. 


Charles H. Sloan, F. W. Sloan, John D. Pope, Fayette I. 
Foss, Ben V. Kohout and R. D, Brown, contra. 


Pounn, C. 


A number of questions of law involved in this contro 
versy were determined at a former hearing. Fiala v. 
Ainsworth, 63 Neb. 1. At that time, we held that the 
bond sued on, being conditioned that the principal would 
“honestly, faithfully and efficiently discharge the duties” 
of his office, covered not only his honesty as an officer but 
also his competency, skill and diligence. We held further 
that an assistant cashier, though bound in general to com- 
ply with the directions of the cashier, is not justified in 
aiding in or conniving at misappropriation of funds by 
his superior, and can not escape responsibility for so 
doing by showing that he acted under the latter’s in- 
structions. We recommended reversal of a judgment for - 
the plaintiff, however, because matters had been sub 
mitted to the jury with respect to which, under the evi- - 
dence, we considered that the principal was not respon- 
sible. Conceding that there was evidence tending to show 


Ny 
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that the principal in the bond had knowingly aided the 
cashier in obtaining money from the bank by forged and 
fictitious paper, and in concealing the transactions from 
the directors, so long as the evidence on this point was 
conflicting, and all the items of damage alleged were left 
to the jury, so that it was impossible to say upon which 
item or items the verdict was based, or that the jury had 
_in fact rested their conclusion wpon the conflicting evi- 
dence as to the abstraction of money by forged paper, 
we were of opinion that the judgment could not stand. 
Upon a new trial, the plaintiff confined his case to the 
one question as to misappropriation by means of forged 
and fictitious notes, and the complicity of. the principal 
in the bond therein; and for the third time a jury found 
in his favor. 

It is asserted the former decision establishes that the 
sureties are not liable for any loss occurring after Decem- 
ber 1, 1899, because on that date the directors became 
aware that the cashier had been speculating on the board 
of trade and had lost money. This goes much further 
than the opinion warrants. One of the items submitted 
to the jury at the trial then under review related to a 
sum of $3,000 consigned to the bank, which was taken by 
the cashier before it came into the bank and made away 
with. With respect to this item it was urged that if Fiala 
(the principal in the bond) had notified the directors of 
what he knew, they would have discharged the cashier 
before he could have abstracted this sum. On this point, 
OLDHAM, ©., said (p. 9): “It would be going far into the 
realms of speculation to determine just how much more 
notice of Zirhut’s shortcomings than that which the presi- 
dent and board of directors of the bank must have had at 
their meeting on the 1st day of December, 1894, would 
have induced that board to discharge him, and we do not 
believe that any vague theorizing on this question should 
be indulged in at the expense of Fiala’s bondsmen.” But 
in so holding we did not say that the bond was not to be 
held for loss caused by negligence or dishonesty of the 
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principal after December 1, if the natural and direct re- 
sult of such negligence or dishonesty. The abstraction 
of the $3,000 could have been prevented only by dis- 
charging Zirhut, the cashier; and it could not be said 
that the failure to discharge Zirhut was due to negligenc? 
on the part of Fiala. It is quite another matter, how- 
ever, when proof is adduced to show that Zirhut misap- 
propriated other sums after December 1, and that Fiala 
assisted him in or connived at the transactions. In such 
case, Fiala’s negligence or dishonesty would be a proxi- 
mate cause of the loss, since, had he refused to carry out 
the instructions of his superior, and given prompt in- 
formation of what was in progress, the money could not 
have been taken out. Counsel contend that the “directors 
of the bank owed it as a duty to Fiala’s bondsmen to have 
discharged Zirhut on December 1,” and that “having 
knowledge of Zirhut’s dishonesty, the bank could not keep 
him there to tempt the honesty of another employee.” 
But neither negligence on the part of the directors nor 
dishonesty on the part of Zirhut affords an adequate ex- 
cuse for negligence or dishonesty on the part of Fiala. 
So far as loss ensued as a natural and direct result of his 
acts, he is liable, notwithstanding some of his superiors 
may have been careless, and some dishonest. Officers of 
a bank who are concerned in a misappropriation of its . 
funds are liable, although they do not profit thereby; and 
those who negligently fail to prevent it, when they have 
knowledge of it, are within that category. Williams v. 
McKay, 46 N. J. Eq. 25, 18 Atl. 824. That the directors 
failed to use due diligence, and, in consequence, rendered 
themselves liable, also, does not, relieve Fiala. Batchelor 
v. Planters’ Nat. Bank of Lowisville, 78 Ky. 435. 

A further point is made, that the former decision con- 
clusively establishes notice of Zirhut’s peculations on De- 
cember 1, 1894. As a general proposition, where the evi- 
dence at a new trial may be presumed to be materially — 
different from that at a trial already reviewed, this court 
will investigate the record on a subsequent review unin- 
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fluenced by the former decision, except so far as questions 
of law were there adjudicated, which apply equally to the 
evidence at each trial. State v. Paxton, 65 Neb. 110. 
Hence, we should not be bound by a mere expression of 
opinion at the former hearing with reference to the evi- 
dence then before us. In the present record there is a 
conflict between the directors of the bank on the one 
hand, and certain witnesses for the defendant upon the 
other, as to what was known to the directors on Decem- 
ber 1. The latter assert that they knew only that Zirhut 
had lost some $5,000 in beard of trade speculations, but 
did not know that it was the bank’s money which had been 
lost. Indeed, they testify that they were assured it was 
not the bank’s money. They claim that Zirhut. was in- 
debted to the bank at that time by reason of other trans- 
actions, and contend that they took collateral security to 
cover such indebtedness and prevent loss by reason of 
Zirhut’s inability to pay, owing to his losses by specula- 
tion, and not for the purpose of indemnity against an 
abstraction of the bank’s inoneys, of which they knew noth- 
ing. No such question was considered in the former opin- 
ion, and we see nothing to indicate an intention to decide 
the question of fact presented by this testimony. This 
was pre-eminently a question for the jury, and a finding 
on their part that the directors had no such notice on 
December 1 is amply supported by the evidence. We think, 
therefore, that the trial court did not err in refusing to 
limit liability upon the bond to loss accruing before De- 
cember 1. 

The principal contention of counsel is that the verdict 
is contrary to and not sustained by the evidence. As the 
question of fact whether the forged and fictitious paper 
was made use of to abstract money from the bank, or was 
merely placed in the bank and on its books for the pur- 
pose of deceiving a bank examiner, who was expected to 
examine its affairs in the near future, was submitted to 
the jury at the request of the plaintiffs in error, since they 
requested instructions leaving this matter to the jury, it 
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may be doubted whether they are now in a position to ask 
us to review the evidence. Farmers’ Bank of Nebraska 
City v. Garrow, 63 Neb. 64. ‘But we have examined the 
evidence, and are of opinion that the verdict must be sus- 
tained. The plaintiff introduced seven notes which are 
shown to have been forged and fictitious. These notes 
have nuinbers upon them, in the handwriting of Fiala, re- 
ferring to the discount register, and almost all of these 
numbers are false; the corresponding entries upon the dis- 
count register showing entirely different notes. The ficti- 
tious note in almost every case is omitted from the reg- 
ister. He showed, also, a letter written and signed by 
Fiala, in which five of these notes were sent to a bank at 
St. Joseph, Missouri, on November 22, 1894, for the pur- 
. pose of obtaining a loan of $3,000 at that bank. This 
was after the last of the four fraudulent drafts which 
Zirhut had drawn on the same bank, and there is nothing 
to show that it was done to cover up those drafts. The 
forged notes were not entered on the books of the bank 
until sometime later; but this circumstance does not es- 
tablish that they had not been used to abstract funds 
prior to that time, since, as to several of the notes, as we 
have already seen, there is evidence of their existence in 
the bank several weeks previously. As to some of the 
notes, it appears affirmatively that the proceeds were de 
posited to Zirhut’s personal account, and the deposit slips 
and entries are in [Tiala’s bandwriting. The plaintiff 
proved, also, the condition of Zirhut’s account with the 
bank between December 6 and 138, the dates at which 
these notes were entered on the books, and this account 
showed the deposit of the proceeds of several of the notes, 
also sums marked as loans, aggregating a considerable 
amount; and the entries were in the handwriting of Fiala. 
Moreover, there was an entry of drafts charged to Zirhut 
corresponding to a check on Zirhut’s account drawn by 
Fiala at the latter’s direction. A number of witnesses 
testify that, when the bank closed, Fiala indicated volun- 
tarily the forged and fictitious notes, and admitted that 
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he had known their character ever since they had been put 
in the bank. One witness, moreover, testifies that he 
charged him with knowing that the notes were forged at 
the time he enclosed them in the letter to the bank at St. 
Joseph, and that Fiala made no reply. Two of these wit- 
nesses are entirely disinterested, and their testimony is 
very convincing. Taking all of this evidence together, 
it certainly makes a strong case that Fiala knew of, if he 
did not actually assist in and connive at, Zirhut’s fraudu- 
lent manipulations. The sole question, therefore, is 
~ whether any money was abstracted by means of these 
notes. Sometime before Zirhut absconded, Fiala drew up, 
at his dictation, a statement of his indebtedness to the 
bank. This statement, which foots up in all $13,915.65, 
sets forth the seven forged notes, and five other items 
amounting to $7,000. These last items do not correspond 
to the drafts by which money had been abstracted, as set 
forth in the former opinion, and evidently refer to notes, 
though their exact nature does not appear in the evidence. 
It does appear, however, that Zirhut was indebted to the 
bank by reason of other transactions. In view of sections 
26 and 27, chapter 8, Compiled Statutes (Annotated 
Statutes, 3726, 3727), we should not be justified in pre- 
suming that this indebtedness, if legitimate, was by any 
means large enough to reach the sum indicated on the 
memorandum; moreover, if the seven notes had been put 
in the bank merely to deceive the examiner, it is difficult 
to see why Zirhut should have listed them as he did. 
Upon the whole, in the absence of any attempt on the part 
of the defendants to meet what is certainly a prima-facie 
case by showing the exact nature of Zirhut’s other -in- 
debtedness, and its amount, and by showing the state of 
his account in the bank in detail, we think the jury were 
justified in concluding that he had abstracted much more 
than the money withdrawn by the drafts and that it had 
been done by means of these notes. 

Error is assigned in that the trial court refused an in- 
struction to the effect that if the notes were put into the 
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bank to cover up prior defalcations, the plaintiff could 
not recover. But the court stated clearly and repeatedly 
that the plaintiff could not recover unless the notes were 
made use of to abstract or misappropriate money, and, 
having so stated, we do not perceive that it was under 
any duty of repeating the proposition in a different form. 
Moreover, the instruction tendered is erroneous, in that it 
requires the jury to find that “money was actually paid or 
got from said State Bank of Milligan by such forged or 
spurious notes.” If by reason of such notes Zirhut was 
enabled to use the bank’s credit at St. Joseph, and make 
away with funds for which the bank at Milligan would 
ultimately be liable, the plaintiff would be entitled to 
recover. 

Complaint is made, also, that the court refused to re- 
ceive evidence tending to show that Zirhut had wrecked a 
former bank at the same place by speculation on the board 
of trade, and that the directors knew of this fact. As we 
have seen alréady, the negligence or dishonesty of others 
affords no excuse for negligence or dishonesty on the part 
of the principal defendant. We have little doubt that he 
suffered himself to be used by his superior, and that he 
did not appreciate the responsibility attaching to his posi- 
tion; but an assistant cashier of a bank, who gives a bond 
for faithful performance of his duties, is in no position 
to act as a mere puppet. His sureties have promised that 
he will discharge the duties of his office with reasonable 
skill and diligence, and that he is competent to perform 
them, and though the greater portion of the blame may 
attach to the cashier, it is his fault and that of his friends 
who became his sureties, if he undertook a position he 
was incompetent to fill. 

We therefore recommend that the judgment be affirmed. 


BARNES and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED, 
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CHARLES B. STRONG, SHERIFF, V. CHARLES COMBS. 
Firep Marcy 18, 1908. No. 12,646. 


1. Action for Damages: Exempr Prorerty: Cope. An action against 
a sheriff to recover damages for the seizure and sale of exempt 
property under an execution, is not a suit for misconduct in office 
within the meaning of section 907, Code of Civil Procedure; fol- 
lowing Neihardt v. Kilmer, 12 Neb. 35. 


2. Sheriff: ConceEALMENT: DEFENSE. Where the sheriff fails to inform 
the appraisers, called by him to appraise personal property seized 
on execution, of a mortgage lien existing thereon, which lien is 
set forth in the claim made by the defendant in execution that 
the property is exempt from seizure and sale under the execution, 
and the appraisement is made without knowledge of such lien on 
the part of the appraisers and without any allowance being made 
therefor, the sheriff can uot interpose the appraisement so made 
as a defense to an action brought against him for damages for 
selling the property, when the amount of the lien, if deducted 
from the appraisement as made, would reduce the defendant’s in- 
terest in the property to less than $500. 


3. Instruction: Facts Nor 1x Controversy. In instructing the jury, 
the court may and should assume as established all facts over 
which there is no controversy. + 


4, Request for Instructions: Excerrion, Where one of several in- 
structions asked by a party fails to correctly state the law, error 
can not be predicated upon an exception taken to the refusal of 
the court to give the instructions as a whole. 


Error to the district court for Johnson county: 
CuHaries B. Lerron, District Jupen, A/jfirmed. 


Ed M. Tracy, for plaintiff in error. 
Samuel P. Dawidson and Al N. Dafoe, contra, 


DurFiEz, C. 


Combs, the defendant in error, sued the sheriff in the 
county court for selling his exempt property on execution. 
The case was removed to the district.court on error, where 
it was retained and tried, and judgment entered against 
the sheriff for $85 and costs, from which he has taken error 
to this court. 
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The facts are as follows: The sheriff levied on certain 
personal property of Combs under an execution. Combs 
claimed the property as exempt, and filed an affidavit and 
inventory under section 522 of the Code of Civil Procedure. 
Two or three days later he filed with the sheriff an amended 
inventory for the purpose of claiming two or three articles 
. Of personal property which were not included in the first 
inventory. This was done before an appraisement of the 
property was made, and the sheriff called appraisers and 
had all the property included in both inventories ap- 
praised. Among other articles claimed as exempt was a 
threshing machine and engine, which the inventory filed 
by Combs showed to be incumbered by a mortgage of 
$1,700. For some reason the attention of the appraisers 
was not called to the fact that the thresher and engine was 
mortgaged, and they fixed its value at $1,500, the total 
appraisement being $1,950; and the defendant’s interest 
therein was less than $500 had allowance been made for 
the mortgage on the thresher and engine. Notwithstand- 
ing this, the sheriff sold certain of the articles claimed as 
exempt and this suit was brought against him for a con- 
version of the property. 

It is first insisted that this is an action against the 
sheriff for official misconduct; that the county court where 
the action was commenced had no jurisdiction of the sub- 
ject-matter; and that the district court could not acquire 
jurisdiction by error or appeal. 

Nethardt v. Kilmer, 12 Neb. 35, was a similar. action, and 
it was there held that a justice of the peace has jurisdic- 
tion of an action for the taking and converting of personal 
chattels of the value of $200 or under, and is not ousted of 
such jurisdiction by pleading and proof that defendant 
took such chattels by virtue of an execution, he being a 
sheriff, 

The same principle was reaffirmed in Spielman v. Flynn, 
19 Neb. 342. . 

In Freeman, Executions (1st ed.), sec. 215, it is said: 
“The officer who, after due notice and demand, persists in 
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taking exempt property, may be proceeded against at law 
as a trespasser; but he is not liable in this form of action 
if there was any serious doubt whether the property was 
exempt, nor if the benefit of exemption or selection was not 
claimed.” Authorities are cited by the author to sustain the 
text that an action of trespass may be maintained against 
a sheriff or constable who refuses to recognize the right of 
a defendant in execution to the possession of his exempt 
property. These authorities make it clear that the action, 
as brought, is one for trespass and conversion, and not for 
misconduct in office. 

It is further insisted that the sheriff was bound by the 
appraisement fixed by the appraisers, and could not there- 
fore release or return the property which he sold. The 
evidence is clear to the effect that the sheriff was fully 
aware that the appraisers were not informed of the mort- 
gage existing on the thresher and engine and that the 
mortgage was not taken into account by them in their 
appraisement. The fact that he sold the thresher and 
engine for $5 makes it very clear that he was not attempt 
ing to dispose of anything but Comb’s equity therein. 

Complaint is further made that the court allowed in 
evidence the second inventory and affidavit made by the 
defendant in error. While the affidavit attached to the 
second inventory was not such as the statute required, 
the sheriff understood and accepted it as a mere correc- 
‘ tion of the first inventory. It embraced a few articles not 
set out in the first, and the conduct of the sheriff un- 
doubtedly led the defendant in error to suppose that no 
objections were made to it on account of any informality. 
He proceeded to have the property appraised, and con- 
ducted himself in such a manner as to lead to the belief 
that he accepted both inventories as presenting the claim 
_inade by the defendant in error for the release of his ex- 
empt property as sufficient under the law. . Having so 
treated it at the time, he should not be allowed, on the 
trial of the case, when damages are sought against him for 
his refusal to recognize the property as exempt, to take 


. 
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advantage of informalities which were undoubtedly waived 
at the time the claim was made. 

Complaint is further made of some of the instructions 
given by the court, and its refusal to give others asked by 
the plaintiff in error. It is said in reference to one in- 
struction that it assumes facts which should have been left 
to the determination of the jury. This criticism is without 
merit. The instruction referred to does not refer to any 
facts about which there was any dispute or controversy, 
and the court is not required to submit to the jury a ques 
tion over which there is no dispute. Of the several in- 
structions asked by the defendant, no particular instruc- 
tion is selected either in the motion for a new trial or in 
the petition in error, and complaint made that the court 
erred in refusing to give it. Exception is taken to the 
refusal of the court to give these instructions as a whole. 

The third instruction asked by the plaintiff in error is 
clearly erroneous. It is to the effect that if the jury finds 
from the evidence that the plaintiff swore falsely in mak- 
ing his list and affidavit for exemption, the jury were at 
liberty to disregard all his statements, except in so far as 
he was corroborated by other credible evidence. We do not 
understand that this is the law. Where one knowingly 
testifies falsely to a material fact, then his evidence may 
be disregarded by the jury upon other matters, unless cor- 
roborated, but a witness who inadvertently misstates a 
fact is not to be discredited and have his whole evidence ~ 
disregarded because of an innocent mistake. The excep- 
tion going to the instructions as a whole, and one of them 
failing to state the law correctly, we are not required to 
examine the others to ascertain whether some one or more 
of the balance may have enunciated a correct rule. 

We find nothing in the record requiring a reversal of the 
case, and therefore recommend that the judgment of -the 
district court be affirmed. 


AMES and ALBest, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


FIpELiIry & DEposir COMPANY OF MARYLAND V. WILLIAM 
PARKINSON. 


Firen Marca 18, 1908. No. 12,707. 


1. Judgment: Acrion on Bonp: Petition. An action by a sub- 
contractor, brought on the bond of a contractor for the erection 
of a public building, demanded judgment for work and labor in 
said building furnished by said subcontractor. Judgment in his 
favor was entered for the sum of $127.70 for labor and material 
furnished. Held, That the judgment could not be supported by 
the allegations of the petition. 


2, Mechanic’s Lien: Pusiic Bumpine: Bonp: SUBCONTRACTOR: 
Sratute. The object of the statute, section 4, article 2, chapter 
54 of the Compiled Statutes of 1901 (Annotated Statutes, 
7117), was to secure to mechanics and laborers the amount due 
them for work and labor performed in the erection of a public 
building on which no lien is allowed for such work and labor. 
While the mechanic and laborer doing work on such building 
may resort to the bond required of the contractor, it is doubtful 
if the subcontractor who furnishes work and material in the con- 
struction of such building is within the terms of the statute, 
even though he has paid the mechanics and laborers doing the 
work contracted for by him. McCluskey v. Cromwell, 11 N. Y. 
593. 


3. Demurrer: ANSwER. A demurrer to the petition is not, by the pro- 
visions of our code of practice, a proper part of the answer filed 
in a case, and should be disregarded. 


Error to the district court for Madison county: JAMES 
F. Boyp, District Jupen. Reversed. 


M. B. Foster, John L. Kennedy and Myron L. Learned, 
“for plaintiff in error. 


S. O. Campbell and Isaac Powers, contra. 
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DuFFIn, C. 


June 21, 1900, Frank Moore entered into a written con- 
tract with School District No. 1 of Madison county to 
erect a schoolhouse in Madison. He was required to ex- 
ecute and deliver, and did execute and.deliver, to the 
school district a bond in the penal sum of $6,000, con- 
ditioned for the faithful performance of the contract, and 
this bond was signed by himself as principal and the Fi- 
delity & Deposit Company of Maryland, the plaintiff in 
error, as surety. Moore entered upon the construction of 
the building but abandoned the work before its’ comple- 
tion, and under the provisions of the bond the surety 
company undertook to finish and did finish the building, 
except in some minor particulars, for which an allowance 
was made by the school district. This action was brought 
in the county court of Madison county by defendant in 
error against Moore and the plaintiff in error on the bond 
to recover $119.38, being the balance alleged to be due for 
work and labor performed by defendant in error on the 
building. Judgment was entered for defeudant in error, 
and the plaintiff in error appealed to the district court. 
Moore was not served with process and did not appear. A 
petition was filed in the district court. Plaintiff in error 
filed an answer which was a general denial, and a demurrer 
on the ground that the petition did not state facts sufficient 
to constitute a cause of action. On a trial in the district 
court judgment was entered in favor of the defendant in 
error for $127.70, with interest and costs. The plaintiff 
in error has brought the case to this court for review. 

Section 99 of our Code of Civil Procedure provides that 
the answer shall contain (1) a general or specific denial of 
each material allegation of the petition controverted by 
the defendant; and (2) a statement of any new matter 
constituting a defense, counter-claim or set-off, in ordi- 
nary, concise language, and without repetition. Section 
94 of the Code of Civil Procedure specifies the grounds 
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upon which a demurrer to a pleading may be filed, and 
it is nowhere intimated that a demurrer to the petition 
may be set forth in the answer as a part of that pleading. 
We are aware that it has been the practice in some of the 
district courts of this state to allow a paragraph in the 
answer assailing the petition upon the ground that it does 
not state facts sufficient to constitute a cause of action, 
but we are not aware of any rule of practice authorized 
by the statutes of this state which allows a demurrer to 
the petition to be set forth in the answer, which should 
only contain a general or specific denial of the allegations 
of the petition, or a statement of new matter constituting 
a defense, counter-claim or set-off to the matters alleged 
in the petition. If the petition is not sufficient in its state- 
ments to require the defendant to answer its allegations, a 
demurrer should be filed and passed on by the court. If 
it is insufficient to require an answer, the defendant may 
stand on his demurrer. But we do not think that it was 
the purpose of the framers of our code to allow the de- 
fendant to set up matters in his answer which he believes 
to be a defense thereto, or to plead a counter-claim or set- 
- off, and in the same pleading to question the sufficiency of 
the petition to state a cause of action against him. If he 
does not think that the petition states facts which make 
him liable, he should question its sufficiency by demurrer 
and not incorporate it in an answer which alleges other 
substantial matters of defense to the plaintiff’s claim. 
This view is, we think, fully sustained by section 96 of our 
code. The statute under which the bond was required 
and given is ch. 54, art. 2 of the Compiled Statutes of 1901 
(Annotated Statutes, 7117). It is entitled “An act to se- 
cure the payment of mechanics’ and laborers’ wages on all 
public buildings where the provisions of the general me- 
chanics’ lien laws do not apply,” and took effect June 21, 
1889. The act is as follows: 

“Sec. 4. It shall be the duty of the board of public 
lands and buildings, boards of county commissioners, the 
contracting board of officers of all cities and villages and - 

25 
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all public boards now or hereafter empowered by law to 
enter into a contract for the erecting and finishing, or the 
repairing of any public building, bridge or other public 
structure to which the general provisions of the mechanics’ — 
lien laws do not apply and where mechanics and laborers 
have no lien to secure the payment of their wages, to take 
’ from the person or corporation to whom the contract is 
awarded a bond with at least two good and sufficient sure- 
ties conditioned for the payment of all laborers and me- 
chanics for labor that shall be performed in the erecting, 
furnishing or repairing of the building or in performing 
the contract; said bond shall be to the board awarding the 
contract; and no contract shall be entered into by such 
board until the bond herein provided for has been filed 
with and approved by said board. The said bond shall be 
safely kept by the board making the contract and may be 
sued on by any person entitled to the benefit of this act. 
The action shall be in the name of the party claiming the 
benefit of this act.” 

It will be seen from a reading of this statute that it was 
intended to secure to all laborers and mechanics who per- 
formed labor in the erection or reparation of a building 
for which a mechanic’s lien was not allowed, payment for 
the amount of their wages, whether the work was done 
under a contract with the original contractor or a sub- 
contractor. The petition filed in this case contains the 
following statements, and our opinion is based wholly 
upon the statements of that pleading. 

The second and third paragraphs are as follows: 

“2d. That between the 21st day of June, and the 9th day 
of November, 1900, the plaintiff furnished to the defend- 
ant, Moore, for the construction of said building, material 
and labor to the amount and value of $921.78, which said 
labor and material were used by the said Moore in the 
erection and construction of said building, under said con- 
tract. 

“3d. And there is still due and unpaid to the plaintiff 
from the defendant Frank Moore, for the work and labor 
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so furnished by the plaintiff to said defendant as afore- 
said, the sum of one hundred and nineteen 38-100 dollars 
($119.38) .” 

Judgment was demanded for the amount due for labor 
furnished. It will be noticed that the plaintiffs claim set 
forth in his petition was for $921.78 for material and labor, 
and the petition contained a further allegation that the 
work and labor not paid, for amounted to $119.38, for 
which alone judgment was demanded. The judgment en- 
tered in the case is as follows: 

“This cause having come on for trial before the court on 
a former day of this term of court, a jury having been 
waived by counsel in open court, the cause having been 
argued by counsel and submitted to the court, on consid- 
eration thereof the court finds: That there is due from 
the defendant, Fidelity & Deposit Company of Maryland, 
to the plaintiff, William Parkinson, the sum of $127.70 
for materials and labor furnished by the plaintiff to Frank 
Moore, such materials and labor being used in the con- 
struction and completion of the schoolhouse referred to in 
the petition.” 

While the petition only asked judgment for the labor 
performed,’ the judgment was for labor and material fur- 
nished, and the judgment can not, in any event, be sup- 
ported by the allegations of the petition. The plaintiff in 
error has alleged, as one of the errors complained of, the 
following : 

“Ath. The court erred in holding this plaintiff liable for 
labor furnished by the defendant herein to Frank Moore, 
for the reasons that the defendant herein performed none 
of such labor himself, but furnished the labor of others 
under a contract by which his agreed compensation was 
the contract price for the completed roof of a school build- 
ing, including both labor and materials, and he is, there- 
fore, not protected by the contract and bond on which he 
brought this action.” 

The fact that the plaintiff below sued only for the 
amount that was due for labor performed under his con- 
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tract, while the judgment is for labor and material fur- 
nished under that contract, is sufficient to work a reversal 
of this case. The plaintiff in error insists, and it is sup 
ported by eminent authority in that contention, that our 
statute was intended to allow only to the laborer himself 
an action on a bond given by the contractor under a pro- 
vision of the statute similar to the one in question. 

In McClusky v. Cromwell; 11 N. Y. 598, the court of 
appeals of the state of New York, in construing a bond 
similar to the one given in this case, held that a bond given 
by a public contractor to the state pursuant to the act of 
1850, ch. 278, conditioned for the payment of all lahorers 
employed by him in the work specified in the contract, 
does not secure the payment of laborers employed by a sub- 
contractor, though the contract forbids the subletting of 
the work. Z 

And in a later case (Balch v. New York & O. M. R. Co., 
46 N. Y. 521) it was held that “the words ‘laborer’ and 
‘labor,’ as used in the general railroad act of 1850 (section 
12, ch. 140, Laws of 1850), which gives a laborer a claim 
against the company for the indebtedness of a contractor 
in certain cases, and to a limited amount, are used ia their 
ordinary and usual sense, and imply the personal service 
and work of the individual designed to be protected. The 
former does not include one who contracts for and fur- 
nishes the labor and services of others, or who contracts 
for and furnishes a team or teams for work, whether with 
or without his own services.” 

These cases, with which we are inclined to agree, seem 
to imply that a statute like the one under consideration is 
intended for the protection of the laborer who does the 
manual Jaboy on the building, and not for the contractor 
who furnishes both labor and material in the construction 
of the work embraced within the contract. While not 
definitely passing on this question, because not orally ar- 
gued on the submission by defendant in error, the case will 
have to be reversed for the reason that the judgment was 
given for labor and material, while the suit was brought 
for labor alone. 
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We recommend that the judgment of the district court 
be reversed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


Igsaao GHHRIS, ROAD OVERSHER, V. MorrIS FUHRMAN ET AL. 
FILep Marcy 18, 1903. No. 12,717. 


1. Public Road: Vacation: Statute. A public road was surveyed and 
located in 1869, but there was never any public travel along or 
upon the line of the survey. Held, That the road was vacated 
by the provisions of section 3, chapter 78, of the Compiled Statutes. 


2. Referee: Evipence: Frnpines. The findings of a referee examined 
and held to be supported by the evidence. 


3. emigre wey: Presoriprion. To establish a highway by prescription 
there must be a user by the general public under a claim of right, 
and which is adverse to the occupancy of the owner of the land, 
of some particular or defined way or track, uninterruptedly, with- 
out substantial change, for a period of time necessary to bar an 
action for the recovery of the land. 


Error to the district court for Cuming county: Guy T. 
GRAVES, District JUDGE. Affirmed. 


Fred D. Hunker and Andrew R, Oleson, for plaintiff in 
error. 


Milton McLaughlin and Thomas M. Franse, contra. 


DUuFFIB, C. 


February 15, 1869, the legislature passed a special act 
appointing three commissioners to view, locate, lay out 
and establish a state road from Blair to West Point by 
the nearest and best route, specifying, however, certain 
points where said road should touch. The commissioners 
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named in the act located the road during the months of 
June and July of that year. They employed a surveyor, 
who filed his field notes and a plat of said road in the 
proper office in Cuming county so far as the road was lo- 
cated in that county. This road is numbered in the plat 
book “Road No. 1,” but is more commonly referred to as 
the “Blair Road.” We understand from the record that 
the proper authorities of Washington and Dodge counties 
vacated the road so far as located in these counties some 
years prior to the commencement of this action, and other 
parts of the road located in Cuming county have been va- 
cated by the authorities of that county. A resurvey of this 
road was made in 1876, the surveyor using the field notes 
of the original survey; and that one or the other of the 
surveys was incorrect is plainly demonstrated by the fact 
that the two surveys do not correspond, the distance be- 
tween the two lines varying from some feet to a number 
of rods. Another and a later survey, made in 1900, differs 
from both the earlier ones, it being along the line of 
travel at the time the survey was made. Previous to the 
commencement of this action the board of supervisors of 
Cuming county appropriated the sum of $200 to open and 
work the road through the lands of the defendant in error, 
who brought this action to enjoin the road overseer and 
others joined with him as defendants, and who were.sub- 
sequently dismissed from the case by order of the court, 
from entering upon or working the alleged highway across 
their lands. A temporary injunction was granted by the 
court, and after numerous motions and demurrers to the 
pleadings had been settled, issues were finally joined, the 
answer of the defendant alleging, first, that a highway had 
been regularly established over the lands of the defendants 
in error; and, second, claiming the existence of a highway 
across said lands by use and prescription. By order of the 
court, Honorable John R. Hays, of Norfolk, was appointed 
referee in the case to take the evidence and report his 
findings of fact and conclusions of law. The referee filed 
his report December 17, 1901, from which we quote the 
following: 
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“Second. That in pursuance of an act of the legislature, 
approved February 15, 1869, entitled ‘An act to locate a 
state road from Blair in Washington county to West Point 
in Cuming county,’ a survey was made and the record of 
courses and distances of the survey of that portion per- 
taining to the road in controversy has been preserved in 
the proper office in Cuming county, Nebraska, but that 
there is not now and never has been any public travel 
-along or upon the line of said survey. 

“Third. That in 1876, by direction of the county com- 
missioners of Cuming county, the then county surveyor 
made another survey, of which the record of the courses 
and distances is preserved in the proper office of Cuming 
county, but the course of which, while in the same general 
direction of the former survey, docs not correspond or 
eoincide with it, but is remote in varying distances from a 
few feet to approximately twenty-five rods. 

“Wourth. That‘in 1900, by direction of the board of su- 
pervisors of Cuming county, the present county surveyor 
made yet another survey, of which the record of the 
courses and distances is preserved in the proper office in 
Cuming county, but the line of whieh, while in the same 
general direction of both former surveys, does not coincide 
with either, but was intended to be, and was, along the 
line of travel at the time of the survey. 

“Fifth. That for several years after the survey made in 
1869, the land adjacent to the route surveyed was wild 
and unenclosed prairie, and along some portions it still so 
remains, and, where in that condition, public travel has 
been over a wide section of varying width, 

“Sixth. That the orders for surveys so made in 1876 and — 
1900 were made without petition therefor, and without the 
consent of the owners of the lands across which the sur- 
veys were made, and the orders for such surveys were made - 
without jurisdiction or authority. 

“Seventh. That the deviation in the travel from the sur- 
veys made, and from former traveled lines did not come 
from the existence of obstructions, but the travel has 


328 NEBRASKA REPORTS. [Vou. 68 


Gehris v. Fuhrman. 


varied from year to year according to the caprice or will 
of the user. 

'“Kighth. That previous to eight years ago those whose 
official duty it has been to improve the public highways, 
expended no labor or money in the betterment of any por- 
tion of the route of either survey, and since eight years 
ago there has been no such improveinent as was intended 
or did indicate a claim of right adverse to the occupancy 
of the owners of the land. 

“As conclusions of law it is submitted : 

“First. That there is now no legally established road 
along the line of either survey hereinbefore referred to 
across the town of Sherman, in Cuming county, Nebraska. 

“Second. That defendant Isaac Gehris, the road overseer 
of that portion of the town of Sherman through which the 
surveys mentioned have been made, and his successors in 
office, should be perpetually enjoined from establishing, 
opening or improving a highway along or upon the line. of 
either of the surveys hereinbefore mentioned.” 

A motion for a further report from the referee was 
overruled, his report confirmed by the court, and judgment 
duly entered thereon. The plaintiff in error thereupon 
filed a motion for a new trial, which, being overruled, the 
case has been brought to this court for review. 

It is earnestly insisted that the evidence does not justify 
the decree, and for that reason we have examined with 
more than usual care the evidence reported by the referee. 
There is soine evidence to support the contention of the 
plaintiff in error that some portions of the road as traveled 
at the commencement of this action had been used by the 
public for a length of time sufficient to establish a pre- 
seriptive right therein. While this is true, we are entirely 
satisfied with the report made by the referee. The evidence 
of many of the witnesses—some called by the plaintiff in 
error himself—show quite conclusively many changes, not 
caused by any natural obstructions, varying from two to 
twenty-five rods between the road as now traveled and the 
route of travel for many years previous. If the question 
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were before us as an original proposition, we would be 
inclined to agree with the referee that “the travel has 
varied from year to year according ‘to the caprice or will 
of the user.” The road as originally surveyed and located 
never having been traveled, must, under the provisions of 
section 3, chapter 78, of the Compiled Statutes of 1901 
(Annotated Statutes, 6006), be deemed vacated, and, no 
prescriptive right having attached by user for the neces- 
sary length of time to that portion of the road now trav- 
eled, the rights of the defendants in error to the free use of ' 
their land can not be denied. 

The findings of the referee and the judgment entered 
thereon are not without support in the evidence, and should 
be affirmed, and we so recommend. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOHN R. WILLIAMS ET AL, APPELLANTS, V. Epwarp D. 
Smita, Roap OVERSEPR, APPHLLER, 


Fitep Maron 18, 1908. No. 12,498. 


Roads: Vacation: Construction oF Statute. The proviso in section 
3, chapter 78, Compiled Statutes (Annotated Statutes, 6006), 
“that all roads that have not been used within five years shall 
be deemed vacated,” was intended to apply exclusively to roads 
that had not been used within five years before the enactment of 
such section. 


Apppan from the district court for Gage county: 
CHARLES B. Lyrron, District Juper. Affirmed. 


Ernest O. K retsinger, for appellants. 


Harry E. Sackett and H arry E. Spafford, contra. 
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AEs, C. 


The plaintiffs are the owners and in possession of lands 
lying on both sides of a certain section line. A section- 
line road on and along such section line, and on the plain- 
tiffs’ land, was duly opened in 1879, and continuously open 
to travel until 1892. In the year last mentioned a large 
bridge on the road was destroyed, whereby the public use 
of the road was interrupted. Afterward, in the same year, 
the then owner of the said lands, now belonging to the 
plaintiffs, and their immediate grantor, erected substantial 
fences across that portion of the boundaries of the land 
crossed by the road. In 1899, and after plaintiffs had ac- 
quired title to the lands, the defendant, as road overseer 
of the road district in which the lands lie, duly notified 
the plaintiffs to remove the fences, as obstructions to a 
public highway, and that if they should fail to comply 
with such notice within a reasonable time, he would re 
move the fences in the manner provided by law. The 
plaintiffs then commenced this action to restrain the de- 
fendant from removing the fences, and a temporary in- 
junction was allowed. On a final hearing, the court found 
for the defendant and entered a decree accordingly. The 
plaintiffs appeal. 

The.only question presented by the record is whether 
the road was vacated by reason of its nonusage from 1892 
to 1899, and the determination of that question depends on 
another, namely, whether the proviso contained in section 
3, chapter 78, Compiled Statutes (Annotated Statutes, 
6006), was intended to apply generally, or only to such 
roads as had not been used for the period of five years 
prior to the enactment of that section. If it was intended 
to apply generally, the decree of the district court is wrong 
and ought to be reversed, otherwise, it is right and should 
be affirmed. 

In Henry v. Ward, 49 Neb. 392, 396, InvINE, C., speaking 
for the court, says: “The object of section 3 was to remove 
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all uncertainty as to the existence of highways, first, by 
continuing in existence all theretofore legally laid out. and 
not vacated ; and second, by vacatiug all such highways as 
had not been used within five years. This road had not 
been used within five years, and therefore fell within the 
terms of the proviso of section 3.” From the language 
quoted it is clear that the learned commissioner construed 
the proviso in question to apply only to such roads as had 
not been used for five years prior to the enactment of the 
law of which the proviso is a part. The language, how- 
ever, is somewhat broader than was necessary to cover the 
precise point involved in that case. That, like the present, 
was an action to restrain the removal of fences across an 
alleged public road on a. section line. The defendants 
therefore contend that the road was established by the act 
of 1878, page 959, and that the act of 1879, page 120, the 
present road law, which includes section 3, supra, did not 
repeal the former act, and did not vacate any road estab- 
lished under such former act, notwithstanding the proviso 
in said section. It was conclusively shown in that case 
that the road had not been established prior to 1884, nnless 
by virtue of the general provisions of the act of 1873, and 
that it had not acquired the character of a public road by 
prescription or otherwise, after that time. Hence the only 
question presented was whether the proviso in question 
applied to section-line roads established by virtue of the- 
act of 1873. The opinion, therefore, from which the fore- 
going excerpt is taken, so far as it purports to dispose of 
the question presented in the present case, is dictwm. 
Nevertheless, we are satisfied that the construction placed 
“upon section 3 by the learned commissioner who prepared 
that opinion is the proper one. The first part of the sec- 
tion refers exclusively to roads that had been established 
prior to the enactment of the law of which that section is 
part. The verbs “laid” and “vacated” are both in the past 
tense, and there is nothing in the context to indicate that 
they were intended to include any other than past acts. 
The proviso appears to be merely supplemental to the 
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clause “which have not been vacated in pursuance of law,” 
in the section. 
It is recommended that the decree of the district court be 


8 


AFFIRMED. 


DuFFif and ALBERT, CC., concur. 


By the Court: For the reasons stated in thé foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


JOSEPH STANDLEY V. CLAY, RoBinson & CoMPANY. 
Firep Marcy 18, 1903. No, 12,617. 


1.:Answer: Repty: Warlver. Although a defense is pleaded in an 
answer with lack of technical precision, so as to be obnoxious 
to attack in the first instance, yet, if the plaintiff reply thereto 
without objection, and the matter is treated upon the trial both 
by counsel and by the court as properly in issue, the defect can 
not be taken advantage of for the first time in this court. 


2. Agency: Proor. The existence of an agency, and the nature and 
scope of its powers, may be proved by the course of dealing be- 
tween the persons alleged to sustain the relation of principal and 
agent, and between the latter, with the consent of the former, and 
third persons. 


Error to the district court for Douglas county: Irvine 
F. Baxter, District JUDGE. A/firmed. 


O. M. Williams, B. G. McGilton and Prigg & Williams, 
for plaintiff in error. 


L. F. Crofoot and Edgar H. Scott, contra. 


Amps, C. 


One H. H. Farabee, a resident of Lincoln county, in 
this state, purchased a herd of cattle of a corporation 
engaged in the live-stock commission business at Denver, 
Colorado, and put the animals upon premises belonging to 
him at Wallace, in that county. At the time of the pur- 
chase he executed to his vendor a negotiable promissory 
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note, secured by a mortgage upon the live stock, which 
was duly executed and made of record. Within a few days 
afterwards the commission company indorsed the note, 
and, for a consideration, sold and delivered it, together 
with the mortgage, to the Denver National Bank. At the 
time of the purchase Farabee obtained from the commis- 
sion company a herd of heifers, which were also put upon 
his premises, and which he undertook to sell as agent. 
There is evidence tending to show that a few weeks after- 
wards it was agreed between the commission company and 
Farabee that the latter should become the purchaser of the 
heifers, and should have permission to sell a part of the 
mortgaged cattle as a means of raising money to pay for 
them. Pursuant to this agreement, as is alleged, Farabee 
did sell 155 of the animals in the open market at South 
Omaha to the defendants Clay, Robinson & Co. and ab- 
sconded with the proceeds of the sale. Clay, Robinson & . 
Co., who were also live stock commission dealers, imme- 
diately sold the cattle to their customers. Of all these 
facts, until after they had occurred, the bank remained in 
ignorance, unless it had constructive notice of them by 
reason of the circumstances below stated. Shortly after- 
ward the plaintiff Standley, who is a director in the bank, 
purchased the rights of action of that institution arising 
out of the transaction, and begun this action to recover 
the value of the cattle so sold. Itis not contended that the 
rights of the plaintiff as a litigant are superior to what 
would have been those of the bank. 

It is pleaded as a defense that whatever title or interest 
the bank acquired in the note and mortgage, it obtained 
by discounting them from the commission company, and 
that as a part of said transaction the latter was, by an 
expressed or implied agreement with the bank, “author- 
ized and empowered to look after the mortgage security 
and to make all arrangements with the said. Farabee re- 
garding the disposition and sale of said mortgaged cat- 
tle.” It was further alleged that this agreement and 
authorization were evidenced by the fact that it was and 
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had been customary with this bank, and with other banks - 
in the city of Denver, to entrust such powers to the com- 
mission company and to other persons engaged in ‘like 
business in all cases of the discounting of securities of 
like character. Some objection is made in the plaintiff’s 
brief to the technical sufficiency with which this defense 
is pleaded, but the answer was not attacked in this re- 
spect in the court below, either by motion or demurrer, 
and the record shows conclusively that it was treated 
upon the trial, both by counsel and by the court, as tender- 
ing the principal issue in the case. The rule is well settled 
in this court that under such circumstances the pleading 
will be upheld if by a liberal construction it can be said 
to present a cause of action or defense. Fire Ass’n of 
Philadelphia v. Ruby, 60 Neb. 216; First Nat. Bank of 
Cobleskill v. Pennington, 57 Neb. 404. 

A sufficient amount of evidence to establish the exist- 
ence of the course of dealing outlined in the answer, both 
by the Denver National Bank and by other institutions 
of like character, was offered and received on the trial. 
Part of this evidence was received without objection, and 
part of it over an objection for incompetency, but none 
of it was incompetent if the matter pleaded constituted a 
valid defense. Or, to be more accurate, there can be no 
doubt that it was competent for the bank to appoint the 
comniission company as its agent for the purposes and 
with the powers alleged in the answer, and the real ques- 
tion is whether such appointment is sufficiently proved, 
in the absence of other evidence, by the course of dealing 
outlined in the pleading and established by the testimony. 
The question was submitted to the jury by the following 
instructions, which were excepted to: 

“13. You are instructed that the defendant claims that 
there was and is a custom or usage existing among live- 
- stock commission men and banks, which deal in cattle 
paper, by which when cattle paper secured by mortgages 
upon cattle, is discounted or sold to banks, that it becomes 
the duty of the commission man to look after the chattel 
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security and see to and look after the sale and disposition 
of the same, directing the manner and place of sale, etc., 
and to see that the proceeds arising from the sale of the 
cattle so mortgaged are applied to the satisfaction of the 
mortgage debt, which custom defendant claims existed 
between the Denver National Bank and the Sigel-Cam- 
pion Live Sto¢ék Commission Company, and that such 
general custom was well known to the said bank and to 
the said live-stock commission company; that by reason 
of such custom the said live-stock commission company 
had the authority and the right to consent that Farabee, 
the mortgagor of the cattle in question, might sell and 
dispose of the cattle described in said mortgage, and that 
the said commission company did in fact so consent that 
the said Farabee might sell and dispose of the mortgaged 
cattle, collect the proceeds, and account for the same to 
the said commission company, and have the proceeds 
applied to the satisfaction of the mortgage debt. I in- 
struct you, therefore, that the burden of proof rests upon 
the defendant to prove the existence of the general cus- 
tom above referred to, and that such custom or usage was 
well known and understood by both the Denver National 
Bank and by the said Sigel-Campion Company, and that 
when said commission company sold and transferred the 
note and mortgage in question to the said Denver National 
Bank, that it was presumed.to have contracted with refer- 
ence to such custom or usage; that the burden is also upon 
the defendant to prove that the said commission company 
under and by reason of such authority, did consent in 
writing, that the mortgagor of the cattle in question, H. H. 
Farabee, might sell and dispose of the cattle mentioned 
and described in the said chattel mortgage, including the 
cattle in controversy, and collect and account to the said 
commission company for the proceeds thereof, And I in- 
struct you further that if you find from the evidence, such 
usage and custom did exist, and that the said bank and 
live-stock commission company had knowledge of same, 
and contracted and dealt with each other with reference 


336 NEBRASKA REPORTS. [ VOL. 68 


Standley vy. Clay, Robinson & Co. 


thereto, and that in pursuance thereof the said live-stock 
conunission company did consent to and authorize, in writ- 
ing, a sale of the said cattle to the said Farabee, and that 
Farabee sold same pursuant to such consent, all as alleged 
and claimed by the defendant, all of which are questions 
of fact for you to determine from all the evidence in the 
case, then, if you so find, your verdict should be for the 
defendant. 

- “44, The court instructs you that a usage and custom 
of trade or business, in order to be binding upon the par- 
ties, must be generally known and established among those 
who are engaged in the business where the usage and 
custom are claimed to exist, and so well settled and so 
uniformily acted upon as to raise a fair presumption that 
it was known to both the contracting parties, and that 
they contracted in reference to it, and in conformity to it. 
While a usage or custom of trade and business can not 
be set up to contravene an established rule of law, or to 
vary the terms of an express contract, yet all contracts 
made in the ordinary course of business, without par- 
ticular stipulation to the contrary, are presumed to be 
made in reference to the usages and customs of such busi- 
ness, if any such exists.” 

- Concerning these instructions, counsel for plaintiff say 
in their brief: “We have no fault to find with the proposi- 
tion of law involved in these instructions; they state the 
law in the abstract, but were not applicable to the facts 
in this case; the only usage and custom alleged in the 
answer of the defendant in error (see paragraph 6 of 
answer, page 24 of record) was a local usage and custom, 
alleged to exist in the city of Denver, and all the proof 
offered was confined to banks and live-stock companies 
at the city of Denver. No general custom was alleged 
or proved; that is, no such general custom and usage as 
would justify the court in submitting this instruction to 
the jury.’ We think that this criticism is unsound. It 
puts too much stress upon the words “usage and custom” 
or, rather, it makes an inapplicable use of those terms. 
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That which was proposed by the answer, and which the 
evidence tended to prove, and to which the instruction 
called attention, was not a usage or custom changing or 
modifying the general rules of law, or controlling the in- 
terpretation of a contract, but a course of business tending 
to establish a fact, namely, the creation and scope of an 
agency. This is an every-day matter. It more often than 
otherwise happens that an agent has no specific appoint- 
ment as such, and that where he has one his duties and 
powers are not particularly specified. When the questions 
arise the court inquires, what were his relations to his 
alleged principal and to the business and affairs of the 
latter? What transactions was he accustomed to conduct 
for his supposed employer, and what powers and authori- 
ties, with the knowledge and consent of the latter, was he 
in the habit of exercising concerning them? 

If a bank has a teller or a corporation has a secretary, 
we do not necessarily inquire what functions are pre- 
scribed for him by the corporate records dnd by-laws, but 
what duties and services he is in the habit of performing, 
with the knowledge and approval and to the profit of his 
principal. If they are such as such officers in similar in- 
stitutions are usually charged with, there is a presump- 
tion, often, but not always, conclusive, that he is charged 
“with them also, but it may happen that with the knowledge 
and consent of his employer his activities may extend be- 
yond the customary sphere. From a survey of all the cir- 
cumstances we determine whether he is an agent at all, 
and, if so, what is the scope of his agency and powers. 
This is not at all a question of ostensible agency, in which 
case one may be bound by the conduct of another whom he 
has permitted to falsely represent himself as an agent, 
but it is one of actual agency, in which case the principal 
is bound, if the agent acts within his powers, whether the 
person dealing with the latter knew him, at the time, to 
be an agent or not. For this purpose it is not requisite 
to prove any custom at all, general or special, but merely 


the course of dealing between the supposed principal and 
26 
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the alleged agent, and between the latter, with the consent 
of the former, and third persons. 

Applying these principles to the case at bar, if, by the 
usual course of dealing between the Denver National Bank 
and the commission company, the latter were entrusted by 
the former with the management, control and disposition 
of mortgaged property in behalf of the former, and the dis- 
position of the cattle which was made in this case was 
such as, in consonance with such habit of dealing, they 
had a right to make, and if in this particular instance 
there was no restriction upon such authority, of which 
there is no proof, then the act of the commission company 
in directing Farabee to make sale of the cattle was the 
act of the bank, and the institution is as much bound by 
it as though the direction had been given by its own presi- 
dent or cashier or board of directors. All these matters 
are questions of fact which were relevant to the issues, and 
fairly submitted by the court to the jury, and the verdict 
thereon is conclusive upon the parties. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


Durriz and ALBER®, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


DANIEL PORTER Y. NE-DA-WI PARKER. 
Fitep Marcy 18, 1903. No. 13,021. 


Public Land: ALLOTMENT Unper Act’or Concress: EQuitaBLe ESTATE 
in Fee: Descent. An allottee and patentee of lands in severalty 
pursuant to an act of congress entitled “An act to provide for the 
sale of a part of the reservation of the Omaha tribe of Indians 
in the state of Nebraska, and for other purposes,” approved Au- 
gust 7, 1882, is seized of an equitable estate in fee, which, upon 
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his death before the issuance of a final patent therefor by the 
United States, descends to his heir or heirs at law according to 
the laws of inheritance of this state. 


Ereor to the district court for Thurston county: Guy 
T. Graves, Disrricr Jupen. Affirmed. 


Hiram Chase, for plaintiff in error. 
Thomas L. Sloan, contra. 


AMES, CO. 


The sixth section of an act of congress of August 7, 
1882, providing for the allotment of certain lands in this 
state reserved for the Omaha tribe of Indians to the mem- 
bers of that tribe severally, enacts as follows: “That upon 
the:approval of the allotments provided for in the pre- 
ceding section by the secretary of the interior, he shall 
cause patents to issue therefor in the name of the allottees, 
which patents shall be of the legal effect and declare that 
. the United States does and will liold the Jand thus allotted . 

for the period of twenty-five years in trust for the sole 
use and benefit of the Indians to whom such allotitients 
shall have been made, or in case of his decease, of his heirs 
according to the laws of the state of Nebraska, and at the 
expiration of said period the United States will convey 
the same by patent to said Indian or his heirs as aforesaid, 
in fee discharged of said trust and free of all charge or ~ 
incumbrance whatsoever. And if any conveyance shall 
be. made of the land set apart and allotted as herein pro- 
vided, or any contract made touching the same before the 
_ expiration of the time above mentioned, such conveyance 
or contract shall be absolutely null and void: Provided, 
That, the law of descent and partition in force in the said 
state shall apply thereto after patents therefor have been 
executed and delivered.” On the 29th day of December, 
1884, a patent for 160 acres, or a quarter section, of such 
lands, reciting, in substance, the terms of the foregoing 
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Section of the statute, was issued to one Philip Porter, a 
member of the tribe, in satisfaction of his right to par- 
ticipate in such allotment. At that time Porter was the 
head of a family consisting, besides himself, of his wife, the 
defendant, Ne-da-wi Parker, and of a daughter. After 
the delivery of the patent, Porter died intestate, leaving 
his wife and daughter surviving. Some time afterward 
the daughter died, also intestate and without issue. The 
allottee was the son of Daniel Porter, the plaintiff in this 
action. Since the death of her husband and daughter, the 
defendant has remained in the exclusive possession of the 
land, claiming to be lawfully entitled thereto. The fore- 
going matters were submitted to the district court for 
Thurston county upon an agreed statement of facts pray- 
ing the judgment of the court whether the plaintiff or the 
defendant has a better right in the premises. To review a 
judgment in favor of the defendant, the plaintiff prose- 
cutes a petition in error in this court. 
The statute of descents and distributions of this state, 
so far as it affects the present inquiry, is as follows: 
-“When any person shall die seized of any lands, tene- 
ments, or hereditaments or of any right thereto or entitled 
to any interest therein in fee simple or for the life of an- 
other, not having lawfully devised the same, they shall 
descend, subject to his debts, in the manner following: 
First, in equal shares to his children, and to the lawful 
issue of any deceased child by right of representation. * * * 
Fourth, if the intestate shall leave no issue, nor widow, nor 
father, and no brother nor sister living at his death, his 
estate shall descend to his mother, to the exclusion of the 
issue, if any, of the deceased brother or sister.”” Compiled 
Statutes, 1901, ch. 23, sec. 30 (Annotated Statutes, 4930). 
When Philip Porter died intestate all his heritable es- 
tate in lands descended to his daughter as his sole heir at 
law, and when she died intestate and without issue all her 
estates of like character vested in her mother as her sole 
heir at law. 
The first question presented, therefore, is whether by 
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the above quoted act of congress and the patent the al- 
lottee acquired a “right or interest” in the land in fee. We 
think the answer should be in the affirmative. The lan- 
guage of the act appears to us to have been aptly chosen 
for the purpose of conveying the whole beneficial interest 
in the lands to the allottee and his heirs at law according 
to the Nebraska statute of descents, the retention of the 
legal title in trust in the United States evidently being in- 
tended mainly, if not solely, as a restraint upon the power 
of alienation during the period limited. The act expressly 
contemplates that the lands shall be descendible to the 
heirs at law of the allottee, and makes provision for the 
conveyance of the legal title to such heirs in cases in 
which the allottee shall die before the expiration of the 
trust. This intent is in consonance with the general prin- 
ciple that equitable estates are conformed, as nearly as 
may be, to the general rules of law governing legal estates, 
and follow the rules respecting the latter as to their de- 
scent. 2 Washburn, Real Property (6th ed.), pars. 1441, 
1444, 14583 Perry, Trusts, par. 357 et seg. If there was 
nothing more to be said, it would seem evident that the 
sole beneficial interest and right of possession of the lands 
in question, and the right to the legal title to them upon 
the expiration of the trust-period, have descended, under 
the Nebraska statute, from the allottee, through his daugh- 
ter, to the defendant. But counsel for the plaintiff sug- 
gests another inquiry to the following effect: He con- 
tends, in substance, that the inheritable character of the 
estate in the lands is limited and qualified, or, perhaps, 
more correctly speaking, suspended, by the circumstances 
that the fee title is not to be conveyed from the United 
States until the expiration of the term of the trust, and 
is then to be granted to the allottee, or to such person or 
persons as shall at that time be his heir or heirs at law. 
According to this view, if on the expiration of the twenty- 
five year period a final patent should be issued to the heir 
or heirs of Philip Porter, deceased, and the plaintiff should 
be then living, the estate would vest in him as the only 
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person answering the description in the grant. The argu- 
ment is ingenious, but, in our opinion, is unsound, for the 
reasons already stated and because the principal purposes 
sought to be accomplished by the act in question would 
be embarrassed and postponed and in a great measure 
defeated by such construction. If the daughter did not 
inherit the premises upon the death of Philip, neither did 
the plaintiff inherit upon her death or upon that of his 
son, and the equitable title and right of possession are and 
will remain in abeyance until it can be ascertained who 
will be entitled to succeed at the date of the issuance of 
the final patent. In case of the previous death of the 
father, the estate would go to the collateral heirs of the 
allottee or, perhaps, escheat. Thus the evident object of 
the act, to induce the Indians to occupy the allotted lands 
in severalty, and to encourage habits of domesticity and 
thrift, and to promote a sense of individual proprietary 
right during the existence of the trust, would in this and 
_ like instances be defeated. It was, we think, for the pur- 
pose of guarding against such a contingency that the pro- 
viso enacts “that the law of descent and partition in force 
in the said state shall apply thereto after patents therefor 
have been executed and delivered.” To suppose, with the 
plaintiff, that this proviso has reference only to the final 
patents issued at the termination of the trusteeship of 
the United States, would be to treat it as mere surplusage, 
because upon the issuance of such patents the entire title 
to the lands, legal and equitable, will be acquired in in- 
dividual ownership and the laws of the state respecting 
descents and partition will apply to such lands as a mat- 
ter of course, and independently of congressional legisla- 
tion. It may be added that if the contention of the plain- 
tiff can be upheld, he has no present interest or right of 
possession in the lands entitling him to maintain this ac- 
tion, because, according to his view, the person or persons 
entitled to succeed to the deceased allottee can ‘not now 
be identified, and if the state statute did-not operate to 
confer them upon the daughter and heir at law of the 
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latter, it is ineffectual to bestow them upon himself as 
present heir presumptive. 

The conclusion thus arrived at renders unnecessary 2 
discussion of the subject of dower. If the defendant ac- 
quired an estate in dower upon the death of her husband it 
merged in the equitable fee which she inherited upon the 
death of her daughter. 

In our opinion, an allottee and patentee of lands in 
severalty, pursuant to the above mentioned act of congress, 
is seized of an equitable interest and estate in fee, which, 
upon his death before the issuance of a final patent there- 
for by the United States, descends to his heir or heirs at 
law according to the laws of inheritance of this state. Non- _ 
she-po v. Wa-win-ta, 37 Ore. 213, 62 Pac. 15, 82 Am. St. 
Rep. 749. 

It is recommended that the judgment of the: district 
court be affirmed. 


DvuFFI5 and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 


\FFIRMED. 


ERNEST PEYCKE ET AL. Vv. EpGar SHINN, ADMINISTRATOR 
OF THE Estate or J. L. SHINN, DECEASED. 


Frep Marcu 18, 1903. No. 12,075. 


1, Contract: Proor or: Lerrers. Where it is sought to establish a 
contract by letters, there must be evidence tending to prove that 
they are in the handwriting of the defendant, or that they came 
from him or his authorized agent, or were received in due course 
of mail, in answer to letters duly mailed to the address of the 
party sought to be bound. 


2. Evidence: Copy or Writinc. Ordinarily, to justify the reception of 
a copy of a private writing in evidence, it must appear that it isa 
true copy of some writing, admissible in evidence, which has been 
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lost or destroyed, or which is in the possession of the adverse 
party, who refuses to produce it on due notice. 


3. Telegram: Agent: Esropret, If a message to be sent by telegraph 
is not reduced to writing by the sender, he makes the company 
his agent for that purpose, but he is not thereby estopped to deny 
that a paper offered in evidence was in fact reduced to writing 
by the telegraph company, or delivered as his message. 


4. Depositions: Rermine. Where depositions are withdrawn from a 
case, to entitle them to be read on the trial they must be refiled 
in accordance with the provisions-of section 387, Code of Civil 
Procedure. 


: Starute. In this state the taking of depositions igs regu- 
lated by statute, and there is no provision which requires leave of 
court to entitle a party to take a second deposition of the same 
witness for use in the same case. 


Error to the district court for Douglas county : WILLARD 
W. SuLaBauGH, Disrrict Jupce. Reversed. 


Charles 8. Elgutter and Alvin F. Johnson, for plaintiff 
in error. 


Alea A. Altschuler, contra. 


ALBERT, C. 


This action was brought in the county court of Douglas 
county, by J. L. Shinn against Ernest Peycke and Julius 
Peycke, partners doing business under the name of Peycke 
Bros., to recover the value of certain potatoes, alleged to 
have been sold and delivered by the plaintiff to the de- 
fendants. The case was carried on appeal to the district 
court. Subsequently the action was revived in the name 
of Edgar Shinn, administrator of the estate of the original 
plaintiff. The sale was made to one Oberste, who, it is 
claimed, was at the time the agent of the defendants, act- 
ing for them in the premises. The principal question, 
coming to the merits of the case, appears to be whether 
the alleged agent was in fact the agent of the defendants. 
The defendants offered no evidence touching the issues in 
the case. The court directed a verdict for the plaintiff. 
The defendants bring the case here on error. 


Vou. 68] JANUARY TERM, 1903. 345 


Peycke v. Shinn. 


The evidence by which it is sought to establish the 
agency of Oberste consists of certain letters and _ tele- 
grams alleged to have been received by him from defend- 
ants. The defendants insist that these letters and tele- 
erams were erroneously admitted in evidence, because 
they were not sufficiently identified. Before the introduc- 
tion of any of the letters, the alleged agent testified, in 
effect, that his contract of agency was made entirely by 
correspondence, and that he was not personally acquainted 
with the defendants. It was not shown that he was 
acquainted with their signatures, or that the letters were 
received in answer to any letters addressed by him to them 
at their address. There is nothing to identify them, save 
the conclusion of the witness that he received them from 
the defendants. It seems to us that the objections should 
have been sustained. It is well settled that where a con- 
tract is sought to be proved by letters, there must be testi- 
mony tending to prove the handwriting, or that they came 
from the defendant or his authorized agent, or were re- 
ceived in due course of mail in answer to letters mailed 
to the address of the alleged writer. The letters should 
have been excluded. Gartrell v. Stafford, 12 Neb. 545, 41 
Am. Rep. 767. 

The plaintiff contends that the errors complained of in 
the admission of the letters. are grouped in one assign- 
ment in the petition in error, and that unless all were 
erroneously admitted, the assignment should be disre- 
garded. Without going into the merits of that contention, 
it will suffice to say that the plaintiff has pointed out no 
letter admitted in evidence to which the objections here- 
inbefore considered do not apply, nor has our examination 
disclosed any; consequently, even under the strict rule 
invoked, the assignment is sufficient. 

As regards the telegrams, the local manager of the 
Western Union Telegraph Company at Omaha, the point 
from which the telegrams are claimed to have been sent, 
was Sworn as a witness to-lay the foundation for the in- 
troduction of copies of the telegrams instead of the orig- 


346 NEBRASKA REPORTS. [Vor. 68 


Peycke v. Shinn. 


inals. He testified that at the time the messages purport 
to have been sent the defendants had a private operator 
at their place of business, who transmitted their messages 
by wire to the local office of the company, where they were 
reduced to writing and then transmitted to their destina- 
tion; that, according to the rules of the company, the 
messages thus received and written out at the local office 
were there retained for six months, and then destroyed, 
and no record kept of them. He was then shown the copies 
sought to be introduced in evidence, and asked whether 
_ the originals had been destroyed. His answer was, in 
effect, that, if received at the local office, they were cer- 
tainly destroyed, as more than two years had elapsed since 
their date. He was unable to say whether the copies 
offered.were of messages sent over the line of his company 
or not. The foregoing is the substance of the foundation 
laid for the introduction of the copies in evidence. The 
defendants objected to their introduction in evidence on 
the ground that a sufficient foundation had not been laid. 
It is clear that the objection should have been sustained. 
It is elementary that to warrant the reception of an alleged 
copy of a private writing in evidence, it must first be shown 
that it is a true copy of some writing admissible in evi- 
dence, which has been lost or destroyed, or which is in 
the hands of the adverse party, who refuses to produce it 
on due notice. No such foundation was laid in this in- 
stance. The defendants having neglected to put their 
messages in writing, may be considered to have made the 
telegraph company their agent for that purpose, but the 
papers offered in evidence were not shown to have been 
written by the company and delivered to plaintiff as the 
messages of the defendants. 

Certain depositions were used by the plaintiff on the 
trial of the cause in the county court. After the trial 
there, he withdrew them on leave of court, and they passed 
into the custody of his attorney. They were offered in 
evidence in the district court. The defendants objected 
to their reception on the ground that the record showed 
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they had been withdrawn. The objection was overruled, 
and parts of them were read in evidence. There is con- 
siderable parol evidence tending to show the purpose for 
which they were withdrawn, but we do not regard that as 
material, the fact that they were withdrawn conclusively 
appearing of record. We are unable to find that they 
were ever refiled before they were offered in evidence. 

It is true that section 383 of the Code of Civil Procedure 
provides that when a deposition has once been taken, it 
may be read in any stage of the same action or procecd- 
ing. But the same section makes it subject to all such 
exceptions as may be taken under the provisions of the 
code relative thereto. One of such provisions (section 
387) is that every deposition intended to be read in evi- 
dence must be filed at least one day before the day of trial. 
When the depositions in question were withdrawn, it 
seems to us they were no longer on file, and that refiling 
was necessary before they could be properly received in 
evidence. We think the depositions should have been ex- 
cluded. 

On the question whether these depositions had been 
withdrawn, the defendants offered a transcript of the 
record of the county court in evidence. The court refused 
to receive it. The transcript was a part of the record of 
the case in the district court. The question under investi- 
gation was exclusively for the court, and it was required 
to take judicial notice of the record. The offer of the 
transcript in evidence was unnecessary, and it was not 
error to reject it. 

Another deposition was assailed by the defendants by 
motion to suppress, on the ground that a former deposition 
of the same witness had been taken in the case, and no 
leave of court had been granted for the taking of the 
second deposition. The taking of depositions is wholly 
regulated by statute. We find nothing there to prevent the 
taking of a second deposition of a witness in the same 
case, nor that leave of court is necessary to that end. We 
think the motion was properly overruled. 
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With the evidence erroneously admitted eliminated from 
the record, the remainder is wholly insufficient to sustain 
the verdict. 

We therefore recommend that the judgment of the dis- 
trict court be reversed, and the cause remanded for further 
proceedings according to law. 


DUFFIE and Ames, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law. 


REVERSED AND REMANDED. 


WILLIAM REISCHICK, EXECUTOR OF THE LAst WILL AND 
TESTAMENT OF CHRISTIAN YOESEL, DECEASED, BT AL, 
v. DANIEL RIEGER, ADMINISTRATOR OF THE ESTATR OF 
CHRISTINA RIEGER, DECEASED, ET AL, 


Frep Marca 18, 1903. No. 12,455. 


1, County Court: Jurispicrion. The county court has exclusive orig- 
inal jurisdiction of all probate matters, and where the relief 
sought by an action is such as the county court, in the exercise 
of its probate jurisdiction, might grant, the district court has no 
original jurisdiction. 


2. District Court: Wit: Construction: Jusgispiction. On the facts 
stated, held, that the district court was without jurisdiction to 
construe a will and order distribution. 


Error to the district court for Richardson county: JoHN 
S. Sruty, Disteicr Juper. Reversed. 


Francis Martin, Arthur J. Weaver and Edwin Falloon, 
for plaintiff in error. 


Isham Reavis and Frank Reavis, contra. 
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ALBERT, C. 


This action was commented in the district court. The 
facts sufficiently appear in the petition, upon which the 
case was tried below, which is as follows: 

“Comes now the plaintiff and represents unto the court 
that he is the administrator of the estate of Christina 
Rieger, deceased, duly appointed by the county court of 
Richardson county and qualified according to law. 

“2. The plaintiff complains of the defendant for that 
Christian Yoesel, on the 15th day of February, 1895, died 
seized of a personal estate of the value of $1,183 and the 
following described real estate situate in Richardson 
county, Nebraska, to wit: S. 4 of the N.-W. 4 and the 
S. 2 of the S. W. 4 of the N. E. 4 and the N. W. 4 of the 
S. E. 4 of section 33, township 2, range 17, in Richardson 
county, all of the value of $6,800. 

“3. Plaintiff further complaining alleges that the said 
Christian Yoesel, deceased, left a duly executed and at- 
tested will which was admitted to probate in the county 
court of Richardson county, Nebraska, on the 9th day of 
March, 1895, and was duly recorded as required by law. 
The following is a copy of said will: 

* * * * * * * * 

“Ttem 2. It is my will and desire that my son John 
have the use of my home farm of 150 acres in section 33, 
town 2 north, range 17 east, 6th P. M., in Richardson 
county, Nebraska, for the term of seven years, or until . 
March 1, 1902, and to pay my administrator for said rent 
the sum of four hundred and fifty dollars ($450) each 
year, to be paid as may be agreed upon between John and 
my administrator. 

“Ttem 3. Itis my will and desire that when my young- 
est child, viz.: David, becomes of age, which will be in 
said year, 1902, then my said farm of 150 acres is to be the 
property’ of all my then living children, share and share 
alike, to be disposed of by them as in their judgment may 
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seem best for all of them and should any of my now living 
children die before the division above mentioned then said 
child’s share shall go to my remaining children, share and © 
share alike, provided however, that should such deceased 
child leave any children, then his or her share shall go 
to his or her said children; which said division or bequest 
in this item shall also include the three children of my 
deceased daughter Mrs. Catherine Rieger, who shall be 
entitled ‘to an equal share in my estate as though their 
mother was living, and said estate or any moneys derived 
from said estate shall not be paid to said three children 
or any of them until they or each of them become of legal 
age. Also the $450 received annually as rent shall be 
divided equally among all my heirs and those that are not 
of lawful age’shall be paid their portion by their respect- 
ive guardians when they become of age. 

““Ttem 4. I give and bequeath to my oldest daughter 
Caroline after my decease one hundred and fifty dollars 
in cash in addition to my above bequests to be paid to her 
by my administrator, and also I make the same bequest as 
to my daughter Christina, who shall receive one hundred 
dollars in cash. Also my daughter Lydia shall be paid 
- fifty dollars in cash. I also direct that the bequest of three 
hundred dollars herein be paid out of my life insurance 
policy of $2,000 and that my debts in item 1st also be - 
paid out of said $2,000 and the remainder of said $2,000 
after said amounts are paid as herein enumerated shall 
be equally divided among my living heirs share and share 
_ alike.’ 

* oa & z & & * * 

“Plaintiff further represents unto the court that the 
said defendant is the sole executor named in said will, 
and has been duly qualified and is now the sole executor 
and trustee, thereunder. 

“Plaintiff alleges that said Christian Yoesel, deceased, 
left surviving him the following named children, John E. 
Yoesel, Caroline Yoesel, Christina Yoesel, Lydia Yoesel, 
Louisa Denkinger, Elizabeth Rieger, Gustave Yoesel, 
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David Yoesel and Walter Rieger, Otto Rieger and Sophia. 
Rieger, grandchildren of Christian Yoesel and children of 
Catherine Rieger, deceased, a daughter of said testator. 

“Plaintiff further represents that Elizabeth Rieger, one 
of the daughters of said testator, has died intestate and 
without issue since said testator’s death. 

“That since the death of said testator, Christina Yoesel 
intermarried with one Daniel Rieger and on the ——- 
day of March, 1899, said Christina died intestate, leaving 
surviving her a daughter Christina and her said husband; 
the said daughter, Christina Rieger, died subsequent to the 
death of her said mother, to wit: on the day of June, 
1899, intestate and without issue, leaving surviving her, 
her said father as next of kin. 

“Plaintiff further alleges that said Christina Rieger, 
granddaughter of Christian Yoesel, deceased, and the is- 
sue of the deceased child of said Christian Yoesel, took and 
inherited under and by the terms of said will of Christian 
Yoesel a vested estate in the lands so owned by said Chris- 
tian Yoesel and conveyed by said will, to share equally 
with the other legatees thereunder, to wit: One-eighth of 
the whole; and by the terms of said will she, or her legal 
representative, is entitled to one-eighth of the reuts and 
profits of said land. 

“Plaintiff further complains of the defendant for that 
he, as executor and trustee of said estate, has in his pos- 
session the sum of $450 the property of said legatees, now 
due and payable to them, said sum being the annual rental 
for the year last past of said land, and to one-eighth of 
which, under said will the legal representatives of Chris- 
tina Rieger, deceased, ‘is entitled, but which one-eighth 
part, said defendant has refused to pay over to plaintiff 
' though demand bas been made therefor. 

“Wherefore plaintiff prays that on a final hearing of 
this said cause the court may construe said will, and enter 
a decree setting forth the rights of this plaintiff in and 
to thé one-eighth part of said $450 as the legal representa- 
tive of one of the legatees under said will, and that the 
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court may order said defendant to pay over to this plain- 
tiff as administrator of the estate of said Christina Rieger 
the said one-eighth part of the said sum of $450, and for 
such other and further relief as equity may require.” 

The issues were made up and a trial had, whereupon the 
court found for the plaintiff, and entered the following 
decree: : 

“Wherefore, the court being fully advised in the prem- 
ises, it is by the court hereby considered, decreed and ad- 
judged that said Christina Rieger deceased took by the 
terms of the will of her said grandfather, Christian Yoesel, 
as the daughter and sole issue of Christina Rieger, nee 
Chris:ina Yoesel, deceased, a vested estate in and to an 
undivided one-eighth part of the lands devised in said will, 
to wit: The south half (8. 4) of the northwest quarter (N. 
W. 4) and the south three quarters (8. 4) of the south- 
west quarter (S. W. +) of the northeast quarter (N. E. 4) 
and the northwest quarter (N. W. 4) of the southeast 
quarter (S. E. 4) of section thirty-three (33), township 
two (2), range seventeen (17), in Richardson county, Ne- 
braska, and that said vested interest so taken was capable 
of transmission to her legal representatives upon the de- 
cease of said Christina Rieger and that plaintiff, as ad- 
mninistrator of the estate of Christina Iieger, deceased, 
have and recover of said defendant Williain Reischick the 
said one-eighth part of said sum of $450, to wit: $56.25 
and his costs herein expended taxed at $——.” 

The defendants bring the case here on error. 

_ The defendants contend that the subject matter is with- 
in the exclusive original jurisdiction of the county court, 
_ and that the district court was without jurisdiction in the 
premises. The decree consists of two parts: (1) A con- 
struction of the will; (2) a judgment against the executor 
of said will in favor of the administrator of one found to 
be a legatee thereunder, for her distributive share, accord- 
ing to the terms of the will, as construed by the decree, of 
certain funds in the hands of the executor. 

In other words, the decree is a construction of the will, 
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and an order for distribution of a part of the estate of the 
testator. The assignment of the estate of a decedent is 
peculiarly a probate matter, and section 289, chapter 23, 
Compiled Statutes (Annotated Statutes, 5154), expressly 
provides for a decree therefor by the county court. 
That the construction of a will is also a probate matter is 
equally clear, because a construction of the will, when 
there is one, is necessarily involved in such decree. - That 
being true, the question arises whether the original juris- 
diction of the county court in such matters is exelusive. ~ 
Article 6, section 16, of the constitution gives the county 
court original jurisdiction in all probate matters. Such 
jurisdiction is exclusive. Section 3, chapter 20, Compiled 
Statutes (Annotated Statutes, 4787). In such matters 
it is a court of general jurisdiction. Lydick v. Chaney, 
64 Neb. 288. Within its exclusive jurisdiction, its chan- 
cery powers are plenary. Williams v. Miles, 63 Neb. 859. 

It seems to us, from the constitutional and statutory pro- ~ 
visions quoted, taken in connection with the cases cited, 
the conclusion is irresistible that, on the case stated, the 
district court was without original jurisdiction. It is true, 
as has been urged by counsel, that it has been the practice 
in this state to invoke the original jurisdiction of the dis- 
trict court for the construction of wills, and the practice 
appears to have been recognized by this court. But we 
are aware of no case in which this court has held that the 
district court has original jurisdiction in such actions, 
nor in which the question was squarely raised. We do not 
wish to be understood, however, as holding that the dis- 
trict court has no jurisdiction, under any circumstances, 
to construe a will. On the contrary, we can readily con- 
ceive of actions of which the district court has original 
jurisdiction, wherein the construction of a will would be 
necessarily involved. But in an action involving only 
matters of which the county court, as a court of probate, 
has jurisdiction, such jurisdiction is exclusive, and the’ 
district court can acquire jurisdiction only by appeal. In 
this case the probate proceedings in both estates are still 

27 ; 
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pending in the county court. So far as appears from the 
record in this case, no question was adjudicated by the dis- 
trict court that the county court, in the exercise of its 
constitutional and statutory jurisdiction, might not have 
adjudicated. No excuse is shown for an invasion of its 
province by the district court. It follows, we think, that 
the decree of the district court was without jurisdiction. 

Jt is recommended that the decree of the district court 
be reversed, and the cause remanded for further proceed- 
ings according to law. 


DUFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed, and 
the cause remanded for further proceedings according to 
law. 


REVERSED AND REMANDED. 


AMANDA M. WILLIAMS ET AL. V. Ep F'ULLER.* 
Finep Marcw 18, 1908. No, 12,642. 


1. Libel: Pusiication Ligetous Per Se. Any false and malicious writ- 
ing published of another is libelous per se, when its tendency is 
to render him contemptible or ridiculous in public estimation, or 
expose him to public hatred or contempt, or deprive him of the 
companionship of respectable people. 


Civin LIABILITY. The proprietor of a newspaper is civilly 
liable for a libelous article published therein, although such ar- 
ticle be published without his knowledge. 


3. Pleading: INNuENDO. The office of an innuendo in pleading is to 
point out the meaning of words which are vague or indefinite in 
meaning or application; but where the words have definite and 
certain meaning and application, and thus taken are libelous, ex- 
planatory words or phrases, or innuendoes are not required. 


4. Damages: EvmeENCcE IN Miriaation. In an action for libel in this 
state, the recovery is limited to compensatory damages, and the 


* Rehearing allowed. Judgment below affirmed, See opinion, p. 362, 
post, 
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defendant is not permitted to show, in mitigation thereof, that the 
publication was without his knowledge. 


EvIDENCE OF. Where the publication is libelous per se, the 
plaintiff is not required to introduce evidence of actual damage to 
entitle him to substantial damages. 


6. Tender of Proof. No formal offer to prove is required, to obtain a 
review of a ruling of the trial court excluding the answer of a 
witness to a question, where the question itself clearly indicates 
what the party expected to prove by the witness. 


Exror to the district court for Franklin county: Ep L. 
AvAMS, District Juper. Reversed. 


A. H. Byrum and Andrew G. Wolfenbarger, for plain- 
tiffs in error. 


G. M. Caster, contra. 


ALBERT, C. 


This is an action for libel. There was a verdict for the 
plaintiff, and judgment accordingly. The defendants bring 
error. ' , 

“The plaintiff complains of the defendant and for his 
cause of action, says: 

“First. That he is and was on the 19th day of July, 1901, 
the duly appointed and acting village marshal of the vil- 
lage of Riverton, in Franklin county, Nebraska. 

“Second. That the defendants are the owners and pub- 
lishers of a newspaper known as the Riverton Review, 
which said newspaper is printed atid published weekly in 
the said village of Riverton in said Franklin county, Ne- 
braska. ; 

“Third. That the defendant Amanda M. Williams is and 
was the publisher of the said Riverton Review on the 19th 
day of July, 1901; that the defendant Paris A. Williams 
is the editor of the said Riverton Review, being a weekly 
newspaper printed and published as aforesaid in the vil- 
lage of Riverton, Nebraska; and the said Gold Williams 
is a compositor in the office of said newspaper and is in 
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the employ of the said Amanda M. Williams and Paris A. 
Williams, publisher and editor respectively of the said 
newspaper, the said Riverton Review. 

“Fourth. That the said Riverton Review is a newspaper 
published in Riverton, Nebraska, and is in general] circula- * 
tion in the village of Riverton, Nebraska, and in Franklin 
county, Nebraska. 

“Pifth. That on or about the 19th day of July, 1901, 
the said defendants Amanda M. Williams, Paris A. Will- 
iams and Gold Williams, being respectively publisher, 
editor, and compositor of the said newspaper, the Riverton 
Review, wickedly intending to injure the plaintiff, did 
maliciously publish of and concerning this plaintiff a cer- 
tain false, scandalous and defamatory libel in their said — 
newspaper, the said Riverton Review, being a weekly news- 
paper printed and published by the defendants in the vil- 
lage of Riverton, Franklin county, Nebraska, which said 
false, scandalous and defamatory libel] is in the words as 
follows, to wit: 

“‘Riverton’s New Marshal. Yes, we have a new mar- 
shal.. He’s a peach; well, we should say 80; no one else 
could be found who would have the place, so the present 
incumbent who was aching to show his authority took the 
job. It’s a bright specimen of degenerated humanity who 
lives off his wife and the misdeeds of other men. If he 
wants a sack of flour now all he has to do is to arrest 
somebody. He never shows his authority on the gamblers 
and other members of his clique, but only shows it on 
people he knows are law-abiding. Why does he not arrest 
the lazy louts who are buying booze for boys as young aa 
14 years? No, this pot-bellied beer-guzzling old specimen 
of a degenerated race stands in with just this crowd. It. 
is strange that our town board could not find a decent man 
instead of a lazy and dishonorable libertine. A man who 
would not hesitate to steal the coppers off a dead man’s 
eyes. This man has been caught in numerous dirty deals, 
and is no more fit to be an officer than the poorest beast. 
He is without shame, honor, or humanity, as has been 
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shown in the past by his outrageous attack on a young 
man, who afterwards died. Such a man has no right to 
live in a decent community, yet he is allowed to exist here. 
_I wonder why?’ 

“Sixth. By reason of the publication of the above- 
described false, scandalous and defamatory libel by the 
said defendants, Amanda -M. Williams and Gold Williams 
and Paris A. Williams in their said weekly newspaper, The 
Riverton Review, on the 19th day of July, 1901, this plain- 
tiff has been brought into public scandal and disgrace, 
and greatly injured in his good name, to his damage in the 
sum of $5,000.” 

A part of the defendants demurred to the petition gen- 
erally, and on the ground of a defect of parties. The latter 
appears to have been abandoned in the argument. The 
court overruled the demurrer, and the ruling in that be 
half is now assigned as error. In support of that -assign- 
ment, the defendants contend that the article is not action- 
able per se. This contention is wholly without merit. Any 
false and malicious writing published of another is libel- 
ous per se, when its tendency is to render him contemptible 
or ridiculous in public estimation, or expose him to public’ 
hatred or contempt, or hinder virtuous men from associat- 
ing with him. Cooley, Torts, *206; World Publishing Co. 
v. Mullen, 43 Neb. 126, 47 Am. St. Rep. 737. That the lan- 
guage as set out in the petition; and alleged to have been 
published of and concerning the plaintiff, has that ten- 
dency, is too clear to admit of argument. 

It is next urged that there is no allegation in the peti- 
tion sufficiently alleging that the article complained of was 
published of and concerning the plaintiff. This complaint 
is also unfounded. The petition contains the positive aver- 
ment, and leaves no room for doubt, that the article in 
question was published of and concerning the plaintiff. 
That being true, further allegations by way of inducement 
or colloquium would be superfluous and redundant. 

It is next argued that the petition fails to point out the 
meanings of the words used in the libelous article. If the 
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words used were of doubtful significance, or ambiguous, 
or were not sufficiently explained by the context, there 
would be much force in the argument on this point, but 
such is not the case. With the possible exception of one or 
two words, no one acquainted with our language can be 
left in doubt as to the meaning of the words employed. If 
those exceptions should be entirely disregarded, the article 
would still be libelous, and the petition good as against a 
- general demurrer. The demurrer was properly overruled. 

Upon the overruling of the demurrer the defendants an- 
swered, two of them joining in one answer, the other filing 
a separate answer. The plaintiff filed a motion to strike 
out portions of the answers, and one assignment of error 
is that the court erred in sustaining that motion. We are 
unable to find any order of the court sustaining that mo- 
tion, and for that reason it cannot be considered. The 
defendants offered to prove, on behalf of the proprietors 
of the paper, that the article was published without their 
knowledge. The theory upon which this evidence appears 
to have been offered is that their lack of knowledge would 
go in mitigation of damages. The proprietor of a news- 
paper is civilly liable for a libelous article published 
therein, even though it be published without his knowl- 
edge or consent. Storey v. Wallace, 60 Ill. 51; Detroit 
Daily Post v. McArthur, 16 Mich. 447; Andres v. Wells, 
7 Johns. (N. Y.) 260, 5 Aim. Dec. 267. The defendants ap- 
pear to recognize the foregoing rule, but argue that the 
evidence should have been received in mitigation of dam- 
ages. In some states, where, in addition to compensating 
damages, the plaintiff is allowed punitive or exemplary 
damages, such evidence is admissible in mitigation of the 
latter, but not in reduction of actual or compensatory dam- 
ages. In this state, however, the recovery is limited to 
actual or compensatory damages, and noe punitive or ex- 
emplary damages are recoverable. Hence, such evidence, 
going only to damages which are not recoverable in this 
state, was properly excluded. 

The court, at defendants’ request, gave the following in- 
struction : 
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“The jury are instructed that if you find from the evi- 
dence that the plaintiff’s name was not mentioned in the 
article alleged to have been published in this case, you have 
a right to consider this fact in arriving at the amount of 
damages, in case you find for the plaintiff, and so far as 
any damages he might sustain by reason of said publica- 
tion, would only extend in circulation, to such persons as 
were acquainted with him, both as Ed Fuller and as mar- 
shal of Riverton, and to such other persons as might after- 
wards become acquainted with him in both of these ca- 
pacities.” ; 

The defendants claim that the verdict is contrary to this 
instruction, because there is no evidence showing that any- 
one knew the plaintiff both by name and as marshal of 
Riverton. The evidence shows that the plaintiff had re- 

sided in Riverton, where the paper containing the objec- 
' tionable article was published and circulated, for some 
sixteen years; that he is a married man, his family consist- 
ing of seven persons; that he was appointed marshal of 
that village in the fore part of July, 1901, and the article 
in question was published on the 19th day of the’ same 
month. In the face of this evidence, we think the con- 
tention that there is no evidence that he was known to 
any person, both personally and in his official capacity, is 
wholly unfounded. : 

The defendants claim that the verdict is contrary to 
another instruction of the court, which limited the re- 
covery to compensatory damages, and, in this behalf, urge 
that there is no evidence of any actual damages. The ar- 
ticle is libelous per se, and in the absence of any evidence 
of damage the law presumes some damage, and it is for 
the jury, under proper instructions from the court, to de- 
termine the amount; nor are they limited to nominal dam- 
ages. Bee Publishing Co. v. World Publishing Co., 59 Neb. 
718, 719, and cases there cited. 

The defendants complain of an instruction, given by 
the court on its own motion; where the jury were instructed 
that the following portions of the article in question are 
libelous per se: 
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“It’s a bright specimen of degenerated humanity who 
lives off his wife and the misdeeds of other men.” “He 
never shows his authority on gamblers and other members 
of his clique, but only shows it on people he knows are law- 
abiding.” “No, this pot-bellied, becr-guzzling old specimen 
of a degenerated race stands in with just this crowd.” 
“Tt is strange that our town board could not find a decent 
man instead of a lazy and dishonorable libertine.” “A 
man who would not hesitate to steal the coppers off a 
dead man’s eyes.” “This man has been caught in numer- 
ous dirty deals and is no more fit to be an officer than the 
poorest beast.” “He is without shame, honor or humanity, 
as has been shown in the past by his outrageous attack on 
a young man, who afterwards died.” 

We think each of these sentences just quoted falls 
squarely within Judge Cooley’s definition, hereinbefore 
given, of language which is libelous per se. But the theory 
of the defendants, if we understand it, is that words, to be 
libelous per se, must be sufficient of themselves to indicate 
the identical person to whom they apply, without any evi- 
dence aliunde, and that, as the words quoted in the instruc- 
tion complained of aie not of that character, they are not 
libelous per se. There is not a single authority cited that 
supports this theory, and we are well satisfied that none ex- 
ists. It would be impossible to pen a libel in such a way 
that the party libeled could recover therefor without evi- 
dence, aliunde, showing that it was published of and con- 
cerning him. Even were he pointed out by name, it would 
still be necessary for him to prove that the name was his. 
The theory is wholly untenable. 

Complaint is made of certain rulings of the court 
whereby evidence tending to show the truth of the article, 
and that it was published with good motives and for justifi- 
able ends, was excluded. The plaintiff contends that such 
evidence was inadmissible under the pleadings. It is al- 
leged in the answer that “the matters and things, and the 
statements made therein [in said article] are true,” and 
that “said article was printed with good motives, and with- 
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out malice toward the plaintiff, * * * and for good 
and justifiable ends.” The plaintiff insists that the answer 
should have been more specific to warrant the admission 
of the testimony under consideration. We are not called 
upon, at this time, to state just how specifically a party 
is required to plead such facts. The remedy for failure-to 
plead specifically is by motion for a more specific state- 
ment. No such motion was made, and the plaintiff, having 
elected to join issue on the facts as they were alleged in 
the answer, must be held to have waived his right, if any 
he had, to a more specific statement. Under the pleadings, 
as they stand, the defendants had a right to prove the truth 
of the matters contained in the publication, and the mo- 
tives with which, and the ends for which, it was published. 

But it is urged by the plaintiff that the record shows no 
offer to prove such facts. The rule requiring a formal 
offer to prove, in order to obtain a review in the appellate 
court of a ruling by which evidence is excluded, is of doubt- 
ful value at best; it is a matter of grave doubt whether its 
application does not more frequently defeat than promote 
justice, and retard, rather than expedite, its administra- 
tion. The redson generally assigned for it is that such 
offer challenges the attention of the trial court to the 
nature and character of the evidence sought to be intro- 
duced, and enables it to rule on the objection interposed 
advisedly. We are not disposed to extend the rule beyond 
‘the reason underlying it. In this case, the questions pro- 
pounded clearly indicate what the defendants expected to 
establish by the answers thereto. Under such circum- 
stances, it would have savored of an insult to the intelli- 
gence of the court to make an offer showing what the de 
fendants expected to prove by the witnesses. To enforce 
the rule, under such circumstances, would be absurd. We 
think the evidence was improperly excluded, and that the 
defendants were thereby deprived of a constitutional and 
statutory right. Constitution, art. 1, sec. 5; Code of Civil 
Procedure, sec. 1382; Larson v. Coz, ante, p. 44. 

It is recommended that the judgment of the district court 
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be reversed, and the cause remanded for further proceed- 
ings according to law. ‘ 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law. 

REVERSED AND REMANDED. 


The following opinion on rehearing was filed October 
21, 1908: 


1. Assignment of Error Too General. An assignment that “the court 
erred in excluding from the testimony proof as to the truth of the 
article and the charges made therein,” is too general and in- 
definite to be entitled to consideration where a portion of the 
testimony offered upon the subjects mentioned was rightly ex- 
cluded. . 


2. Pleading: INCONSISTENCY: EXcLUSION or EvipeNce. The answer in 
an action for libel alleged, among other things, that the article 
complained of was not published of or concerning the plaintiff, 
and that it was true, Held, That these allegations must be con- 
strued so as to be consistent, and hence that evidence that the 
charges contained in such article were true of the plaintiff was 
properly excluded. 


Pownn, C. 


The facts are fully and accurately stated in the former 
opinion. Upon re-examination we are fully in accord with 
that opinion upon substantially every question passed upon 
therein. But our attention has been called to two further 
points, which do not seem to have been brought sufficiently 
to the notice of the court at the former hearing, and es- 
caped attention. The petition in error contains twelve as- 
signments. Of these, eleven are clearly insufficient to raise 
any question whatever for review. The remaining assign- 
ment is that “the court erred in excluding from the testi- 
mony proof as to the4ruth of the article and the charges 
made therein.” In view of the fact that at least a portion 

of the testimony offered with respect to the truth of the 
article and the charges therein made was rightly excluded 
upon points of practice, and that this assignment is not 
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confined to the remainder but seeks to strike at some 
seventy different questions contained at different points 
of a large record, we think it is entirely too general and 
indefinite to be entitled to consideration. Hagle Fire Co. 
v. Globe Loan & Trust Co., 44 Neb. 380; Chicago, St. P. 
M. & O. R. Co. v. Lagerkrans, 65 Neb. 566, and cases cited. 

Moreover, upon the merits, we think the testimony of- 
fered in justification was rightly excluded. We do not 
think that this was a case for a motion for more specific 
statement, nor that the plaintiff joining issue on the an- 
swer, without requiring a more definite statement, waived 
his right to insist that the particular portions of the an- 
swer in question were insufficient to serve as the founda- 
tion for evidence as to the truth of the article with respect 
to the plaintiff. The answer, among other things, denies 
that the libelous article “was published of and concerning 
the plaintiff,” and then proceeds to allege that it was true. 
The several allegations of a pleading must be construed 
so as to make them consistent, if possible. If we accept 
the allegation that the charge was not published of and 
concerning the plaintiff, or, in other words, that it did not 
refer to him, we must construe the allegation that it was 
true as meaning that it was true of the person of and con- 
cerning whom it was published, which would be some other 
person than the plaintiff. The case is on all fours with 
Shanks v. Stumpf, 51 N. Y. Supp. 154. While this is the 
decision of an inferior court, it is based on sound reason 
and commends itself to us as a correct exposition of the 
law. We are therefore of opinion that the trial court was 
right in refusing to admit the evidence offered, and that 
the judgment should be affirmed. 


DuFFIs and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion it is ordered that the former judgment of this court 
be vacated and the judgment of the district ‘court be 


AFFIRMED. 


364 NEBRASKA REPORTS. [ Vou. 68 


Newman Grove State Bank v. Linderholm. 


NEWMAN Grovp State BANK. V. Nats F. LINDERHOLM 
EL AL. 


Fiep Aran, 9, 1903. No. 12,777. 


1. Petition: Fraup: Demurrer. A petition demanding relief on the 
ground of fraud, is demurrable if it shows that the action was 
not commenced within four years, and fails to show when the 
fraud was discovered. 


2. Execution Sale of Real Estate: Tite or JupGMENT DEBToR: Jupe- 
MENT Lirn: SUBSEQUENT FRAUDULEN1 TRANSFER: CREDITORS’ BILL, 
The thing offered at an execution sale of real estate being the. 
title which the judgment debtor had at the time the Judgment 
became a lien, a subsequent fraudulent transfer of the property 
furnishes no ground for a creditors’ bill. 


Error to the district court for Madison county: JAMES 
F. Born, Disrricr Juper. Affirmed. 


William Vincent Allen and Willis HE. Reed, for plaintiff 
in error. 


John S. Robinson, M. B. Foster and M. J. Moyer, contra. 


SULLIVAN, ©. J. 


This is an action by the Newman Grove State Bank 
against Nels I’. Linderholm, Esther Linderholm and A. 
Sophia Linderholm to subject real estate in Madison 
county to the payment of two judgments in favor of the 
plaintiff and against Nels F. Linderholm and another. 
The substantive averments of the petition are as follows: 
“The plaintiff, a corporation duly organized and doing 
business under the laws of the State of Nebraska under 
name and style of Newman Grove State Bank at the sev- 
eral times mentioned in this petition, complains of the de 
fendants and alleges: 
“1, That the defendant Nels F. Linderholm is the father 
of the defendants Esther Linderholm and A. Sophia Lin- 
derholm; that each of said defendants is and for many 
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years past, including the several times mentioned in this 
petition, has been an adult and transacting business for 
himself and herself; that December 23, 1896, the plaintiff 
duly recovered a judgment in this court which said judg- 
ment was duly given and rendered by the court against 
the defendant Nels I’. Linderholm and one George Morgan, 
in a case entitled Newman Grove State Bank against Nels 
F. Linderholm and George Morgan, being case No. 2334, 
for the sum of $690.30 to draw interest at the rate of 
seven per centum per annum and costs of suit in the sum 
of $38.38, which judgment still remains in full force and 
is wholly unsatisfied. 

“2. That October 29, 1897, this plaintiff in a certain 
other action then and there tried and determined in this 
court entitled Newman Grove State Bank against George 
Morgan and Nels F. Linderholm, recovered a judgment 
against the said George Morgan and defendant Nels F. 
Linderholm, which said judgment was duly rendered by 
said court, in the sum of $700 to draw interest at the rate 
of seven per centum per annum and costs of suit taxed at 
$113.48, which judgment still remains in full force and 
wholly unsatisfied. 

“3. That April 5, 1897, an execution was duly issued 
against the defendants on said first named judgment and 
placed in the hands of the sheriff of Madison county, Ne- 
braska, for service and was thereafter duly returned by 
him nulla bona; that an execution was duly issued on said 
second judgment January 31, 1898, and placed in the 
hands of the sheriff of Madison county, Nebraska, for serv- 
ice and was thereafter duly returned by him nulla bona; 
that executions were duly issued on each of said judgments 
” respectively in the month of October, 1901, and placed in 
the hands of the sheriff of Madison county, Nebraska, for 
service and duly returned by him nulla bona. 

“4, That there is now due the plaintiff from said defend- 
ant Nels F. Linderholm and said George Morgan upon 
said judgments the sum of $2,025.17 which is wholly un- 
paid, a. 
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‘6. That said Nels I*. Linderlolm is and for many years 
prior to the filing of this petition and during all of the 
times mentioned herein was the owner in fact of the nerth 
half of the northwest quarter and the southeast quarter of 
the northwest quarter and the northeast quarter of the 
southwest quarter of section thirty-five, in township 
twenty-one north of range four west of the sixth principal 
meridian in Madison county, Nebraska. 

“6. That December 24, 1894, the said defendant Nels F. 
Linderholm being largely indebted to divers and sundry 
persons including the plaintiff, intending to wrong, cheat, 
hinder, delay and defraud his creditors in the collection 
of their just debts against him, and particularly to wrong, 
’ cheat, hinder, delay and defraud the plaintiff without any 

consideration being paid or given therefor, voluntarily 
made, executed and delivered unto his daughter, his co- 
defendant, Esther Linderholm, a mortgage on said above- 
described land for the sum of $728; that on April 4, 1899, 
. the said defendant Nels F’. Linderholm, still intending to 
cheat, hinder, delay and defraud his said creditors includ- 
ing the plaintiff in the collection of their just debts against 
him, voluntarily executed and delivered a pretended war- 
ranty deed of said above described land to his said daugh- 
ters, his codefendants Esther Linderholm and A. Sophia 
Linderholm, which said pretended deed was recorded in 
the county clerk’s office of Madison county, Nebraska, 
May 20, 1901; that said pretended conveyance was wholly 
without any consideration whatever and fraudulent and 
void as against the creditors of the said defendant Nels 
I’. Tinderholm, the said defendant Nels F. Linderholm 
having made such conveyance and his codefendants having 
received the same with the specific intent and purpose of 
cheating, hindering, delaying and defrauding creditors of 
the said defendant Nels F. Linderholm, and particularly 
cheating, hindering, delaying, and defrauding the plaintiff 
in the collection of its said judgments. 
“7, That the said defendant Nels IF. Linderholm is still 
the owner in fact of the above described land, notwith- 
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standing said pretended conveyance thereof to his co- 
defendants and the plaintiff’s said judgments are liens 
thereon; that said pretended conveyance of said land by 
defendant Nels F. Linderholm to his codefendants Esther 
Linderholm and A. Sophia Linderholm was a mere device 
for covering up and hiding the title to the land and 
beneficial use of said land for the defendant Nels F. Lin- 
derholm, and to mislead, cheat, defraud and delay his 
creditors and particularly the plaintiff herein from en- 
forcing said judgments against the same; that said real 
estate is of the fair and reasonable value of $7,000 and 
after deducting all legitimate liens thereon and incum- 
brances thereof prior to the judgments of this plaintiff 
suid land is ef more than sufficient value to satisfy the 
plaintiff's said judgments. 

“8. That said George Morgan is wholly insolvent and 
the said defendant Nels F. Linderholm has no property 
other than the above-described land from which the 
amounts of said judgments or any part thereof can be 
made.” 

The court sustained a general demurrer to this petition 
and gave judgment on the merits in favor of the defend- 
ants. The case comes here by proceeding in-error. 

We have read with care the very able brief of counsel for 
plaintiff, but it has failed to convince us that the decision 
is wrong. The action was instituted November 27, 1901, 
nearly seven years after the mortgage was executed. The 
right to maintain an action to clear away the fraudulent 
incumbrance is, therefore, apparently barred. It may be 
that the fraud was not discovered immediately and that the 
right to sue did not accrue at once, but this will not be 
presumed; the burden was upon the plaintiff to make it. 
appear by proper averment. This is the doctrine of two 
cases recently. decided by this court. Westervelt v. Filter, 
2 Neb. (Unof.), 732, and State Bank of Pender v. Frey, 
8 Neb. (Unof.) 83. These cases are believed to be in har- 
mony with the decisions in other jurisdictions, and even if 
they are not entirely free from logical infirmities it igs bet- 
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ter, considering the matter from the standpoint of utility, 
to adhere to them, than to unsettle the practice by adopt- 
ing a different rule. 

As to the warranty deed, it is, we think, very evident 
that it does not operate as an obstruction to the enforce- 
ment of the judgments by execution. The purchaser at an 
execution sale would take the land clear and free of every 
right and interest vested in the grantees by the conveyance; 
he would take whatever title Nels F. Linderholm had at 
the time the judgments were recovered. Code of Civil Pro- 
cedure, sec. 500; Wright v. Smith, 11 Neb. 341; Hart v. 
Beardsicy, 67 Neb. 145; Cornman v. Sidle, 65 Minn. 84, 
67 N. W. 667. A cancelation of the warranty déed would 
not recult in either an actual or apparent change in the 
character or value of the title to be offered for sale and 
sold for the satisfaction of the plaintiff's judgments. 


The decree is 
AFFIRMED. 


OLON P. Baker v. GeorGE K. GILLAn. 
Firep Arrin 9, 1903. No. 12,792. 


1. Legislation: Cuassirication oF Oxngecrs. It is competent for the 
legislature to classify objects of legislation, and if the classification ._ 
is reasonable, and not artificial or arbitrary, it will be upheld as a 
legitimate exercise of legislative power. 
: ConTRACT FoR SALE OF REAL Estate: CONSTITUTIONAL Law. 
The act of 1897 (Session Laws, 1897, ch. 57), entitled “An act to 
provide for the making of contracts in writing between owners 
of land and brokers or agents employed to sell lands,” is not 
repugnant to the constitutional inhibition against special legisla- 
tion; and every provision of said act is clearly expressed in its 
title. 


-Ernor to the district court for Fillmore county: Grores 
W. Srusss, Disrricr JUDGE. Affirmed. 


2. 


Henry H. Wilson and Elmer W. Brown, for plaintiff in 
error. 


John Barsby, contra. 
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SULLIVAN, C. J. 


’ This action was brought by Baker against Gillan to re- 
cover the sum of $100 claimed to be due as a land agent’s 
commission. It appearing from the petition that the 
alleged contract of agency was not in writing, the court 
held that the facts pleaded did not constitute a cause of 
action and gave judgment on the merits in favor of the 
defendant. 

The only question suggested by the petition in error and 
discussed in the briefs is whether an oral agreement like 
the one upon which plaintiff relies is valid and enforceable. 
The first section of the act of 1897 (Session Laws, 1897, p. 
304), is as follows: “Every contract for the sale of lands, 
between the owner thereof and any broker or agent em- 
ployed to sell the same, shall be void, unless the contract is 
in writing and subscribed by the owner of the land and 
the broker or agent, and such contract shall describe the 
land to be sold, and set forth the compensation to be al- 
lowed by the owner in case of sale by the broker or agent.” 
It is conceded that the case falls within the provisions of 
this section, and that if the law is constitutional the judg- 
ment is right. -We think the law is constitutional, and that 
the argument in support of the claim that it is special legis- 
lation is obviously unsound. It is, of course, competent for 
the legislature to classify objects of legislation; and if the 
classification is reasonable, and not artificial or arbitrary, 
it will be upheld as a legitimate exercise of legislative 
power. The statute here considered is only a new instance 
of the exercise of that power. It may be that it is without 
exact precedent, but it has many familiar analogies in the 
legjslation of. this and other states. It is no more special 
legislation than are those provisions of the statute of 
frauds which require certain contracts to be evidenced by 
writing. It is, in fact, a virtual extension or enlarge- 
ment of the statute of frauds, and like that statute was 
designed to prevent the bringing of actions which experi- 
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ence had shown were often conceived in fraud and main- 
tained by perjury. It purports to be, and it is, a general 
law; its operation is uniform throughout the state; it af- 
fects alike all persons under the same conditions and cir- 
cumstances; and, its object being the suppression of an 
evil believed to be peculiarly connected with the class of 
contracts with which it deals, it is not, in our judgment, 
open to the constitutional objection urged against it. 
Livingston Loan & Building Ass’n v. Drummond, 49 Neb. 
200, 205 ; State v. Farmers & Merchants’ Irrigation Co., 59 
Neb. 1. 

The title of the act being “An act to provide for the 
making of contracts in writing between owners of land and 
brokers or agents employed to sell lands,” is certainly 
broad enough to cover the provision relating to the land- 
agents’ compensation, and the contention that the whole 
subject of legislation is not clearly expressed in the title 
is therefore overruled. Rosenbloom v. State, 64 Neb. 342. 

The judgment is 

AFFIRMED. 


JOHN F. ANTHES, APPELLANT, V. JOHN SCHROEDER ET AL., 
APPELLEES. 


Frrep Aprow, 9, 19038. No, 12,403. 


1. Marshaling Assets: LimiraTion or Rute: Creprrorn Havine Lien on 
Two Securities. The rule as to marshaling assets has its proper 
exceptions and limitations, and where, by reason of the circum- 
stances in a particular case, it would be inequitable and work an 
injustice to require one of two creditors having a lien on two se- 
curities to first resort to the one on which the other creditor has 
no lien, a court of equity will not enforce the rule. 


Ordinarily, where several creditors having a common 
debtor, who has several funds, all of which can be reached by one 
creditor and only a part of the funds by others, a court of equity 
will require that the former shall take payment out of the funds 
to which he can resort exclusively, so that all may receive pay- 
ment. 
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3. Subrogation. It is likewise a rule in equity, that if a prior 
creditor having security on two funds satisfies his demand 
out of the security or fund which alone is pledged to a junior 
creditor, and thereby exhausts that fund or security, the latter 
creditor will be subrogated to the former’s lien upon that fund or 
security which is not exhausted. 


Held, In the case at bar, that the plaintiff is entitled to 
equitable subrogation: to the lien of a prior creditor on other 
security for any balance remaining due after the application of 
the proceeds of the security on which both have liens to the 
payment in full of the prior incumbrance. 


APPEAL from the district court for Clay county: GEORGE 
W. Srusss, District Jupce. Reversed. 


William M. Clark and George H. Hastings, for appel- 
lant. 


John C. Hartigan and Michael A. Hartigan, contra. 


HoLcoms, J. 


This cause, a suit in equity, comes here by appeal from 
the district court for Clay county. The controversy is with 
respect to the rights of junior and senior incumbrancers of 
lands situated in that county, the senior incumbrancer also 


‘holding a mortgage to secure the same indebtedness on 


other lands situated in Jefferson county. In a proper dis- 
position of the case, are involved the questions of marshal- 
ing assets and of subrogation. The plaintiff, a junior in- 
cumbrancer, was denied‘ any relief in the district court, 
and by this appeal seeks to have a decree therein rendered 


-against him overturned, and he be permitted to have such 


action taken by the senior incumbrancer, in the nature of 
marshaling assets, as will protect him in the enforcement 
of his second lien, or, if that can not be done, that he be 


decreed to be subrogated to the rights of the senior mort- 


gagee in his mortgage security on property not common to 
both mortgagees, to the extent necessary to satisfy his 


junior lien, after the exhaustion of the common security. 
‘The record discloses that the plaintiff, who. is appellant, 
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was the owner of four hundred acres of land in Clay 
county, which he sold to the appellee John Schroeder. In 
effectuating the sale, it appears that the grantee, Schroe- 
der, obtained a loan, from the appellee Thompson for a 
considerable portion of the purchase price, and secured 
the same by mortgage on the land purchased, and also a 
mortgage upon a half section of land in Jefferson county. 
The latter mortgage was subject to two prior mortgages on . 
the land therein described—one on each quarter—for 
$1,400 and $1,600, respectively. To secure the plaintiff, 
as grantor, for a balance due him of something over $2,400, 
a second mortgage was executed by Schroeder and wife on 
the Clay county land alone. Afterwards, default having 
been made in the payment of the indebtedness due the 
plaintiff, he instituted an action in the district court for | 
Clay county to foreclose his mortgage lien, making the 
senior incumbrancer a party, who appeared in the action 
and obtained a finding of the amount due him under his 
first mortgage lien, and a decree directing a sale of the 
premises for its satisfaction. The plaintiff, it appears, 
prior to the institution of his foreclosure action, had re- 
duced his demand to judgment, and attempted by execu- 
tion to sell the lands of Schroeder in Jefferson county to 
‘satisfy or in partial satisfaction of his judgment. For 
some reason not clearly disclosed by the record, his action 
to foreclose was dismissed without prejudice, and the 
senior incumbrancer proceeded to obtain a decree for the 
sale of the Clay county lands, as before stated. After 
appellant had fully exhausted his legal remedies, realizing 
but $100 on his demand, and after executions on his judg- 
ment had been issued and returned unsatisfied in both Jef- 
ferson and Clay counties for want of property on which to 
levy, he filed his amended petition in the original action 
of foreclosure begun in the Clay county district court, set- 
ting forth the facts, as heretofore narrated, and alleging 
that fhe Clay county land was of insufficient value to pay 
both the senior and junior incumbrances thereon, and pray- 
ing an injunction restraining the senior incumbrancer from 
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proceeding further in that action until he had first ex- 
hausted his security on the Jefferson county land, or, if 
the court would not grant him that relief, that, upon pay- 
ment of the senior incumbrance from the proceeds of the 
Clay county security, appellant be subrogated to the rights 
of appellee Thompson, under his mortgage on the land in 
Jefferson county, to the extent necessary to satisfy the 
balance due plaintiff under his second mortgage lien on 
the land in Clay county on which both held mortgages, and 
for general equitable relief. Thompson, the senior mort- 
gagee, the mortgagors Schroeder, his wife, their grantee, 
and a son and his wife, were all made parties defendant 
to the suit. Thompson answered, denying that the plaintiff 
was entitled to the relief asked or that his petition stated a 
cause of action, and alleged facts affirmatively as grounds 
of defense, and as reasons why he should not be required 
to abandon the proceedings in the court into which he had 
been brought, as before stated, and be compelled to go 
into Jefferson county and there exhaust the security which 
he held, and on which the appellant had no lien. The 
Schroeders answered by a general denial, and by allega- 
tions of other facts attempted to state an affirmative 
defense. 

It is alleged that the decree in favor of Thompson is an 
adjudication of the questions presented by the plaintiff’s 
petition, and that an action was still pending and undeter- 
mined by which the plaintiff was attempting to satisfy his 
demands, from and out of the Jefferson county lands. Re- 
garding this latter, it may be said that an execution on 
plaintiff’s judgment was issued and levied on one quarter 
section of land in Jefferson county, subject to prior in- 
cumbrances, and by the sheriff sold to the plaintiff for the 
sum of $100. After obtaining a deed as purchaser at 
sheriff’s sale, he instituted an action to set aside an alleged 
fraudulent conveyance of the land to the wife of the judg- 
ment debtor, which latter action resulted adversely to him 
in the district court, and in this court. Anthes v. Schroe- 
der, 3 Neb. (Unof.) 604. The cause was not finally de 
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termined at the time of the trial of the case at bar. It is 
manifest, however, that entirely aside from these proceed- 
ings to set aside the conveyance after purchase at public 
sale the plaintiff had exhausted his remedy at law. The 
present action and the right to maintain it were in no 
way affected or qualified by the proceedings he afterward 
took in aid of execution. The land had been sold under an 
execution issued on his judgment for $100, which had 
been credited on the judgment; and whether he succeeded 
or not in his efforts to set aside the prior conveyance, 
would not, at least, satisfy or diminish further the amount 
yet remaining due on his judgment. For the balance yet 
due he was at liberty to proceed in obtaining satisfaction 
in any way open to him, either by further proceedings at 
law or by a suit in equity. The Schroeders really have no 
defense of a substantial character in the present action, as 
disclosed by the pleadings and the proofs, The trial court, 
we think, must have entertained this view, in that no 
finding or judgment was entered in respect of the issues 
as raised by the pleadings of the plaintiff and the defend- 
ants Schroeder. These defendants were entirely ignored 
in the finding and decree, and in the final disposition of 
the controversy in the court below. The real and sub- 
stantial controversy is between plaintiff and appellee 
Thompson, as holders of mortgage securities on the lands 
mentioned, and of the character stated. It involves the 
adjustment under equitable considerations of their re 
spective rights and liens on the two securities. 

It is urged, and, as we think, with much propriety and 
merit, that it would be inequitable and result in an un- . 
warranted hardship to require the appellee Thompson, 
after he had obtained his decree in Clay county, when he 
had been brought there upon the initiation of the plain- 
tiff, to leave the district court of that county and go into 
Jefferson county and there institute a new suit to foreclose 
his mortgage security on the land covered thereby with 
the additional expense, delays and vexation necessarily 
incident to the litigation resulting therefrom; and no com- © 
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plaint can justly be made because of the action of the trial 
court in refusing to grant the injunction asked, and re- 
manding the senior incumbrancer to his remedy against 
the Jefferson county lands before proceeding further in 
the action, under the decree he had obtained in the district 
court for Clay county in the case at bar. But, conceding 
that the plaintiff was not entitled to the relief he de- 
imanded, wherein he seeks to compel the senior incum- 
brancer to first resort to his security in Jefferson county, 
can it be said that he is entitled to no relief at all and 
that the trial court’s action in dismissing his bill for want 
of equity should be sustained? It seems to us not, and 
that such disposal of the case denies to the plaintiff sub- 
stantial rights he is obviously entitled to by the applica- 
tion of sound equitable principles. His bill not only asked 
for relief of an alternative nature, but also for general 
equitable relief. If, under the facts heretofore narrated, 
he is entitled to any relief of an equitable character, the 
learned trial court was in error in altogether denying him 
any standing in a court of equity. While the general rule 
as to the marshaling of assets, where the common debtor 
is proceeded against by creditors having two different 
funds as security has its proper exceptions and limitations, 
and while we think the present case comes within the 
exception in so far as the general rule is applicable which 
requires the senior incumbrancer to first proceed against 
the fund or security on which the junior incumbrancer has 
no lien, so that both may be satisfied without injury to 
either out of both funds, so far as possible, yet, because of 
the exception, it does not follow that the plaintiff is not en- 
titled to some relief, nor that the same result may not be 
accomplished by equity decreeing that the junior incum- 
brancer shall be subrogated to all of the rights of the 
senior incumbrancer in and to the fund or security, on 
which he has the exclusive lien, because of and to the ex- 
tent of the impairment of the junior incumbrancer’s se 
curity, when recourse is had to it alone for the satisfaction 
of both demands. There is nothing in the record which dis- 
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closes any waiver on the part of the appellant of his right 
to insist on the application of the doctrine of marshaling 
assets, or, in lieu thereof, of equitable subrogation as 
between him and the other creditor, Thompson, or that 
would operate as an estoppel or bar to the assertion of 
such right. He may not have pursued and probably did 
not pursue the wisest course in the efforts put forth by 
him in securing, or attempting to secure, satisfaction of 
his demands against the common debtor, Schroeder. But 
he did nothing in that regard by reason of which it can 
be said that he lost any right in equity to have both se- 
curities subjected to the payment of the two debts by 
inarshaling assets or by subrogation. When he accepted 
his second mortgage on the Clay county land as security 
for the balance due him on the purchase price thereof, he 
had the undoubted right to act in reliance on and under 
the belief that for the satisfaction of the two debts the 
prior mortgagee would look to and if necessary be com- 
pelled to have recourse to the security on which he alone 
held a mortgage lien, in order that no injustice be done 
either, and nothing has occurred subsequent thereto to 
deprive him of the assertion of such right. 

The rule is that where there are several creditors having 
a common debtor, who has several funds, all of which can 
be reached by one creditcr, and only a part of the funds by 
others, the former shall take payment out of the funds to 
which he can resort exclusively, so that all may receive 
payment. 3 Pomeroy, Equity Jurisprudence, 1414; Lee v. 
Gregory, 12 Neb, 282, 284; Dorr v. Shaw, 4 Johns. Ch. 
(N. Y.) *17; Hvertson v. Booth, 19 Johns. (N. Y.) *486. 
And from this doctrine there is deduced the further rule 
that, in equity, if a prior creditor, having security on two 
funds, satisfies his demand out of the security or fund 
which alone’is pledged to a junior creditor, and thereby 
exhausts that fund or security, equity will subrogate the 
latter creditor to the former’s lien upon that fund or 
security which is not exhausted. Sheldon, Subrogations, 
sec. 62; Hawkins v. Blake, 108 U. S. 422; Hudkins v. 
error. 
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Ward, 30 W. Va. 204, 8 Am. St. Rep. 22; Milligan’s 
Appeal, 104 Pa. St. 503; Ross v. Duggan, 5 Colo. 85; Far- 
well v. Importers & Traders Nat. Bank of New York, 90 
N. Y. 483. It is, we think, in the failure to note and make 
proper application of this latter rule to the facts in the 
case at bar that the learned trial court erred in denying 
to the plaintiff any relief whatever. It seems obvious, on 
principle, and under the authorities cited, that the appel- 
lant’s rights were such as to Compel recognition and en- 
forcement in a court of equity, and that he is entitled 
to a decree subrogating him to the rights of appellee . 
Thompson to his security on the Jefferson county land to 
the extent necessary to satisfy the plaintiff’s demand, after 
the land in Clay county has been sold and the proceeds 
applied to the payment of the prior incumbrance and 
suche portion of the second lien as may be applicable 
thereon. 
Appellee Thompson insists that, inasmuch as he has 
offered to assign to the plaintiff all of his rights in both 
securities upon payment of the amount of his obligation 
and plaintiff has failed to pay him such sum and take an - 
assignment of the securities, as proffered, he is entitled to 
no relief at all. But this offer to assign upon payment of 
his demand, clearly is not a test of plaintiff’s rights in the 
premises. By the payment of. the prior incumbrance in 
order to protect his own, the plaintiff would be entitled, 
as a matter of law, to be subrogated to all the rights of 
the first mortgagee; but his failure or inability to do this 
ought not to cut him off from any and all equitable relief. 
What he does do, in effect, when the fund on which he 
has the second security is taken to satisfy the first mort- 
gage, is to pay from his funds and his security the prior 
mortgage, which should, under the doctrine of marshaling 
of assets, have been paid out of the. fund on which he had 
no lien. Can there be any difference in principle between 
his paying the prior lien in the first instance, and being 
subrogated to the rights of the senior mortgagee, and the 
payment being taken from the funds on which he has the 


378 NEBRASKA REPORTS. [Vor. 68 
Anthes y. Schroeder. , 


prior equity, as between himself and the first mortgagee, 
with respect to that fund and the other fund,-on which he 
has no security, but on which the senior incumbrancer has 
a lien and which he may take in satisfaction of his debt? 
In either view of the subject, the ultimate fact accom- 
plished is the taking of both funds in order to prevent 
unnecessary injury to the junior incumbrancer and de- 
prive him of the full satisfaction of his demand. A re- 
alization of the amount due to each could, probably, be 
had, in the event recourse be had to the fund pledged ex- 
clusively to the senior incumbrancer, on which the jnnior 
could have no lien or claim save by the doctrine of mar- 
shaling assets or by subrogation; otherwise the junior 
mortgagee would suffer a loss unnecessarily. 

Something has been said in respect of the rights of ap- 
pellee Schroeder and his wife as to their homestead in 
and to a part of the land in Jefferson county, and because 
thereof it would be inequitable to decree subrogation in 
favor of the plaintiff to the mortgage thereon in favor of 
appellee Thompson, as such decree would result in the 
destruction of the homestead rights. This question is 
neither presented by the pleadings in the case, nor was it 
in any way determined by the trial court. It would seem 
that if the homestead right was acquired prior to the time 
of the execution of the mortgages in favor of the creditors, 
Thompson and the plaintiff, equity would not, either by 
the marshaling of assets or by equitable subrogation, give 
to the plaintiff a claim on the homestead superior to the 
rights of the homestead claimant. But this question can 
better be presented and raised under proper pleadings and 
by proofs disclosing the facts in regard thereto; and until 
such is done, it is unnecessary to discuss the subject. We 
are of the opinion that the plaintiff, under the pleadings 
and proof, is entitled to a decree subrogating him to the 
rights of the appellee Thompson in and to the mortgage 
the latter held on the land lying in Jefferson county, for 
such sum as is found due plaintiff remaining unsatisfied 
after a sale of the land in Clay county on which both held 
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mortgages, and the application of the proceeds thereof 
to the payment of the full sum due the senior to the ex- 
clusion of the junior incumbrancer. 

The decree of the district court is reversed and the 
cause remanded for further proceedings not inconsistent 
with the views herein expressed. 


. REVERSED AND REMANDED. 


GEORGE BECKER EL UX. V. JOHN P. Breen. 
FiLep AprIL 9, 1903. No. 12,496. 


1. Written Offer to Allow Judgment to Be Taken: AccEPraNce: No- 
Tick. A written offer to allow judgment to be taken against a 
defendant for a sum specified, made under the provisions of sec- 
tion 565 of the Code of Civil Procedure, to be available for the 
purpose of the.rendition of a judgment on such offer of com- 
promise, must be accepted and notice thereof given to the party 
making the offer within five days from the time of making the 
same. : 


2. Motion to Vacate Judgment Rendered on Offer to Compromise: 
Error. Held, In the case at bar, the trial court erred in over- 
ruling-a motion to vacate a judgment rendered on an offer to 
compromise made in pursuance of the provisions of said section, 
it being disclosed by the record that there was no acceptance of 
such offer and no notice of acceptance given within the time and 
manner required by statute. 


Error to the district court for Douglas county: Irvine 
F. Baxrer, District Jupcr. Reversed. 


Carl H. Herring and Charles S. Lobingier, for plaintiffs 
in error. 


John P. Breen, pro sé. 


HoLcomes, J. 


In this action the plaintiff sued to recover $100 for 
attorney’s fees alleged to be due him from two defendants, 
husband and wife. In the lower court, where the case was 
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pending on appeal, the wife answered separately by a gen- 
eral denial, and the husband answered, alleging that the 
services performed were by virtue and in pursuance of an 
express oral contract for which the answering defendant 
was to pay the sum of $25, which at all times he had been 
ready and willing to pay, and which he brings into LOnnG 
and tenders to the plaintiff. 

After the issues were formed and the cause had been 
regularly continued over the term, the plaintiff filed in 
the action what purported to be a written offer to allow 
judgment to be taken against the defendants for the sum of 
$75, whereupon the order of continuance was set aside 
and vacated, and judgment entered against the defendants 
for the sum mentioned in the offer. The defendants at the 
same term, and on the second day following, filed a mo- 
tion praying the court to set aside and vacate the judg- 
ment so rendered, assigning different reasons therefor, the 
substance of which was that the judgment was erroneously 
entered, and the written offer on which the court acted 
was improperly filed in the case. The motion was sup- 
ported by affidavits. In the order overruling the motion, 
it is recited that “even if it he conceded thatthe said judg- 
ment was irregularly entered in this case, still the court 
find that there being no evidence or showing offered by the 
said defendants in support of their motion that they have 
any defense to the said plaintiff’s cause of action or to 
the said judgment ag it stands, their motion to vacate 
the said judgment should be overruled.” The offer to 
allow judgment to be taken against the defendants was 
served on the plaintiff October 23, 1900. An acceptance 
by the plaintiff is noted thereon, without any date as to 
the time accepted. The offer was not filed in the case until 
June 29, 1901. It is disclosed by the record that the de- 
fendants had no notice of any acceptance of the offer of 
compromise, and no knowledge of the proceedings had in 
the district court at the time it was filed in the case, the 
order of continuance vacated, and judgment rendered ac- 
cording to its terms. The paper filed appears to have 
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been a copy left with the plaintiff at the time it was 
made in October, 1900. It is, we think, manifest that the 
offer was made as an offer to compromise under and in 
pursuance of the provisions of sections 565 and 566 of the 
Code of Civil Procedure, title 15, chapter 1, entitled “Offer 
to Compromise.” 

While there are other provisions relating to the confes- 
sion of judgments (sections 433 to 437 of the Code of: 
Civil Procedure), and offers to confess judgment (section 
570), it is apparent from an inspection of the record in 
the case at bar that the proceedings taken were not in 
pursuance of either of the sections last referred to. There 
was no appearance in court by defendants, and no paper 
filed therein by them, whereby they either confessed or 
offered to confess judgment under the provisions of said 
last mentioned sections. Recurring, then, to section 565, 
it is to be observed that when an offer in writing to allow 
judgment to be taken against a defendant for a sum 
specified is served on the plaintiff, and he accepts the 
offer and gives notice thereof to the defendant or his 
attorney within five days after the offer is served, the 
offer and an affidavit that the notice of acceptance was 
delivered in the time limited may be filed by the plaintiff, 
which shall be noted on the journal, and judgment ren- 
dered accordingly. If, however, the notice of acceptance 
is not given in the period limited, the offer shall be deemed 
withdrawn, and shall not be given in evidence or men- 
tioned on the trial. These provisions were not complied 
with and the written offer expired by limitation, when 
not accepted and notice thereof given within the time 
stated. The plaintiff was not authorized to make any 
use of the written offer different from that contemplated 
by the statute, and his failure to give notice of the ac- 
ceptance of the offer within five days from the time it 
was served on him operated, by reason of the provisions 
of this section, as a withdrawal of the offer, and there- 
after it could have no force or effect, and could not serve 
as a basis on which a judgment could be rendered, with- 
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out the consent of the defendants. The judgment, it-is 
manifest froin an inspection of the record, was irregularly 
and erroneously entered, and the motion to have it va- 
cated ought to have been sustained. 

The reason given by the trial court for overruling the 
motion, because no showing of a defense was presented, 
can nbdt, we think, be upheld in the face of the record dis- 
closing a meritorious defense to the plaintiff’s cause of 
action pleaded in the separate answers of the two defend- 
ants. The offer was in its nature an offer to compromise, 
and was withdrawn because of failure to give notice of 
its acceptance. It was thereafter as though no such offer 
had been made. It could serve no further purpose in the 
case. It could not be used as evidence, or as a basis for 
the rendition of a judgment against the defendants. The 
offer of compromise having no virtue or life after non- 
acceptance for five days, we are confronted with a record 
from which it appears that the trial court rendered its 
judgment in favor of the plaintiff with the pleadings in the 
state in which we find them, and with no evidence in 
support thereof, and nothing from which it can be said 
the judgment was by consent of parties, nor in pursuance 
of a confession that the amount for which the judgment 
was rendered was due from the defendants to the plain- 
tiff. A judgment so rendered is erroneous and contrary to 
law, and can not be upheld when properly challenged. 

For the error committed in the rendition of the judg- 
ment and in overruling the motion to vacate the same, 
the judgment complained of is reversed, and the cause 
remanded for further proceedings. 


REVERSED AND REMANDED. 
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JoHN D. Knicutr, Executor oF THE Last WILL AND 
TESTAMENT OF HELBNA V. W. KNIGHT, DECEASED, V. 
Amos H. DENMAN ET AL.* 


Fitep Aprin 9, 1903. No. 11,503. 


1. Pleading: ALLecaTIon: DeniaL. The denial of an allegation that 
“Helena V. W. Knight, on and prior to the 25th day of April, 
1898, was the owner in fee simple and entitled to the possession 
of” certain premises, in ipsis verbis, accompanied by a plea that 
prior to October 25, 1898, defendant had acquired title to the 
premises by adverse possession, and accompanied by a denial that 
the. plaintiff, who was claiming as executor of Helena V. W. 
Knight, had title or right of possession, and accompanied by 
specific denials of plaintiff’s alleged executorship, of the death 
of Helena V. W. Knight, and of plaintiff’s right in the premises, 
does not deny the antecedent title of Helena V. W. Knight. 


2. Former Holding Reaffirmed. Former conclusion adhered to, both 

as to the negative pregnant in defendant’s denial of Helena V. W. 

* Knight’s title, and as to error in the instructions by which the 

issue of defendant’s adverse possession was submitted to the 
jury. 


Error to the district court for Butler county: EDWARD 
Bates, District JupGp. Judgment of reversal adhered to. 


Edmund C. Strode, Jease B. Strode and Matt Miller, for 
plaintiff in error. 


George P. Sheesley, Edwin E. Good and Charles H. 
Slama, contra. 


. Hastings, C. 


This is a rehearing of the case which appears in 64 Neb. 
°814. It was held that the judgment of the lower court 
should be reversed, because the question of the adverse 
possession by the defendant of the land in controversy 
for the time requisite to bar plaintiff’s action was not 
properly submitted at the trial. The judgment was sought 
to be supported by the claim that the evidence of the plain- 

* Rehearing of case reported in 64 Neb. 814. 
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tiff had wholly failed to establish the title of plaintiff’s 
testatrix, and that, therefore, the verdict was right what- 
ever error might have been committed in submitting the 
question of adverse possession to the jury. The conclu- 
sion was reached that the answer of Denman raised no 
issue as to the original title of plaintiff’s testatrix, and 
that, therefore, the failure to offer: sufficient evidence to 
maintain it was no bar to a recovery on his part. This 
contention at the former hearing is now strenuously as- 
serted, and less earnestly the other contention, also, that 
the question of adverse possession was properly submitted 
by the instructions given. 

The petition, as stated in the former opinion, alleged 
that on and prior to April 25, 1898, Helena V. W. Knight 
was the owner and entitled to the immediate possession 
of the land; that plaintiff was her executor, and that by 
the terms of her will the title passed to him, and he had 
duly qualified, and that defendants kept him out of pos- 
session. Plaintiff proved at the trial no title in his testa- 
trix. He merely tendered a deed to her made by one Mc- 
Leod. The question is whether the answer tendered by 
the defendant Denman, in whose favor the judgment runs 
which is sought to be reversed, required the production of 
such proof. That answer was filed, under leave of court, 
as an aniendment, and first denies “that Helena V. W. 
Knight on and prior to the 25th of April, 1898, was the 
owner in fee simple and entitled to the possession” of the 
premises in controversy; the answer denies her death; 
denies that she left a will making the plaintiff her ex- 
ecutor; denies that plaintiff was her husband, or qualified 
as executor; denies that he is executor; denies that he is 
entitled to the possession of said premises, and denies that 
the defendant unlawfully keeps him out of such possession. 
The next paragraph of the answer alleges that defendant 
is the owner, and for more than ten years prior to the 
15th day of October, 1898, he was the owner of said prem- 
ises, and that during more than ten years immediately 
preceding the said 15th day of October, 1898, he has been 
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continuously in the actual, exclusive, open, notorious, hos- 
tile and adverse possession of said premises. He denies 
that plaintiff is entitled to any interest or has any interest 
in said premises or is entitled to possession thereof. In 
the next paragraph he denies that he was ever wrongfully 
in the possession of suid premises, and denies that plaintiff 
is entitled to any rents or profits thereof, and denies that 
he is indebted to the plaintiff in the sum of $640 per annum 
or in any sum whatever. 

The first question raised is whether or not this answer 
denies the original title of the plaintiff’s testatrix. This 
court at the former hearing concluded that it did not. A 
somewhat careful consideration of the case leads us to the 
same conclusion, namely, that the answer, taken as a 
whole, merely alleges, when fairly construed, a title by 
adverse possession, with a special denial that the title had 
passed to plaintiff. It fails to deny in such terms as to 
raise an issue, the allegation that prior to the 15th day of 
April, 1898, Helena V. W. Knight was the owner. It 
alleges that for more than ten years prior to October 25, 
1898, defendant had been continually in the adverse pos- 
session of the land. It denies in ipsis verbis that on and 
prior to April 25, 1898, Helena V. W. Knight was the 
owner and in possession. This can not be treated as a 
denial that she was the owner prior to the acqnirement of 
defendant’s alleged right by adverse possession. The de- 
nial in its literal terms would be true, if only she was not 
the owner on the 25th day of April, or if, being the owner 
on that day, she was not owner prior to that time; when 
construed in connection with the allegation of adverse 
possession more than ten years prior to October 25, 1898, 
the denial should be given no broader effect than that 
specific plea. The answer might every word of it be lit- 
erally true, and the original title of the testatrix have 
been perfect up to April 25. 

The fact that the defendant Denman tendered no proof 
of title in himself, except by adverse possession, should be 


allowed no weight in considering the mere terms of his 
29 
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answer; but where the evidence only puts in issue the 
question of possession on the part of the defendant, it 
would seem that justice requires that the pleadings should 
not be allowed to constructively present in this court an 
issue of title. The title of plaintiff’s testatrix not being 
put in issue by a direct denial, it should not be held to be 
put in issue simply by mere inference, through the asser- 
tions by defendant of title in himself. Such assertions 
should be referred to his claim of adverse possession. De- 
fendant’s allegations of title in himself, accompanied by 
his allegation and attempted proof of adverse possession, 
should be construed to have reference only to the case 
made by him. If he wished, under such circumstances, to 
put the plaintiff upon proof of the testatrix’s original 
title, he should have made his denial explicit enough to 
cover in terms plaintiff’s allegations of title in the testa- 
trix. We think that the denial in the first paragraph, 
which is the only one in the answer as to Helena V. W. 
Knight’s ownership, is a negative pregnant, entirely recon- 
cilable with the proposition that Helena V. W. Knight did 
have title prior to the accruing of the defendant’s right by 
adverse possession. It merely denied that both on and 
prior to April 25, 1898, she had a title. No inferential 
denial of that title by reason of a mere assertion of de- 
fendant’s would amount to a demand of proof. The sub- 
sequent denials in the answer as to the right, title and 
possession of the plaintiff did not operate to put in issue 
Helena V. W. Knight’s original title, because they are ac- 
companied by special denials of the devolution of that title 
upon the plaintiff. It follows that there is nothing in this 
auswer which puts in issue the original ownership of the 
testatrix prior to the accruing of defendant’s alleged title 
by adverse possession. ‘There is no call in this case to 
apply the rule that pleadings are to be liberally con- 
strued to accord with the theory on which evidence has 
been introduced. The evidence of the defendant puts 
nothing in issue as against Helena V. W. Knight’s title. 
No injustice, therefore, can be done in this case by re- 
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quiring him to put her title in issue by express terms. 
here are numerous cases where a negative pregnant, hav- 
ing been treated as a good denial at the trial, is so treated 
_ on appeal. Here, however, the party who won on the issue 
presented by the evidence is seeking to justify alleged 
errors in the manner of submitting that issue by saying 
that it does not make any difference whether or not that 
issue was rightly tried; that the one as to the original title 
was made by the pleadings but was not met by the evi- 
dence, and the verdict was right on that ground. When 
such technical use is sought to be made of a pleading, it 
should itself conform to technica] requirements. 

This brings us to the consideration of the second ques- 
tion raised, namely, were the instructions given at the 
trial misleading as to the necessity of continuous adverse 
possession? We see no reason to alter the conclusion in 
that respect reached at the other hearing. The court by 
its sixth instruction, given at defendant’s request, told the 
jury, in substance, that if the cause of action accrued to 
the plaintiff more than ten years before the institution of 
this action, then it was barred. As a matter of fact there 
might have been an action ten years previously for the pos- 
session of these identical premises against the same de- 
fendant; that cause of action might have been interrupted 
in various ways; the defendant might have removed from 
these premises, and simply stayed away from them. While 
he was away the cause of action would have been inter- 
rupted. He might have entered into an agreement with 
the plaintiff’s testatrix to pay rent and while such prom- 
ise lasted of course his possession would not be adverse. 
The cause of action would be at once restored in the first 
supposed case when he returned to the premises; in the 
second, when he repudiated his agreement and refused to 
continue the payment of rent. This sixth instruction seems 
to leave the whole element of continuity in the adverse 
possession entirely out of the statute of limitations, and 
make the sole test the mere question of whether a cause 
of action for these same premises had accrued against this 
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defendant ten years before the institution of the present 
action. : 

Each party in this case appeals to the conduct at the 
trial and what took place as establishing his own construc- 
tion of the pleading. The question of title in the plaintiff 
is submitted by the court in the fourth instruction given on 
the court’s own motion, but the construction contended for 
by the plaintiff called for such a submission of that ques- 
tion. While there is no denial of Helena V. W. Knight’s 
title, there is a denial in express terms that it ever de- 
veloped upon the plaintiff, and a denial of plaintiff’s right 
of possession. 

Counsel say that the plaintiff in this case could not be 
permitted to claim the advantage of the opening and clos- 
ing which would be theirs only if their case was denied, 
and at the same time claim that their case was not denied. 
There is no force in this coutention. So long as the devo- 
lution of this title from the testatrix to the plaintiff was 
denied, the right to open and close manifestly belonged 
to the plaintiff, and there can be no force in the claim that 
the submission of the question of plaintiff’s title and right 
of possession to the jury shows that Helena V. W. Knight’s 
title was treated as denied. We are constrained to think 
that if the action of the trial court and of the parties at 
the trial is to be taken as interpreting this pleading, it 
certainly must be taken to have interpreted them to the 
effect that Helena V. W. Knight’s original ownership was 
undenied, but that its devolution was and that defendant 
was claiming by adverse possession. 

Nor do we think that any force can be given to the fact 
that the first answer filed by the defendant in this case 
was a general denial. After filing such answer he seems 
to have been alarmed at the possibility of not being per- 
mitted to introduce, under such a plea, his evidence of 
adverse possession, and he thereupon resorted to the allega- 
tions in the answer which we have recited. The making 
of such an answer is manifestly an abandonment of the 
first one, and the court and the parties were evidently justi- 
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fied in holding that the trial was conducted upon the 
amended answer, which was the only one mentioned in the 
instructions or appealed to in the trial. 

The proposition that the motion for a new trial and the 
petition in error do not raise the objection which is now 
made, namely, that Mrs. Knight’s original title was not 
put in issue, seems to us also to have little force. It was 
not necessary that it should be so raised. The question is 
not now raised except by the defendant in error, who 
brings it forward as a reason why errors committed in the 
course of submitting to the jury the issue of adverse pos- 
session should now be disregarded. When the plea is 
raised that these errors could have no force because the 
verdict is right and no evidence of title was introduced, it 
ig time enough, then, for the plaintiff in error to reply that 
that title was not disputed by the answer. 

It is recommended that the former conclusion be ad- 


hered to. 


KIRKPATRICK and LOBINGIER, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former conclusion is adhered to. 


FORMER DECISION ADHERED TO. 


OMAHA Bripen & TERMINAL RAILWway COMPANY V. DAVID 
C. WHITNEY, JR., ET AL.* 


Finep Aprin 9, 1903. No. 12,710. 


1. Use of Land by Railway Company: Consent of OwNneER. Where a 
railway company, having no estate in land, places on it, ‘with the 
knowledge and consent of the owner, an embankment, riprapping, 
ties and rails, and maintains and uses such track for its own 
purposes, without objection from the owner, such track remains 
the property of the railway company in the absence of any agree- 


* Rehearing allowed. Judgment modified. See opinion, p. 399, post. 
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ment to the contrary and of any intention on its part to make 
such track appurtenant to the real estate. 


2. Implied Agreement. Under such circumstances, an agreement by 
the licensor that the track shall remain thé property of the rail- 
way company is implied. Fischer v. Johnson, 106 Ia. 181. 


3. Railway Company: AGREEMENT: DerEep: Estorprr. Where the rail- 
way company, before constructing its track, has settled a dispute 
as to the boundaries with the owner of the land, by the terms of 
which settlement deeds are to be made by each party to the other 
of their respective holdings, the fact that such deed is not made 
until after the construction of the track, and by its terms con- 
veys the land “and all appurtenances thereto belonging,” will not 
prevent the railway company or its grantees from showing, as 
against the owner and his grantees with notice, the true state of 
the title, when the track was built; nor will such deed carry the 
ownership of the tracks, they not being expressly mentioned, and 
not being legally appurtenant to the owner’s estate. 


4, Condemnation Proceedings: Damacrs: VALUE oF Track. In con- 
demnation proceedings by the grantee railway company to obtain 
a right of way over the land, the value of the track should not be 
added to the owner’s damages for the taking of the land, the 
railway company having remained continuously in> possession, 
since the first construction of the track by itself and its grantor. 


Error to the district court for Douglas county: Jacos 
Fawcett, Districr Juper. Affirmed in part. 


John C. Wharton, William Baird, Edgar A. Baird and 
Clair J. Baird, for plaintiff in error. 


Frank H. Gaines, James EH. Kelby and John A. Story, 
contra. 


HASTINGS, C. 


The question in this case is the ownership of certain 
railroad embankments, riprapping, rails and ties of an 
agreed value of $3,979, which are upon the premises in East 
Omaha sought by the plaintiff in error to be condemned 
for its right of way. The track was originally laid in 
1889 and 1890 by the Union Pacific Railroad Company. 
The riprapping was placed in 1891, and the Union Pacific 
Company operated the line until March, 1894, when the 
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plaintiff in error acquired it by assignment from the 
Union Pacific Company, through the Nebraska Construc- 
tion Company, under a decree of the United States court, 
in connection with other portions of the same line, and 
in consideration of the sum of $85,000. In accordance with 
this decree, and upon the payment of the $85,000, the 
Union Pacific Company turned over to the bridge and 
terminal company about seven miles of trackage, and the 
bridge and terminal company went into possession, and 
have used and occupied it ever since. Neither the Union 
Pacific Company nor the bridge and terminal company 
made any claim to possessing the right of way over the 
premises on which this particular portion of track was 
located, and in May, 1900, the bridge and terminal com- 
pany filed in the county court of Douglas county its peti- 
tion, alleging that it was duly incorporated under the laws . 
of the state of Nebraska as a railroad company, and for 
the purpose of constructing a railroad bridge over the 
Missouri river, and operating a railway line between the 
cities of Council Bluffs and Omaha, and that a part of its 
road was located over the land in question in these pro- 
ceedings. Appraisers were appointed, who returned an 
assessment of the value of the land sought to be taken. An 
appeal was taken from their assessment by the owners of. 
the lands, and a hearing had, and the value of the lands 
taken was assessed at $9,614.50. From this finding as to 
the value of the lands no appeal has been taken. The 
question as to the ownership of the railway trackage over 
it, for the securing of the location for which the condemna- 
tion proceedings were taken, was, by stipulation, separately 
tried, and the court found that the railway trackage, em- | 
bankments and riprapping, of the agreed value of $3,979, 
was the property of the owners of the land, and not of the 
bridge and terminal company, and added to the damages 
returned by the jury the sum of $3,979. A motion for new 
trial having been overruled, from this last portion of the 
judgment error proceedings were taken, and the question 
now in this action is simply the ownership of this partic- 
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ular portion of the railroad track, embankments and rip- 
rapping. : 

The title of the defendants in error to these premises is 
by virtue of deeds from the Council Bluffs & Nebraska 
Terry Company and from Anthony W. Street, its trustee, 
made in December, 1892. Just previous to these convey- 
ances, and as preliminary to them, the Union Pacific Com- 
pany made in December, 1892, to Street, a deed reciting 
that there had been certain controversies between the 
Union Pacific Railroad Company, the East Omaha Land 
Company, the Council Bluffs & Nebraska Ferry Company, 
and Anthony W. Street, its trustee, with respect to the 
ownership of certain lands in the county of Pottawattamie 
and state of Iowa; that in a ‘suit pending between the said 
parties in the circuit court of the United States for the 
district of Nebraska, to settle their respective interests in 
such real estate, the parties had settled their respective 
interests in such real estate, and determined the portions 
belonging to each, and in such settlement the Union Pa- 
cific Railroad Company had agreed to convey these prem- 
ises in question to such persons as the ferry company and 
Street, its trustee, should designate, and that said Anthony 
W. Street, trustee, had been designated as such grantee; 
that the Union Pacific Company, therefore, in considera- 
tion of the sum of $1 and of the premises aforesaid, 
“oranted, bargained, sold, demised and quitclaimed, and 
by these presents does grant, bargain, sell, demise and 
quitclaim,” to Street, the lands on which this railroad 
track is situated. The deeds of the ferry company and of 
Street: to defendants each contained the proviso, “subject 
also to right of way, if any, fifty feet wide, now occupied 
by tracks of Union Pacific Railroad Company.” 

It is clear that the railway company constructed this 
track, and did so after the settlement of 1889. It is clear 
that both the ferry company and Street were aware of such 
construction, and of the ‘presence of the railroad track 
upon these premises, and the continuance in their use by 
the Union Pacific Company. They discontinued their in- 


A 
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junction proceedings against such use of their land as a 
part of the settlement of 1889. The assignment of the 
Union Pacific Company’s interest in this trackage to the 
East Omaha Land Company was pursuant to a decree of 
court, as stated before, and on the same day the East 
Omaha Land Company assigned its right in the trackage 
to the Nebraska Construction Company, which at cnce as- 
signed to the bridge and terminal company, plaintiff in 
error. , 

The question presented, therefore, is simply, whether or 
not, after the settlement of the “divers controversies and 
disputes” between the Union Pacific Company and the 
East Omaha Land Company and the Council Bluffs and 
Nebraska Ferry Company, in 1889, and after the making 
of the deed by the Union Pacific Company in 1892, it still 
retained its ownership of 1,251 feet of trackage, embank- 
ments and riprapping on this land which purported to be 

conveyed by the deed. If the deed conveyed the track to 

Street, as it assumed to convey the land on which it was 
situated, then Street’s deed to defendants carried the 
track to them, and their judgment for its value is right. 

It is true that neither party will quite admit that this is 
the sole question in the case; or, rather, after doing so, 
each seeks to indicate a line of retreat. The plaintiff, after 
admitting that this land in question is embraced within 
the limits of the specific description in the deed of the 
Union Pacific Company to Street, urges that it is excluded 
by the recital that the conveyance is of certain lands “in 
Pottawattamie county, in the state of Iowa,” whereas these 
lands are in Nebraska. It seems unnecessary to discuss 
this contention. The specific description will control the 
general recital. There seems no doubt as to the intention 
of the parties as gathered from the instruments and the 
facts to which it is to be applied. 

The defendants urge that the decree under which the 
trackage was assigned to the plaintiff, relates to trackage 
on “lands of the East Omaha Land Company”; that the 
decree found the $85,000, in consideration of which the 
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assignment was made, was the amount of a lien held for 
expenditures by the Union Pacific Company on lands of 
the East Omaha Land Company in laying tracks under a 
contract for the latter company’s accommodation. But 
they admit that this track in question is specifically in- 
cluded in the description. They admit that the track was 
laid under the Union Pacific’s contract with the land com- 
pany, which included an agreement by the latter to furnish 
right of way. The decree and assignment were evidently 
a settlement of the entire transaction, and included in 
specific terms the transfer of any rights the railroad com- 
pany had ‘in this piece of track. In the case of this decree 
and assignment, as in that of the deed to Street, the specific 
description and the intentions of the parties should con- 
trol a general recital. 

One other point made by the plaintiff, aside from the 
construction of this deed, should also be noted. This is 
the claim that in certain cases where a railroad company 
has without rights entered upon land and put down its 
track, on subsequently entering proceedings to condemn it, 
takes the premises as they were when it entered upon 
them. Its right of eminent domain clothes it with a quasi 
public character, and the evident use and purpose of the 
taking prevents any presumption of an intention to dedi- 
cate as a part of the owner’s realty the things attached to 
the soil. It seems clear that such is not this case. 

In this case, the track was laid under an agreement with 
the East Omaha Land Company and for. its accommoda- 
tion, and not with a view to acquiring any right of way by 
the railroad company. The right of way was to be fur- 
nished by the land company, and the railroad retained the 
ownership of its track, as the $85,000 decree shows. It 
would not seem that under such circumstances the right of 
seizure for public purposes would apply. 

In any event, any inchoate right derived from taking the 
land and laying track upon it would pass under this deed 
of December, 1892, to Street, if the terms of the deed and 
the circumstances, taken together, indicate such an inten- 


Vou. 68] JANUARY 'TERM, 1903. 395 


Omaha Bridge & Terminal R. Co. v. Whitney. 


tion. We, therefore, do not hesitate to say that the sole 
question is whether or not the track in question went to 
Street, as trustee, by the railroad company’s deed of De- 
cember, 1892. If it did, of course, there is no question that 
it went to defendants by Street’s deed to them, notwith- 
standing the express proviso in Street’s deed to them, “sub- 
ject also to right of way, if any, over said premises fifty feet 
wide, now occupied ‘by tracks of Union Pacific Railroad 
Company.” On the other hand, it seems that this proviso 
was ample to preserve to the railroad company and to its 
grantee, the plaintiff, any rights which, under all the cir- 
cumstances, the railroad company retained as against 
Street. 

The trial court in this present-case held that the deed 
conveyed to Street all tne rights of the Union Pacific Com- 
pany, including everything which was attached to the soil, 
inasmuch as the deed made no reservations. Plaintiff in 
error claims that the deed was made merely pursuant to the 
_ settlement of 1889, and that the track was laid after the 
settlement was completed; that the railroad company in- 
tended, as the recitals of the deed and the circumstances of 
its making show, merely to acknowledge that it had no 
interest in the land, and did not mean, and was not under- 
stood to mean, to abandon its claim to the trackage, em- 
bankments and riprapping, which had been built at the 
Union Pacific Company’s expense, with Street’s full knowl- 
edge and concurrence, 

The identical question here was before the Iowa su- 
preme court in Van Husen v. Omaha B. & T. R. Co., 118 © 
Ia. 366, 92 N. W. 47. The portion of this same track 
really lying in the state of Iowa was held to have passed 
to Street under the railroad company’s deed of December, 
1892, and from him to the defendants. This conclusion is 
reached on the ground that the description in the deed does 
not disclose any ambiguity ; that its terms are clearly suffi- 
cient to include the track, embankments, and riprapping, 
which are all appurtenant to the land, and therefore no 
evidence can be adduced to show any other intent than to 
include them. 
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It is held that the embankment thrown up out of the 
soil itself was certainly a part of the real estate. The ties 
and rails and the riprapping are distinctly and strongly 
attached to theland. It is by the Iowa court conceded that 
where such materials are attached by one not the owner, 
they do not, in a proper case, become part of the realty. 
Here it is found by the Iowa court that they do, because 
they must, as against one who conveys that land together 
with all “appurtenances hereunto belonging,” be held to 
pass in the absence of any reservation. 

The Iowa court grants the doctrine that one who, by 
sufferance of the owner, erects improvements for his‘own 
use on the land of another, retains their ownership in the 
absence of any restricting condition, and may remove them, 
or, if a railroad company, may institute condemnation pro- 
ceedings, and acquire the land without paying the owner, 
who never had a right in them, for their value. But it 
finds that such doctrine introduces no reservations into 
a deed. It finds the question at issue a very narrow one, 
and wholly settled by the doctrine of estoppel. It says that 
the railroad company’s deed, if it did not convey this road- 
bed, conveyed nothing, and neither it nor its grantees 
should be permitted to claim this. It concedes that but for 
the estoppel in this deed the Union Pacific Company and ° 
its grantees would be at liberty to claim this embankment, 
track and riprapping so far as it consists of material 
brought there by the company, and is the result of its 
efforts, a8 personal property. St. Louis, K. é 8. W. R. Oo. 
v. Nyce, 61 Kan. 394, 59 Pac. 1040, 48 L. R. A. 241; Justice 
wv. Nesquehoning V. R. Co., 87 Pa. St. 28. 

The Iowa court finds the reservations in the deeds of the 
ferry company and of Street of no importance, as they 
neither recognize nor affirm a right in the Union Pacific 
Company. Evidently, they are of no importance if the 
main thesis of the Iowa decision is allowed, namely, that 
the deed of 1892 left no rights in the Union Pacific Com- 
pany as regards this portion of the tracks it was using and 
continued to use. If, however, there was no such estoppel 
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as regards Street wrought by the decd to him against the 
railroad company’s claiming an ownership of the track, it 
would seem that the acceptance of these subsequently made 
deeds would prevent defendants from claiming more rights 
than. he had. 

We entirely agree with the Iowa court that the question 
here turns upon the effect of this deed. We entirely dis- 
agree as to the particular estoppel which defendants may 
rely on. A deed which recites that it is made in considera- 
tion of a previous agreement that the maker should be 
deemed to have no title to the lands purporting to be con- 
veyed, can hardly constitute an estoppel against the gran- 
tor’s asserting, as against the grantee, that between the 
time of making the agreement and that of executing the 
deed he had no title, especially when in fact he never had 
one. : 

The agreement of 1889 does not, in terms, say that the 
railroad company had no title. It does, however, recite 
that in settlement of litigation over the title and boundary 
-of lands the three parties have mutually agreed to convey 
certain portions to each other. The making of this agree- 
ment certainly was an abandonment of any claim or title 
on the railroad’s part to this land. As against Street, who 
was a party to the agreement, it was certainly at liberty 
thereafter to say that any improvement put by it sub- 
sequently on the land with his knowledge and consent 
was not so placed by it as owner, and did not become ap- 
purtenant to the soil. 

Defendants aré in no better position than Street. The 
railroad company was in possession of its improvements. 
In this state it has been held that the continued possession 
of a grantor is notice to the world of any interest he still 
retains in the land, even contrary to the express recitals 
of his deed. Kahre v. Rundle, 38 Neb. 315. 

The reservations in the deeds of defendants expressly 
told them that their grantor was not covenanting against 
claims of the railroad company, and that defendants were 
getting only such rights as Street and the ferry company 
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actually had to that portion which the railroad.company 
" was occupying. ; 

We are constrained to think that as against this deed, 
which recites that it is made pursuant to and in considera- 
tion of an agreement relinquishing all title to this land, 
which was made in 1889, the railroad company was at 
liberty to set up its ownership of improvements made by 
Street’s sufferance after the agreement, although they - 
were not reserved. They were made at a time when the rail- 
road company was recognized by all parties to have no 
interest in the land. ‘hey were made distinctly for the 
maker’s own purpose, and remained wholly under its con- 
trol. While physically appurtenant to the soil, they were 
not so legally, and consequently did not pass with the sub- 
sequent deed made pursuant to the settlement, in which 
they are not in express terms either included or reserved. | 
That Street so understood is clear from his reservations, 
which apprised the defendants that these were the railroad 
company’s tracks. To hold that this deed to Street estops 
any one from asserting that between 1889, when the agree- 
ment was made, and December, 1892, the date of the ex 
ecution of the deed, the railroad company held no title to 
this land, is to “stick in the bark” of the doctrine as to 

estoppel by deed. This deed is anything but an assertion 

of title on the railroad company’s part during that time. 
Whatever effect is to be given to-the surrounding circum- 
stances and the situation of the subject matter of a deed 
in determining the intentions of its parties, it is clear that 
the ownership of these improvements must become legally 
appurtenant to Street’s estate in the land before his con- 
yeyance to defendants can of itself vest them with such 
ownership. We are clear that it never became so appur- 
tenant, and that there are no facts shown in the record that 
estop plaintiff from so claiming in this proceeding. 

It is recommended that so much of the trial court’s ac- 
tion as added the agreed value of these improvements, to 
wit, $3,979, to the judgment, be set aside and vacated, and 
that the judgment be affirmed for the amount found by the 
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jury as the value of the 2.87 acres of land taken, to wit, 
$9,614.60. 


Kirkpatrick and Losrnerer, CC., concur. 


By the Court: For the reasons stated in the foregoing 
Opinion, so much of the trial court’s action as added the 
agreed value of these improvements, to wit, $3,979, to the 
judgment, is set aside and vacated, and the judgment af- 
firmed for the amount found by the jury as the value of the 
2.87 acres of land taken, to wit, $9,614.60. 


AFFIRMED IN PART. 


The following opinion on rehearing was filed April 21, 
1904. Former judgment modified: 


1. Eminent Domain: AwarD: VALUE oF IMPROVEMENTS. Ordinarily, 
when a railroad company enters upon land of another and con- 
structs a road-bed and tracks thereon, and occupies the land for 
right of way purposes, and thereafter condemnation proceedings 
are had to appropriate the land on which the road-bed is con- 
structed, under the law of eminent domain the landowner can 
not in such proceedings have the value of such improvements in- 
cluded in his award. 


2. Agreement With Third Parties: Private Use. Where, however, 
such improvements are made on the land of another under a con- 
tract, arrangement or agreement with third parties, to be used 
for private purposes, the law relative to the seizure of property 
for a public use does not apply. 


3. Determination of Rights. The rights of parties in such a case are 
to be nieasured and determined by legal principles generally ap- 
plicable to improvements in the nature of trade fixtures by a 
tenant or licensee in the possession and use of the real estate on 
which the improvements are made. 


4. Road-bed and Track: Deep. A road-bed or embankment built out 
of the soil, and with riprapping for its protection, on which ties 
and rails are laid for use as a railway-track, is not an improve- 
ment placed upon land in the nature of a trade fixture, but is a 
part and parcel of the land itself, and where there are no ex- 
ceptions or reservations will pass by a deed of conyevinre as 
does the real estate on which constructed. 


5. Estoppel by Deed. Whatever be the form or nature of the con- 
yeyance of real property, if the grantor therein sets forth on the 


400 


NEBRASKA REPORTS. [VOL. 68 


a ee eS 


Omaha Bridge & Terminal R. Co. vy. Whitney. 


face of such instrument,’ by way of recital or averment, either 
in express terms or by necessary implication, that he is seized 
or possessed of a particular estate in the premises conveyed, then 
such grantor and all persons claiming under him are ever after- 
ward estopped from denying that he was so seized and possessed 
at the time he made such conveyance. Hagensick v. Castor, 53 
Neb. 495. 


6. Eminent Domain: Drrp: Roap-Bep: Ties ann Rarts: Pixrures. A 


railroad corporation, under an agreement with a land company 
to furnish the latter certain trackage facilities, entered upon land 
belonging to a third party and constructed a road-bed and rail- 
way-tracks thereon, and occupied and used the same as a licensee. 
Afterwards negotiations were entered into for the sale of the 
real estate, a part of which was thus occupied, by the owner to a 
purchasing syndicate. During the negotiations a deed for the 
lan on which the improvement was made was requested and ob- 
taired from the railroad company, which was executed and 
delivered so as to consummate the sale, and in pursuance of a 
prior agreement with the landowner, in settlement of existing 
controversies over land boundaries, and which conveyance con- 
tained no reservation or exception, and ran to the owner, who 
in turn conveyed to the purchasing syndicate. Held, (1) That 
in proceedings begun thereafter by those claiming under and 
through the railroad corporation to condemn a right of way 
along where such embankment was constructed, the title to 
the embankment or road-bed thus constructed had passed by 
such conveyances, and that the owners of the land were entitled 
to recover the value of the road-bed in such proceedings; (2) 
that the ties and rails constituting the railway-track had not, 
under the circumstances disclosed in the record, lost their char- 
acter as personal property in the nature of removable trade fix- 
tures, and remained the property of the railroad company and 
those claiming under it, the value of which should not be in- 
cluded in the award to the landowners in such condemnation 
proceedings. 


Howcoms, C. J. 


This cause is submitted on rehearing. The object of the 
action begun in the lower court was to condemn real 
estate, for right of way purposes, belonging to the defend- 
ant in error, a syndicate owning land in East Omaha. On 
the right of way sought to be condemned, there existed at 
the time an embankment of earth thrown up for a road- 
-bed, with riprapping to protect it from the ravages of the 
Missouri river, and overlaid with ties and rails, thus con- 
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stituting a completed railroad-track. The road-bed had 
been constructed by the Union Pacific Railroad Company 
under an agreement with the East Omaha Land Company, 
for the purpose of furnishing trackage facilities in that 
vicinity. The bone of contention is the ownership of the 
road-bed thus constructed, and whether in the condemna- 
tion proceedings the plaintiff in error, the Omaha Bridge 
and Terminal Company, shal be obliged to pay to the 
owners of the real estate the value of the improvements 
thus constructed, which has been agreed upon by stipula- 
tion, in addition to the value of the land taken, as if no 
such improvements had been placed thereon. 

In the former opinion, formulated by one of the commis- 
' sioners, it was held that the syndicate was not entitled to 
recover the value of the road-bed, ties and rails overlying 
the same, as an element of the damages sustained by reason 
of the appropriation of the real estate. Omaha B. & T. 
R. Co. v.. Whitney, ante, p. 389. The conclusions hereto- 
fore reached run counter to an opinion of the supreme 
court of Iowa shortly before handed down in a case be- 
tween the same parties and involving an identical] state of 
facts, and calling for the application of the same prin- 
ciples of law. Van Husen v. Omaha B. & T. R. Co., 118 
Ia. 366, 92 N. W. 47. The anomalous condition in which 
the litigants find themselves by reason of these two de- 
cisions does nothing more than to perhaps emphasize the 
fact that the courts sometimes err, as does fallible, mortal 
man in other fields of human activities. Because of the 
different conclusions reached by the two opinions referred 
to, we have felt it incumbent upon us to give to the con- 
troversy more than the usual degree of investigation and 
consideration. 

Our attention is earnestly challenged by counsel for 
owners of the land to the proposition that in the former 
opinion there was a failure to give to the deed of the rail- 
road company to their immediate grantor, which was ex- 
ecuted after the railroad-track had been constructed by 
that company, the weight and importance, the nature and 

30 
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character of the instrument and the circumstances sur- 
rounding its execution and delivery, demanded. It is 
urged, with apparent sincerity and much plausibility, that 
the legal status of the parties is to be controlled and de 
termined almost wholly by this instrument, which, it is 
asserted, conveyed unreservedly and without exceptions or 
qualifications the full and absolute right and title of the 
railroad company in and to the disputed property, and 
every part thereof, to the grantor of the syndicate, and that 
the railroad company and those claiming under and 
through it, including the bridge company, the defendant in 
error, are estopped and can not be heard to say that the 
railroad company did not have title to the road-bed when it 
made its said deed of conveyance, nor to deny that all in- 
terest and property rights therein passed by such convey- 
ance. It is urged upon us that at the time of the negotia- 
tions for the purchase of the land by the syndicate, a part 
of which it is sought to have condemned, and on which 
the road-bed is constructed, before the negotiations were 
consummated, and as a condition upon which the sale was 
made, a conveyance such as was made was demanded by 
the syndicate; and that when executed in pursuance 
thereof, without exception or reservation, the grantees re 
lied upon the deed as conveying the full and absolute title 
to the real property included therein, and every part 
thereof, and the appurtenances thereunto belonging, and 
that, relying upon the muniments of title thus shown, they 
purchased the real estate, the embankment, and riprapping 
thereon, constituting the road-bed now in controversy, and 
that the railroad company and the bridge company, as its 
successor in interest, are, under the circumstances, barred 
and estopped from denying that the railroad company had 
no title to the real property thus attempted to be con- 
veyed, and did not-in fact convey its title and interest 
herein, including the said embankment or road-bed. 

The former opinion proceeds upon the theory that the 
railroad company had constructed the road-bed in con- 
troversy under an agreement with the land company for 
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trackage facilities on lands not its own, and that such 
track, including the road-bed or embankment, notwith- 
standing the deed mentioned, remained the property of 
the railroad company, and that the improvement thus 
made, which in fact was appurtenant to the real estate on 
which located, yet legally it was not so appurtenant, and 
remained the property of those constructing it, and was 
owned and occupied by them as a licensee under an im- 
plied agreement with the owner of the land that it should 
remain the property of the railroad company, and because 
thereof, in the condemnation proceedings, the value of the 
track, including the embankment and riprapping, could 
not be recovered by the owners of the realty as a proper 
element of damages, in determining the value of the land 
taken for right of way purposes. It is also held that the 
railroad company never having been in fact the owner of 
the real estate described in the deed of conveyance, or, if 
it ever was, it had, before the construction of the road-bed 
in ‘controversy, relinquished its right and title thereto 
under an agreement hereafter to be noticed, so that its 
conveyance by deed of the real property on which the track 
is constructed amounted to no more than a release and 
quitclaim of title, and that under all the circumstances it, 
or those claiming through it, were not estopped from deny- 
ing that it had title, nor from showing the true situation 
with respect to the ownership and title to the real prop- 
erty, and to the improvements placed thereon by the con- 
struction of the railroad-track. 

The facts, briefly stated, as gleaned from the record, are 
these: In 1889 the land now owned by the syndicate was 
claimed by one Anthony W. Street for himself, or as trus- 
tee for the Council Bluffs & Nebraska Ferry Company. At 
that time the railroad company, under a contract, agree- 
ment or arrangement with the East Omaha Land Com- 
pany, undertook to furnish for the latter company certain , 
trackage facilities to and over its own lands in Hast 
Omaha; the land company to furnish title to the lands . 
upon which the tracks were to be laid. The boundaries 
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of the lands over which the tracks were to be constructed 
appear to have been in controversy. When construction 
work was begun, Street and the ferry company began an 
action to enjoin the railroad company from constructing a 
road-bed and laying its tracks on the lands claimed by the 
former, and at the same time began an action in the federal 
court against the land company, the object of which was 
to have adjusted the disputed boundaries, and to quiet 
title to the lands claimed by the plaintiff in that action. 
From what followed, it is obvious that a tract of real estate 
lying in East Omaha, on each side of the Iowa and Ne- 
braska boundary line, was claimed in separate parts by 
the railroad company, the land company and the ferry 
company, or Street as its trustee. It is not made to appear 
what particular tract included in the whole was claimed 
by each or either of the contestants. An agreement was 
entered into by the three parties whereby a settlement and 
final adjustment of all the controversies growing out of 
the conflicting claims was had, and for an adjudication of 
which the suits mentioned were instituted. A duly ex- 
ecuted contract was entered into, under the terms of which 
certain portions of the real estate in controversy, as 
therein described, were by the others to be conveyed to each 
of the respective parties, the suits dismissd, and a release 
given of all damages on account of the commencement of 
the same. The land company and the ferry company 
. agreed to make their separate deeds for certain lands 
therein described to the railroad company. The railroad 
and the land company agreed to make their separate deeda 
to the ferry company of certain of the lands as therein 
described, this part of the agreement to convey describing 
the land on which the road-bed and embankment now in 
controversy was constructed. The land company agreed 
to make its deed to other of the land in controversy to the 
ferry company or a trustee for the use and benefit of its 
stockholders, and the ferry company agreed to make to the 
land company a deed for certain other of the land in con- 
troversy; the agreement for these several deeds of convey- 
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ances manifestly covering and including all of the lands in 
controversy to which either of the parties laid any claim 
of title when the injunction suit and the suit to quiet title 
were begun. After the execution of the agreement men- 
tioned, the railroad company resumed the construction of 
the road-bed and track under its agreement with the land 
company, the part in controversy being constructed on 
the land which by the tripartite agreement belonged to 
and was to be conveyed to the ferry company or Street, 
its trustee; such construction work continuing from time 
to time until 1890, when it was completed, and since which 
a railroad-track has been maintained thereon. In 1892 
Street sold the land to the syndicate, who are defendants 
in error. In consummating the sale a deed was required 
from the Union Pacific Railroad Company, which was ex- 
ecuted and delivered to Street, and Street, in turn, con- 
veyed to the syndicate. At the same time the East Omaha 
Land Company conveyed, by deed in all essential features 
the same as the railroad company’s, the land in contro- 
versy, With other lands, direct to the purchasing syndicate. 
The rights of the syndicate are, therefore, such as it ac- 
quired by its purchase from Street, which included what- 
ever title he held in his own right or as trustee, including 
those rights which he acquired from the railroad company 
by its deed above referred to, and also whatever rights 
were transferred by the deed of the land company to the 
syndicate, executed and delivered at the same time. 
Thereafter, in 1894, by a decree of the federal court in 
an action on the contract between the land company and 
the Union Pacific Railroad Company, the land company 
was adjudged to be the owner of the improvements made 
by the railroad company in its construction of the trackage 
facilities referred to under its contract with the land com- 
pany, subject to a lien in favor of the railroad company for 
$85,000, which was paid by the land company, which there- 
upon became possessed in its own right of the property in 
controversy in that action. The decree, as we understand 
it, could not undertake to nor did it adjudicate title to 
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lands or any interest therein, but only those property 
rights arising out of the construction of the railroad-tracks 
under the contract between the litigants, which was treated 
as personal property in the nature of improvements or fix- 
tures on real estate. The syndicate was nota party to the 
action, and, of course, not bound by the adjudication, so 
far as its rights and interests in the property are con- 
cerned. The bridge company’s rights in the premises were 
acquired from the East Omaha Land Company after the 
litigation last referred to. 

What, then, in view of what has been said, are the legal 
rights of each of the litigants, how are they to be measured, 
and what legal principles may we properly invoke in the 
determination of the controversy? 

The bridge company contends that a fair construction of 
the several contracts of the parties interested, with a view 
of ascertaining the true intention and meaning thereof, 
leads to the conclusion that the railroad embankment, as 
property, has never passed to the syndicate owners of the 
land on which located, and that such improvements were 
at the time of the commencement of the condemnation 
proceedings in the nature of trade fixtures, which did not 
pass by the conveyances under which the syndicate claims, 
but were acquired by the bridge company by the several 
transactions referred to, and as such were no part of the 
real estate sought to be condemned, and for the payment 
of which the company is not legally liable. On the con- 
trary, the syndicate contends that such property was a 
part of the real estate purchased, or appurtenant thereto; 
that it is a purchaser for value, relying, as it had the right 
to do, on the terms of the grant from Street and his im- 
mediate grantor, the railroad company, as well as the deed 
from the land company, all of which were without reserva- 
tion or exception, and that it is in the attitude of a bona 
fide purchaser, without notice, of the real estate, including 
the appurtenances thereunto belonging, which included 
the property in controversy. It is said in the former opin- 
ion, and, as we think, correctly, that the railroad company, 
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in entering upon the land and constructing the road-hed 
and tracks under the agreement with the land company, 
was not doing so with a view of exercising any of its pow- ~ 
ers under the law of eminent domain. Its operations in 
regard to such improvements were the same as those of a 
natural person, and any rights it acquired thereby- for 
itself or for the land company are to be gauged and de- 
termined as though the improvement was of some other 
character, and to which the rules of seizure and appropria- 
tion of. property for public purposes had no application. 
The rule, no doubt, is that a railroad company, when it 
enters upon the land of another, constructs a road-bed, 
and places its ties and rails thereon, and occupies the land 
for right of way purposes, has created property which 
would inure to the benefit of and belong to the company 
thus constructing it, or to its grantees, and a landowner 
could not, in condemnation proceedings, have the value 
of such work and improvement included in his award. 
It is obvious in this case that the railroad company, 
when it entered upon the land which under the tripartite 
agreement belonged to Street, “and constructed the em- 
bankment and riprapping constituting the road-bed in 
controversy, did so as a licensee. The consent of Street, 
the owner, to the making of such improvements, will, 
under the circumstances, be inferred. An implied agree- 
ment arises, by operation of law, to the use of the improve- 
ment thus made during the existence of the license, and to 
a removal thereof, in the event the property is susceptible 
of removal, at the termination or revocation of the license. 
Had the agreement of 1889 constituted the executed con- 
tract between the parties thereto, or had deeds in pursu- 
ance thereof been at once executed and delivered, it seems 
to us entirely clear, upon principle and authority, the 
right of property in the road-bed and tracks would remain 
in the parties constructing, using and occupying the same, 
and would not have passed by the deed evidencing their 
title to the real estate on which located, and should not 
be included in the award for the land taken in the con- 
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demnation proceedings in the case at bar. In the deed 
from Street to the syndicate is found the following recital: 
“subject also to right of way, if any, over said premises 
fifty feet wide now occupied by tracks of Union Pacific 
Railroad Company.” This was sufficient to put the pur- 
chasers on inquiry as to the rights of the railroad’company 
to property then occupied and in use by them, whether as 
a licensee or otherwise, and the rights of the grantees 
would be no greater than those of their grantor, Street. 
But no such deed had then been executed. The railroad 
company ostensibly had some rights to the improvements 
and to the occupancy of the railroad-tracks, notice of 
which was given by its possession and use thereof. The 
prospective purchasers had knowledge of these facts. They 
refused to buy until the railroad company should convey 
to them or their grantor all of its rights and title to the 
land and its appurtenances. Thereupon the deed was 
executed and delivered by the company, purporting to 
grant all the real estate described therein, together with 
all appurtenances therennto belonging. It is obvious that 
the syndicate relied upon°the conveyance from the railroad 
company to their grantor as passing title to the very prop- 
erty that is in controversy. This is testified to positively by 
the two chief actors in the negotiations, one of whom rep- 
resented the purchasing syndicate,and the other the sellers, 
Again, it is testified that because of some slight inaccuracy 
in description, the deed executed by the railroad company 
was returned to it for correction. It was then remarked by 
the legal representative of the railroad company that there 
was no particular objection to making a new deed, but, 
it appearing that no reservation of a right of way had 
been made in the deed executed, the company ought to re- 
serve the right of way in the requested new deed. The 
representative of the owners of the land, not wishing that 
any reservation should be made in the deed, after some 
further talk, accepted the old deed as executed, because, 
as he puts it, the representative of the syndicate would 
not take the land with the railroad dividing it. The con- - 
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veyance of Street to the syndicate, in which the deed re- 
cited that it was made subject to a right of way, if any, 
fifty feet wide, can scarcely mean more than that the 
grantor was desirous of absolving himself from any pos- 
sible liability or litigation in consequence of the land 
which he was conveying being encumbered by the rail- 
voad ‘tracks. It is apparent that whatever title thereto 
which passed by the deed of the railroad company to 
Street of necessity inured to the benefit of the purchasing 
syndicate, who might rightfully look beyond their own 
deed, and to that instrument, in determining the nature 
and extent of the title secured through the then owner. 
The proof further shows that the bridge company, several 
years after the purchase by the syndicate, on more than 
one occasion, by correspondence with the owners of the 
real estate, disclaimed any right or interest in or to the 
road-bed or embankment, and offered to remove therefrom 
the tracks—that is, the ties and rails—whenever requested 
so to do, upon the giving of sixty days’ notice, or in the 
alternative, to, in the exercise of eminent domain, acquire. 
title to a right of way on which the property was located 
by proceedings in condemnation. 

From what has been said we are not prepared to concede 
the correctness of the position of counsel for the bridge 
company to the effect that a fair construction of the con- 
tracts under which the parties claim, in the light of sur- 
rounding circumstances, and with a view of ascertaining 
the true intentions of the parties thereto, warrants the in- 
ference that the property made up of the road-bed or em- 
bankment has never lost its character as personalty in the 
nature of trade fixtures, and was never acquired by the 
several conveyances of real property under and by Virtue 
of which the syndicate claims title. As to the deeds of 
conveyance executed by the railroad company and by the | 
Jand company in the execution of the prior contract, and 
to bring about a consummation of the sale of the lands 
therein described to the purchasing syndicate, bearing 
dates December 15 and 16, 1892, they both purport to 
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convey all present interest in the realty described therein, 
and the appurtenances thereunto belonging. ‘They grant, 
bargain, sell, remise and quitclaim the real estate and 
appurtenances to the grantees and their heirs, so that 
neither of the grantors, nor any person claiming in their 
name and behalf, shall or will hereafter claim or demand 
any right to the premises or any part thereof. And it is 
especially covenanted that the premises are free from any 
incumbrances placed thereon by the grantors, and that 
they covenant to warrant and defend the title against any 
and all persons claiming under or through them. There 
were no reservations or exceptions of any character con- 
tained in either of the two deeds. The consideration 
named was the premises recited in the prior agreement 
and its fulfillment, and the sum of one dollar. The con- 
sideration, of course, is open for inquiry by parol testi- 
mony, but not so the written contract in respect of the 
property conveyed, and the nature of the title and estate 
passing to the grantee. The written contract must, in 
respect of these matters, speak for itself. At the time of 
the execution and delivery of the deed, the improvements 
in controversy were upon the land therein described. 

It is contended with much earnestness that the deed of 
the railroad company is to be construed in the light of the 
prior agreement, of which it became the executed contract, 
and as being merely a fulfillment of that agreement, and 
as passing only any apparent or possible interest and 
estate in the land held by the railroad company at the time 
of the making of such agreement, and nothing further or 
greater, and that it was never in the contemplation of the 
parties that the road-bed and tracks passed by the convey- 
ance, but, on the other hand, they remained and were in 
fact personal property belonging to the company, and in its 
use and possession as a licensee, with an implied agree 
ment of the right of removal on the termination of the ten- 
ancy. We can not but regard the conveyance as in fact and 
in legal contemplation transferring to the grantee named 
the after acquired interest of the railroad company of ali 
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that part of the improvements placed on the real estate 
in its construction of the road-bed, as a licensee, which 
may fairly and properly be denominated real estate or 
appurtenances attached thereto. The deed, as made, and 
under the circumstances, performed the office of an ex- 
ecuted contract in fulfillment of the prior agreement, and 
in the eye of the law, was a present conveyance of after- 
acquired rights in the real estate conveyed. The situation 
and legal relations of the parties affected by the convey- 
ance were, as it seems to us, the same as though the agree- 
ment had been executed by the making and delivery of a 
deed in pursuance thereof, and thereafter the railroad 
company had entered upon the land as a licensee, and had 
constructed the embankment in controversy, and, upon 
the negotiations for. the purchase of the land, the pur- 
chasers demanded and were given an instrumeut of con- 
veyance such as was given in this case. Under such cir- 
cumstances, can it be doubted that the railroad company 
and those claiming in privity with it, would be estopped 
from claiming that title to the road-bed did not pass by 
such conveyance? We think the views expressed by the 
Iowa supreme court as to the nature of the property de- 
nominated the road-bed or embankment are correct, and 
should, in a large measure, determine the question of its 
inclusion or exclusion in the execution of the deed by the 
railroad company. “As to the embankment itself,” says 
that court, “it was not a fixture, no more so than a dyke 
or levee or a well put on the land. It was part of the land 
itself, and undoubtedly passed by the deed. As to the . 
viprapping, we think the same rule applies.” ‘Van Husen 
v. Omaha B. & T. R. Co., 118 Ia. 366, 378. It is true that, 
in a sense, and in a‘proper case, a road-bed constructed on 
land belonging to another, in an action to condemn a 
right of way, might be said to be not legally a part of the 
land, or at least not such part of it as would give to the | 
owner the right to have its value included in the award 
to which he was entitled for the appropriation of his land 
for public purposes. As we have seen, however, in the case 
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at bar, this rule has no proper application. Nor are we 
prepared to say that, upon principles analogous to the one 
just adverted to, when an improvement such as the one 
under consideration had been made by one acting as a 
. licensee, and used, with the implied consent and agreement 
of the owner, as his own, and later on such licensee, or 
those in privity with him, were authorized to invoke the 
powers of eminent domain, and appropriate:as a right of 
way, or for other public use, the land upon which the im- 
provement was constructed, that, in awarding compensa- 
tion for the appropriation of such land, the improvement 
so made and used and the value thereof could properly be 
included or considered in estimating the damages sus- 
tained. In the present case, however, we have yet another 
and a different question to deal with. The deed of the 
railroad company was made after the improvements were 
constructed by it. By no manner of reasoning can it be. 
said that the terms of the grant did not include and con- 
vey the embankment on the land described therein, either 
as a part and parcel of the realty or as an appurtenance 
thereto. It must, for obvious reasons, be construed ac- 
cording to its terms and date. To do otherwise is by 
parol to engraft exceptions and reservations thereon 
which is clearly inadmissible. Smith v. Price, 39 Tll. 28; 
Van Husen v. Omaha B. & T. R. Co., 118 Ia. 366. Even if 
the deed had been executed and accepted in performance 
of the prior contract, with no other element properly to be 
considered, the contract itself became thereby functus 
officio, and thenceforth the rights of the parties are to be 
measured and determined by the deed, and not by the con- 
tract; the presumption being that the deed gives expression 
to the final purposes of the parties. Griswold v. Eastman, 
51 Minn. 189, 58 N. W. 542; Chloupek v. Perotka, 89 
Wis. 551, 62 N. W. 537. The Union Pacific Railroad 
Company, after having constructed the embankment in 
controversy, and ostensibly owning or having some in- 
terest therein, and a right to the use and occupancy 
thereof and the land cut of which the. same was con- 
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structed, by its deed conveyed its title and interest un- 
qualifiedly, and can not now, in the face of the solemn as- 
severations of title and ownership or those in privity with 
it, be heard to say that it had no title to such land, and 
conveyed nothing by such instrument. The doctrine of 
estoppel by deed would be of no value if such could be 
done. This court has held: “Whatever be the form or. 
nature of the conveyance of real property, if the grantor 
therein sets forth on the face of such instrument by way 
of recital or averment, either in express terms or by neces- 
sary implication, that he is seized of a particular estate in 
the premises conveyed, then such grantor and all persons 
claiming under him are ever afterward estopped from 
denying that he was so seized and possessed at the time he 
made such conveyance.” Hagensick v. Castor, 53 Neb. 
495. This utterance is in harmony with the views ex- 
pressed by the supreme court of Iowa, wherein it is said: 
“The doctrine of estoppel is a salutary one, and to estab- 
lish the rule contended for by appellee would be to destroy 
the security of all land titles, and permit grantors, after 
solemnly affirming that they had title, to insist that they 
did not, although subsequent good faith purchasers may 
have parted with their money, as in this case, on the 
strength of the integrity of the title. There are, as it 
seems to us, no two sides to this question.” Van Husen v. 
Omaha B. & T. &. Co., 118 Ia. 366, 378. 

We conclude, therefore, that the property denominated 
the road-bed or embankment on the land described in the 
conveyance of the railroad company, passed to the pur- 
chasers thereof from Street, the grantee therein named. 
and that the value thereof may, in the condemnation pro- 
ceedings, be recovered as a part of the compensation justly 
due for the appropriation of the land on which constructed 
for right of way purposes. , 

As to the ties and rails on the embankment, which con- 
stitute the track proper, we are satisfied with the con- 
clusion reached in the former opinion. These are more 
distinctively personal property. They have more of the 
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characteristics of personal property than of real property. 
Whether or not they passed with the conveyance of the 
land, must, we think, be determined by the nature of the 
transaction, and the circumstances surrounding the same. 
They are undoubtedly a species of property easily remov- 
able at the termination of the tenancy without material 
injury to the freehold. The railroad company, long after 
the purchase of the land, and until the proceedings in con- 
demnation were begun, retained the possession and use 
of these tracks, and, of course, in a sense, the entire right 
of way, without objection and with the implied assent of 
the landowners. There may have been, and probably 
were, during this long period, changes, improvements and 
repairs. Under all accepted rules governing the rights of 
a licensee who has placed improvements in the nature of 
trade fixtures on real property, which, by agreement of 
’ parties, are to retain their character as personal property, 
an implied agreement of the right of removal is raised; 
and of rights of this character, when applied to this par- 
ticular species of property, the purchasers of the land, we 
are satisfied, acquired no title or interest therein. They. 
were not buying railroads, but real estate. What they 
contracted for was all the real estate described in their 
deed, with appurtenances properly belonging and attached 
thereto. . 

Respecting this subject it is said in Rowand v. Ander- 
son, 33 Kan. 264, 268: “It may be conceded that a party 
who, under a parol permission or license, places upon 
the land of another a permanent improvement, with the 
right, when he desires, to enter and take it therefrom, may 
exercise that right at any time before the permission or 
Yicense is revoked by the landowner, and probably he has 
the right to enter to remove a fixture within a reasonable 
time after the revocation; and it would seem that any . 
subsequent vendee who purchased the land with notiee of 
such parol agreement or license, and of the intereat of the 
parties in the fixture, would be bound by such agreement. 
But we think this doctrine can not be carried to the extent 
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of binding or affecting injuriously third parties to whom 
the land has been conveyed without reservation, and to 
whose notice the parol license has not been brought.” 
To the same effect it is said in an opinion by the supreme 
court of New York: “It will readily be conceded that the 
_ ordinary distinction between real estate and chattels ex- 
ists in the nature of the subject, and can not in general be 
changed by the convention of the parties. Thus it would 
not be competent for parties to create a personal chattel 
interest in a part of the separate bricks, beams or other 
materials of which the walls of a house were composed. 
Rights by way of license might be created in such a sub- 
ject, but it could not be made alienable as chattels, or sub- 
jected to the gencral rules by which the succession of that 
species of property is regulated. But it is otherwise with 
things which, being originally personal in their nature, 
are attached to the realty in such a manner that they may 
be detached without being destroyed or materially injured, 
and without the destruction of, or material injury to, the 
. things real with which they are connected; though their 
connection with the land or other real estate is such that 
in the absence of an agreement or of any special relation 
between the parties in interest, they would be a part of 
the real estate.” Ford v. Cobb, 20 N. Y. 344. 

The right of removal of this property as personalty, 
under the circumstances disclosed by the record, comes 
fairly within the rule as above announced. If the prop- 
erty may be rightfully removed, as we think it may, then 
we see no good reason for holding otherwise than in the 
condemnation proceedings; its value is not properly an 
item for which compensation should be awarded to the 
owners of the real estate taken. 

The judgment heretofore entered is modified so as to 
permit the recovery of the value of the embankment, in- 
cluding the riprapping; otherwise it is adhered to. ; 


FORMER JUDGMENT MODIFIED. 
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MONTPELIpR SAVINGS BANK AND TRUST COMPANY, APPEL- 
LEB v. Fay C,. FOLLETT? pr AL., APPELLANTS. 


FiLep Aprit 9, 1903. No. 12,711. 


1, Judgment: Forectosure: Perririon. To entitle a mortgagee, who 
has taken a judgment, to foreclose, it is only necessary that the 
judgment and a return of execution as required by section 851, 
Code of Civil Procedure, be set out. It is not necessary in the 
petition to state the nonexistence of other proceedings to en- 
force the judgment. 


2. Transecipt of Judgment Filed in Another County: REQUIREMENT 
oF CopE. Where a judgment has been transcripted to another 
county, issuance and return of execution, there will be a sufficient | 
compliance with the requirements of section 851 of the Code of 
Civil Procedure, unless it affirmatively appears that the defend- 
ant did not reside there. 


3. Oral Agreement of Mortgagee to Accept Deed: Stature or Fravups. 
An oral agreement between the owner of the fee and a mortgagee 
of real estate that the latter shall accept a deed from the former 
of the property in full satisfaction of the indebtedness secured by 
the mortgage, is within the statute of frauds, and, in the absence 
of facts to take it out of the statute, is not enforceable. 


APPEAL from the district court for Adams county: Ep. 
L. ADAMS, District Jupcn. Affirmed. 


Addison 8. Tibbets, George W. Tibbets and Charles F. 
Morey, for appellants. ; 


° 


William Gaslin, contra. 


HASstTINGs, C. 


Appellants in this case, against whom a decree of fore- 
closure was rendered, set up four reasons why that decree 
should be reversed and one entered requiring the plain- 
tiff and appellee to accept a deed of the mortgaged premises 
in full satisfaction of the mortgage debt: 

First. That the petition makes an insufficient allega- 
tion as to a prior suit at law on which judgment was ren- 
dered for the debt secured by this mortgage, and execution 
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issued and returned unsatisfied, in that the allegations fail 
to negative other proceedings to enforce that judgment. 

The allegations in this behalf of the petition are that the 
plaintiff commenced an action in the district court cf Doug- 
‘las county February 1, 1900, against the grantee of the 
mortgaged premises, who had assumed the note, Fay C. 
Follett, and recovered judgment March 5, 1900, for $2,- 
202.50 and $14.98 costs; that the transcript was taken to 
Adams county and execution issued there, and delivered 

‘to the sheriff and returned wholly unsatisfied; that plain- 
tiff has been unable to find any property to satisfy his 
judgment, and has been compelled to resort to the fore- 
closure; that nothing has been collected, and the full 
amount of the mortgage note, coupon and interest is due; 
that the mortgaged premises have been conveyed to one 
Anna R. Brockell. There is no allegation that the de- 
fendant Follett resides in Adams county. 

It is claimed by the appellee that the presumption that 
courts and officers act in good faith applies to the pro-— 
ceedings on this judgment. We do not exactly see the 
application. It is not a question of good faith in any one 
besides the plaintiff in transferring the proceedings to 
Adams county, and endeavoring there to collect the judg- 
ment. 

It is objected there is no authority shown to issue execu- 
tion in Adams county, and that the return of the sheriff 
in Adams county that he can find no property is not the 
return required by section 851 of the Code of Civil Pro- 
cedure. The requirement of section 850 is simply that the 
petition shall state whether proceedings have been had at 
law for the recovery of the debt or any part thereof, and 
whether anything has been collected and paid. The allega- 

- tions of the petition are sufficient in this respect; they 
show a judgment for the whole amount of the debt, and 
that nothing has been collected and paid. 

With regard to the return of the execution, it is true 
that it is not in the precise words of the statute, in that it 
omits the clause “except the mortgaged premises.” The 

31 


418 , NEBRASKA REPORTS. [Vou. 68 


Montpelier Savings Bank & Trust Co. v. Follett. 


allegations in the petition, however, are that the mortgaged 
premises had been transferred to the defendant Brockell, 
who does not appear to be in any other way holden for 
the payment of the debt. The mortgaged premises, there- 
fore, could not properly be referred to in the return of the 
officer as being the property of the defendant Follett. The 
evidence discloses, and it is not denied, that in fact the 
defendant Follett lives in Adams county. Neither section 
850 nor 851 seems to require any other or different allega- 
tions than are made in this petition, and we think it should 
be held to be sufficient. 

The answer, after asserting the insufficiency of the peti- 
tion, admits the execution of the extension agreement and 
interest coupon for the one year’s extension, and in its 
third paragraph alleges that on or about the 22d of Sep- 
tember, 1898, plaintiff agreed to accept a conveyance of the 
mortgaged premises, and in consideration thereof to re- 
lease the trust deed ; that a deed was tendered and plaintiff 
refused to accept it, basing its refusal on the ground that 
defendant had removed from the premises a hot-air fur- 
nace; that the furnace was a temporary fixture, placed 
upon the premises long after the execution of the mort- 
gage and removable without injury to the premises; that 
defendants left the premises in accordance with the ar- 
rangement, and were put to much loss and damage in such 
removal and the renting of other property; that they have 
always been ready and willing to carry out the agreement, 
but plaintiff refuses to do so. In the fourth paragraph it 
is alleged that Blanche Follett is the wife of F. C. Follett; 
that she signed the extension agreement as.surety for her 
husband, without any intention to bind her separate es- 
tate. Defendants ask for a decree denying the relief of 
plaintiff, and directing it to execute and discharge the . 
mortgage indebtedness and accept a deed to the premises. 

Plaintiff’s reply denies the agreement for settlement; 
denies the allegations of coverture, suretyship and lack of 
intention to bind her separate estate on the part of Blanche 
Follett; and alleges that the matters set up in this second 
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part of the answer were not sufficient to constitute a de 
fense. 

The court found in favor of the defendant, Blanche Fol- 
lett, and no appeal has been taken by plaintiff. It is not 
necessary, therefore, to discuss the allegations of the peti- 
tion with regard to her. 

It remains to consider whether or not the agreement to 
release the mortgage debt in consideration of a conveyance 
of the Jand is sufficiently pleaded and sufficiently shown. 
Appellee urges, in the first place, that it is not sufficiently 
pleaded; that the mortgage interest held by the plaintiff 
was an interest in land and could not be surrendered or 
affected except by an agreement in writing, and none such 
is alleged. 

It is also urged that the agreement was simply an ar- . 
rangement for the payment of a debt, and would constitute 
no consideration in any event for a promise to discharge 
the debt. We are entirely unable to see how the transac- 
tion can be so considered. It is an agreement, not for the 
payment of a debt, but to do something else instead of 
paying it, namely, to surrender possession of real estate 
against which the owner of the debt has only a lien in 
consideration of the discharge of the indebtedness. The 
contract would seem to be a valid and enforceable one if it 
had been in writing, but we do not think that the plaintiff 
could be compelled to surrender the interest in the real 
estate which it before had, or to accept of another or dif- 
ferent one except upon part performance, unless upon a 
contract valid and binding under the statute of frauds. 
Such a contract does not seem to be shown by the evidence, 
and is certainly not alleged in the answer. It is not 
thought that the court committed any error in finding 
against the defense of this alleged settlement agreement. 

We have experienced more difficulty with the question 
as to whether, in the absence of any allegation of defend- 
ant’s residence in Adams county, the sheriff of that county 
was “the sheriff or other proper officer,” who must, under 
section 851, return the execution, before a mortgage fore- 
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closure would lie. Inasmuch, however, as the residence 
of the defendant would certainly be a fact well known to 
himself, it would seem that the plaintiff would hardly be. 
required to allege it, even though it be held that such resi- 
dence in Adams county would be necessary to make the 
return of the sheriff of that county of any effect. 

It is recommended that the decree of the district court 
be affirmed. 


KIRKPATRICK and LOBINGIER, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 


Fas Crry v. BENNETT SPuRRY. 
Finep Aprit 9, 1908. No. 10,522. 


Setting Aside Verdict: PsxsonaL, KNOWLEDGE or JURYMEN. Where it 
appears, by an undisputed showing in an action for damages for 
the change of a street grade, that one of the jurors had prior 
knowledge of the premises involved in the controversy, that he 
based his own conclusion partly thereon and used it to influence 
his fellow jurors in arriving at their verdict, the latter must be 
set aside. 


Wrror to the district court for Richardson county: Joun 
S. Stutz. Disrricr Juper. Reversed. 


B. D. Poland and J. EH. Leyda, for plaintiff in error. 


Edwin Falloon, Frank Reavis and Isham Reavis, contra. 


LOBINGIER, C. 


Defendant in error obtained a judgment against Falls 
City for damages alleged to have resulted from a change 
-in the grade of the street in front of the former’s premises. 
In support of its motion for a new trial the city filed the 
affidavits of several of the jurors, to the effect “that Joseph 
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McCormick was one of the jurors on said case and that 
Joseph McCormick stated in the jury room before the mem-- 
bers of the jury when said cause was under consideration, 
that he (McCormick) was well acquainted with the prem- 
ises in question, that he had observed the street and prem- 
ises of Bennet Sperry before the grading in question and 
that he knew from his own observation before and after 
the grading complained of in plaintiff’s petition how the 
water took its course before said grading, along said street 
in front of plaintiff’s premises.” Affidavits of several] out- 
siders were likewise filed, stating that the same juror had 
said to them “that he (McCormick) had arrived at his ver- 
dict, or the amount Sperry was damaged by the grading 
in question, partly from his own knowledge of the prem- 
ises, gained from his observation of the street and premises 
in question before and after the grading complained of in 
plaintiff’s petition.” Plaintiff in error’s attorneys also 
presented affidavits, one of which set forth that affiant “did 
not know that said Joseph McCormick personally knew 
anything about the premises at the time of the trial, and- 
the knowledge of juror McCormick’s knowledge came to 
me after the verdict had been rendered in said case; that 
said Joseph McCormick upon his voir dire examination be- 
fore being sworn to try said case stated that he knew noth- 
ing concerning the case nor the merits thereof and that he 
had no knowledge of the facts in the case.” 

There was no counter showing, and these affidavits were 
incorporated in a separate bill of exceptions which was 
served within the forty days after the overruling of the 
motion. The affidavits are admissible because their pur- 
pose is “to prove matters occurring during the trial or in 
the jury room which do not essentially inhere in the ver- 
dict itself.” Johnson v. Parrotte, 34 Neb. 26, 30; Harris 
v. State, 24 Neb. 803; Savary v. State, 62 Neb. 166, 179. 
Whether the facts therein recited were sufficient, therefore, 
to entitle plaintiff in error to a new trial, is one of the 
questions presented by this proceeding. 

There was a time in the history of the law when a verdict 
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arrived at by the method here complained of would have 
been proper. The primitive English jury, while not, as is 
sometimes loosely said, a mere body of witnesses, was per- 
mitted to and did base its verdict chiefly upon the prior 
personal knowledge of its members. 6 Ency. Pl. & Pr. 668 
et seq., where the authorities, legal and lay, are collected. 
This rule was continued in ferce longer than it otherwise 
would have been, by the fact that jurors were liable to the 
penalties of attaint for a false verdict. 3 Blackstone’s 
Commentaries, p. 374. And it was retained in qui tam 
actions until well into the eighteenth century. Mattison 
v. Allanson, 2 Strange (Eng.) 1238. But with the sup- 
planting of the practice of attaint by that of new trials it 
came to be the rule that a juror could not use his personal 
knowledge of the subject matter of the controversy unless 
he was sworn and gave it to his fellow jurors like any 
other witness. Bennct and the Hundred of Hartford, Style 
(Eng.) 238 (1650); Ree v. Rosser, 7 Car. & P. (Eng.) 
648; Manley v. Shaw, Car, & Mar. (Eng.) 361; State v. 
Powell, 7 N. J. Law, *244; Anschicks v. State, 6 Tex. App. 
524, 539. This did not necessarily prevent him from still 
acting as a juror (Howser v. Commonwealth, 51 Pa. St. 
332, 336; Dunbar v. Parks, 2 Ty]. (Vt.) 217; 1 Wharton, 
Evidence, sec. 602), but it did preclude him from commu- 
nicating, simply as a juror, matters within his own know!l- 
edge. . 
The modern jury must arrive at its verdict from evidence 
regularly produced in the course of the trial proceedings. 
That evidence may be no different from such as might be 
acquired by the jurors unofficially, but still the latter 
could not be considered. Thus, the jury under the proper 
supervision may view the premises in controversy, and in 
this state such view may afford a proper basis for their 
verdict. Chicago, R. I. & P. R. Co. v. Farwell, 60 Neb. 322. 
But if one or more of the jurors should visit unofficially 
the same locality during the progress of the trial and reach 
a conclusion as a result of such inspection, the verdict 
would be vitiated. Winslow v. Morrill, 68 Me. 362; Bowler 
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v. Washington, 62 Me. 302; Eastwood v. People, 3 Parker 
Crim. Rep. (N. Y.) 25; Flanders v. Mullin, 73 Vt. 276; 
Consolidated Ice-AMachine Co. v. Trenton Hygeian Zce Co., 
57 Fed. 898. There would seem to be no difference in 
principle between a juror’s using knowledge irregularly 
acquired during that trial and relying on that acquired 
prior thereto. 

On the principle above stated, jurors are not allowed to 
make private experiments or investigations for the purpose 
of determining essential controverted points. Leople v. 
Conkling, 111 Cal. 616, 627; Wilson v. United States, 58 C. 
C. A. 652, 654, 116 Fed. 484, 486. In short, they are 
not permitted to consider any fact not brought before them 
in the regular way (Heffron v. Gallupe, 55 Me. 568, 568 ; 
Thompson v. Mallet, 2 Bay (8S. Car.) 94), and if one of 
their number, at any time before an agreement is reached, 
makes a statement to his fellow jurors based upon his 
prior personal knowledge and having a material bearing 
on the subject of their deliberations, the verdict is vitiated 
thereby. Sam v. State, 1 Swan (Tenn.) 60; Ryan uv. State, 
97 Tenn. 206; Citizens’ St. R. Co. v. Burke, 98 Tenn. 650, 
652; Forsyth v. Central Mfg. Co., 103 Tenn. 497, 498; An- 
schicks v. State, 6 Tex. App. 524, 587. A juror is entitled 
of course, to use his general knowledge and experience on a 
subject for the purpose of testing the credibility of the wit- 
nesses, as on a question of value. Rex v. Rosser, 7 Car. & 
P. (Eng.) 648; Patterson v. City of Boston, 20 Pick. 
(Mass.) 159. -But if he have knowledge of any specific 
matter in controversy, it is his duty to so inform the court, 
and have it placed before his fellow jurors, if at all, accord- 
ing to the established rules of trial evidence. : 

It is claimed, however, that the question of the alleged 
misconduct of the juror is not properly before us; that the 
voir dire examination should have been taken down by the 
reporter and can not be shown by affidavits. In our view, 
‘the question is not material, because the vitiating circum- 
stance is the undisputed use, in the deliberations, of prior 
knowledge of the juror, which could only be shown by 
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affidavits, and which would have been equally fatal had the 
question not been covered by the voir dire examination. 
We think it proper to add that the affidavits, as we read 
them, did not necessarily impugn the good faith of the 
juror. He might have been perfectly sincere in his an- 
swer that “he knew nothing concerning the case” or its 
merits or facts. The affidavits do not indicate that the lo- 
cation of defendant in error’s property was so described 
in the opening statements that the juror must necessarily 
have recognized it as that with which he was familiar. 
Moreover, most laymen, when interrogated as to their 
knowledge of a “case” or its facts or merits, would prob- 
ably not understand that this referred to property that 
might be involved in the case; they would rather infer that 
this meant the dispute between the parties. Indeed, in 
the case at bar, the subject matter of the case was not 
plaintiff in error’s property, but the amount of damage, 
if any, resulting from the change of grade. We think, 
therefore, that the juror might have answered as he did 
in good faith; even though at the time conscious of his 
familiarity with the premises. If, on the other hand, as 
well might have been the case, he did not recollect his 
acquaintance with the premises from anything said in the 
opening statements, his answer would have constituted no 
ground for a new trial. Fitzpatrick v. People, 98 Tll. 269. 

But with a distinct and undisputed showing that this 
juror not only had this prior knowledge and based his 
own conclusions partly thereon, but that he used it to 
influence his fellow jurors in arriving at their verdict, we 
are unable to see how it can be permitted to stand. The 
facts are exactly opposed to those in Chicago, B. & Q. R. 
Co. v. Oyster, 58 Neb. 1, 15. 

It is also claimed that the affidavits are defective in 
failing to show that the officers of plaintiff in error were 
ignorant of the juror’s prior knowledge. Had it been 
shown that plaintiff in error’s agents and representatives 
did actually know of this, and permitted it to stand with- 
out protest, the objection would have been waived. Stam- 
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pofski v. Steffins, T9 Ill. 303; Whitcher v. Peacham, 52 Vt. 
242; Consolidated Ice-Machine Co. v. Trenton Hygeian Ice 
Co., 57 Fed. 898. But no such showing was made and 
we can not presume that such ‘was the case, especially as 
the attorneys distinctly state in their affidavits that they 
knew nothing of it. 

There are other questions discussed in their briefs, but 
their determination is not necessary to a disposition of this 
proceeding, and they are not likely to be raised upon an- 
other trial. 

We recommend that the judgment be reversed and the 
cause remanded for further proceedings. 


HastiIncs and Kirkparrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. | 

REVERSED AND REMANDED. 


HANNAH JOHNSON V. J. §. WINSTON BT AL. 
Finep Apri 9, 1908. No. 12,198. 


1. Tender of Proof: PRELIMINARY QuESTION. An offer of proof in sup- 
port of a preliminary question, need not be confined to the same 
limits as the answer, but may extend farther in medias res, pro- 
vided both relate to the same subject matter. 


2. Expert Witness: PRELIMINARY QUESTION. In an action for mal- 
practice in amputating part of plaintiff’, hand and removing the 
metacarpal bone, it is proper to ask a professional witness for 
plaintiff, as a preliminary question, whether there is any method . 
of cure without removing the bone. 


: In such action, a surgeon of thirty-five years’ ex- 
perience, who has inspected the amputated bone, may be asked 
to examine plaintiff’s hand and state what ligaments would need 
to be severed in the operation, without a preliminary showing that 
the question can be answered from such inspection. 


4. Action for Malpractice: INaTrucTion. A charge in such an action 
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that defendants are not liable for the consequences of the opera- 
tion if they acted “in a careful and skillful manner under the 
belief that it was proper,” is too broad; the belief must have been 
one acquired in the exercise of due professional care and skill. 


Error to the district court for Fillmore county: Grorcu 
W. Srusss, Disrricr Jupew. Reversed. 


F. B. Donisthorpe, for plaintiff in error, 
S. W. Christy, Charles H. Sloan and I. W. Sloan, contra. 


LOBINGIER, ©. 


This is an action for malpractice, alleged to consist in 
the negligent anl unskillful amputation of plaintiff’s index 
finger and metacarpal bone, the removal of the latter hav- 
ing been, it is claimed, wholly unnecessary. Plaintiff also 
alleges that she “has suffered immeasurable pain, torment 
and anxiety of mind,” and “has by reason of the premises 
wholly lost the use of said hand, wrist and arm.” Defend- 
ants filed separate answers, alleging, in substance, that the 
operation was performed in a proper and professional man- 
ner, and that the condition of plaintiff’s hand was due to 
lack of care on her part after defendants had been dis- 
charged. There was a verdict for defendants, and plain- 
tiff brings this proceeding to reverse the judgment. A 
large number of errors are assigned, and exhaustive briefs 
are presented on both sides, but we find it unnecessary to 
discuss more than two of the questions raised. 

Plaintiff called as a witness one Dr. Mozee, a regular 
physician and surgeon of thirty-five years’ practice, who 
was asked to examine the metacarpal bone, which had been 
preserved after its amputation from plaintiff’s hand. 
After testifying that ‘the head of the bone is necrosed,” 
the examination of the witness proceeded as follows: 

“Q. 1899. What would be the treatment by your school 
of those two spots of necrosis? 

“Defendants object as incompetent, immaterial, as to 
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what the treatment would be of his school for those spots. 
Objection sustained. Exception. 

“Q. 1400. State if there would be any remedy that could 
be used. to cure the necrosis you have now spoken of, with- 
out the removal of the bone. 

“Defendants object as incompetent, immaterial, irrele- 
vant under the issues, leading. Objection sustained. Ex- 
ception. 

“Plaintiff offers to prove by the witness on the stand 
that the necrosis spoken of by ‘said witness on the head of 
the metacarpal bone now in his hand, could have )een re- 
moved and cured by scraping, or by the chiseling process 
known to the profession, without the removal of the meta- ~ 
carpal bone. 

“Defendants object as incompetent, no foundation laid 
for the hypothesis, immaterial, irrelevant under the testi- 
mony so far taken. Objection sustained, and offer denied. 
Plaintiff excepts. 

“Q. 1401.-Please examine the hand of the plaintiff, 
and state what ligaments would have to be severed from 
the ainputated bone you have just examined, and the scar 
you find on the hand, in the amputation and removal of 
that bone. - 

“Defendants object as no proper foundation laid, incom- 
petent, immaterial. Objection sustained. Plaintiff ex- 

cepts. 

“Plaintiff offers to prove by the witness on the stand 
that in the removal of the metacarpal bone now in the 
hands of the witness, from an examination of the scar on 
the hand of the plaintiff, that the annular, palmar, and one 
of the main branches of the posterior annular ligaments 
would have to be severed, and that in the severing of said 
ligaments stiffness of the wrist would be caused. 

“Defendants object, incompetent, immaterial, no proper 
foundation laid, and the otfer not within the scope of the 
question propounded. Objection sustained.” 

This ended plaintiff’s attempt to produce evidence of this 
character, and the above rulings are assigned in the peti- 
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tion in error. Defendants contend that it was improper to 
ask the witness if there was “any remedy”. for necrosis 
without renoving the bone, and that he should have been 
asked merely for the ordinary treatment. But the court 
-had already refused to permit the witness to state what 
would be the treatment of his school, which was the reg- 
ular or allopathic. And, as this was substantially the same 
question that counsel now contend was the proper one, 
plaintiff was necessarily driven to a different form of 
interrogatory. Moreover, the. inquiry whether there was 
“any remedy” was merely preliminary, intended to show 
the knowledge of the witness, and to afford a basis, as the 
offer subsequently disclosed, for a question as to the proper 
remedy. Where the question is one of this character, more 
latitude should be allowed in its form. An attorney may 
not always know exactly what his witness will testify to, - 
and where he is merely laying the foundation leading up 
to other evidence, it would often result in great injustice 
to confine the question to the same limits as if the exam- 
ination had proceeded well into the subject. 

Defendants also objected to the offer in support of ques- 
tion 1400, that it “was broader than the question,” but as 
we read the offer it is narrower than the question. The 
latter was the inquiry as to “any remedy,” while the offer. 
was an inquiry as to a particular remedy or form of sur- - 
gical treatment. The case of Keens v. Robertson, 46 Neb. 
837, lends no support to defendants’ objection. The ques- 
tion there was as to the building, while the offer related 
to the contents. Each pertained to a different subject. 

‘Here both offer and question relate to the same general 
subject-matter of remedies for necrosis. And if plaintiff 
could have proved, as he offered to do, that this disease 
could have been cured without the removal of the bone by 
a remedy “known to the profession,” it would seem that 
defendants might easily have protected themselves by show- 
ing on cross-examination that the suggested remedy was 
“heroic or extraordinary,” ‘if such was the case. Cer- 
tainly nothing was implied by the form of the question. 
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“Known to the profession” must be understood as being 
known to the whole profession, not merely to a part, or the 
most learned members of it. 

The ruling on question 1401 is sought to be sustained on 
the ground that it “assumed that a surgeon could, from an 
inspection of the healed portion of the remaining hand 
‘and the scars thereon, determine what ligaments had been 
severed in the amputation.” The question, however, was 
‘What ligaments would have to be severed,” not what ones 
had been. It would not seem to be necessary to prove that 
a surgeon of thirty-five years’ experience could tell what 
ligaments would need to be severed in the amputation of 
the metacarpal bone, when he had already examined the 
latter, and was at the time examining the remaining part 
of the hand. 

The offer in support of question 1401 is likewise objected 
to as not within the scope of the question. But here again 
the question was preliminary, and in such case the offer 
is not confined to the same limits as the answer would be. 
Union P. R. Co. v. Stanwood, 91 N. W. (Neb.) 191; Han- 
son v. Township of Red Rock, 7-8. Dak. 38, 40. 

The materiality and importance to plaintiff of the evi- 
dence which her counsel thus vainly sought to place before 
the jury can best be understood in the light of defendants’ 
theory of the case as elaborated in their brief. They con- 
tend that “the burden rests upon the plaintiff throughout 
the trial of the case, to prove: [irst, that the amputation 
was unauthorized and unnecessary, or that the surgical 
operation was performed in a negligent and unskillful 
manner; second, that damages resulted to the plaintiff 
directly traceable to such negligent malpractice.” They 
further claim: “No physician or surgeon or other com- 
petent witness has testified that the same were negligent, 
unskillful or not the proper and ordinary treatment under 
the circumstances so testified to. This omission would, of 
itself, be fatal to plaintiff’s recovery, even if no testimony 
had been offered in behalf of the defendants. * * * 
No competent professional witness has testified that the 


430 NEBRASKA REPORTS. [ VoL. 68 


Johnson v. Winston. 


present condition of the plaintiff’s hand is the result of 
the surgical operation or treatment by the defendants. 
This omission is fatal to the right to recover.” Now it was 
exactly this burden and these essentials which plaintiff was 
apparently attempting to meet by offering the testimony 
of Dr. Mozee. It can not be said, therefore, that the ex- 
clusion of this evidence was without prejudice. As is shown 
by defendants’ counsel themselves, the evidence was vital 
to plaintiff’s case, and, unless the grounds for its rejection 
were proper, the judgment ought not to stand. 

Moreover, this appears to have been the only witness in 
behalf of the plaintiff on this point, and, if so, it was all 
the more important that no mistake should have been 
made in excluding his testimony. We can not overlook 
the well known fact that in actions of this kind it is al- 
ways difficult to obtain professional testimony at all. It 
will not do to lay down the rule that only professional . 
witnesses can be heard on questions of this character, and 
then, in spite of the fact that they are often unwilling, 
apply the rules of evidence with such stringency that their 
testimony can not be obtained against one of their own 
members. 

It seems to us, therefore, that the evidence thus tendered 
by plaintiff should have been allowed to go to the jury. It 
certainly was material, and we can not presume that, had 
it been admitted, the result would have been the same. 

In the ninth instruction the trial court charged the jury 
that “Although a diseased condition resulting in a mal- 
formed and useless hand was caused by the operation, the 
defendants are not liable if they performed the operation 
with the wife’s consent, express or implied, in a careful 
and skillful manner, under the belief that it was proper to 
be performed.” My associates are of the opinion that the. 
rule here is stated too broadly, and that the “belief” which 
would excuse defendants from the consequences of an 
operation must have been a well founded belief acquired 
in the exercise of due professional care and skill. The 
authorities appear io lend support to this view. Thus in 
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West v, Martin, 31 Mo. 375, a request for the following 
instruction was held to be rightly. refused: “If the de- 
fendant is a surgeon of ordinary skill, he is not responsible 
in this case for an error of judgment.” The court said 
further (p. 378): “Whether errors of judgment will or 
will not make a surgeon liable in a given case depends not 
merely upon the fact that he may be ordinarily skillful as 
such, but whether he has treated the case skillfully or has 
exercised in its treatment such reasonable skill and dili- 
gence as is ordinarily exercised in his profession. For 
there may be responsibility where there is no neglect, if the 
’ error of judgment be so gross as to be inconsistent with the 
use of that degree of skill that it is the duty of every sur- 
geon to bring to the treatment of a case according to the 
standard indicated.” 

So in Du Bois v. Decker, 180 N. Y. 325, 330, the court 
say of the surgeon: “His judgment must be founded upon 
his intelligence. He engages to bring to the treatment of 
his patient care, skill and knowledge, and he should have ° 
known the probable consequences that would follow from 
. the crushing of the bones and tissues of the foot.” 

_The other errors assigned are either, in our judgment, 
not well taken, or are not likely to occur on a retrial of 
the case. We recommend that the judgment be reversed 
and the cause remanded for further proceedings. 


Hastines and KiIrKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law. 

REVERSED AND REMANDED. 
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McCormick HARVESTING MacHINE CoMPANY v. J. D. 
STIRES. 


Frep Aprit 9, 1903. No. 12,457. 


1. County Court: Vacarine Jupcment AFTER Term. Under the pro- 
visions of section 602 et seg. of the Code of Civil Procedure a 
county court has no power, after term, to vacate its own judgment 
on the ground that the same is void for want of jurisdiction over 
the person of the defendant. 


2. Reply. The reply of plaintiff examined, and held not to state a 
defense to the answer of defendant. 


3. Evidence. Evidence examined, and held insufficient to sustain the_ 
judgment. 


4. Action for Money Had and Received. An action for money had 
and received will lie, where the defendant has obtained posses- 


sion of money which in equity and good conscience he ought to 
refund. 


Error to the district court for Platte county: J. A. 
GRIMISON, District Jupce. Reversed. 


Harry O'Neill and William O. Gilbert, for plaintiff in 
error. 


James G. Reeder and J. D. Stires, contra. 


KIRKPATRICK, C. 


This is an action for money had and received, brought 
by J. D. Stires, defendant in error, against the McCor- 
mick Harvesting Machine Company, plaintiff in error, in 
the district court for Platte county. The petition alleged 
that in January, 1896, one Stores was indebted to one M. 
E. Beerbower in the sum of $300 on a certain lease ex- 
ecuted by Beerbower to Stores upon a farm in Nance 
county belonging to the former; that on June 26, 1896, 
Beerbower, for a valuable consideration, assigned the lease 
and all of her rights thereunder to Stires, Stires ever since 
then remaining the owner of all the rights of Beerbower 
‘in and to the money due under the lease; that in August, 
1896, Stores paid the amount of his indebtedness to Beer- 
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bower to the McCormick Harvesting Machine Company 
for the use and benefit of plaintiff, Stires; and that the 
defendant, the machine company, neglected and refused 
to account for and pay over to plaintiff the sum of money 
received from Stores. There was prayer for judgment in 
the sum of $300, with interest. To this petition an 
answer was filed by plaintiff in error, admitting that 
Stores was indebted to M. E. Beerbower in the amount 
_ alleged, which sum, however, was subject to a discount if 
payment was made when due; denied the assignment of 
the lease by Beerbower to defendant in error, and pleaded 
that on May 11, 1896, it recovered a judgment against 
Beerbower in the county court of Platte county in the sum 
of $234.10, with costs of action taxed at $10.45; that it 
procured a transcript of the judgment to be filed in the 
district court for Nance county, and caused a summons in 
garnishment to be duly issued and served upon Stores, 
commanding him to appear in the district court for 
Nance county and answer concerning his indebtedness to 
Beerbower; that Stores appeared pursuant to summons, 
admitting his indebtedness to Beerbower in the sum men- 
tioned in the answer; that subsequently, and on December 
27, 1897, the district court made an order directing Stores 
to pay over the amount due from him to Beerbower to the 
clerk of the district court, and directed payment to plain- 
tiff in error herein of the sum due it on its judgment; that 
the money was accordingly paid over to plaintiff in error 
by the clerk, and it receipted therefor. In addition to these 
allegations, the answer denied generally all other allega- 
tions of the petition. Replying to this answer, defendant 
in error pleaded that the judgment mentioned in the 
‘answer of date May 11, 1896, was by the county court of 
. Platte county on August 31, 1896, duly vacated and set 
aside, and that all proceedings had thereunder in the dis- 
trict court for Nance county were without authority of 
law, fraudulent and void. Trial resulted in a judgment 
generally for defendant in error, from which this proceed- 
ing is prosecuted. 
32 


434 NEBRASKA REPORTS. [VOL. 68 


McCormick Harvesting Machine Co. v. Stires. 


Various errors are predicated upon the proceedings had 
in the trial court, not all of which require consideration. 
The record discloses that the action by plaintiff in error 
against M. BE. Beerbower in the county court was one 
charging defendant therein as indorser upon two promis- 
sory notes. Judgment was rendered for plaintiff therein. 
From certain proceedings had in the county court, a 
transcript of which forms a part of the bill of exceptions 
herein, it appears that Mrs. M. E. Beerbower, on May 
11, 1896, and prior thereto, was absent from the state; 
that a constable, who was directed to serve the summons, 
delivered the same to P. W. Beerbower, husband of M. E. 
Beerbower, and made return of summons showing due 
personal service upon the defendant in the action. It 
is further disclosed by those proceedings that P. W. Beer- 
bower employed counsel, who assumed to appear in the 
case for Mrs. M. E. Beerbower, filing an answer, litigating 
the case upon its merits, judgment going, as stated, for 
-plaintiff. These facts are set out in a petition filed by 
Mrs. Beerbower in July, 1896, in the county court, and 
also in certain affidavits filed in support thereof; the ob- 
ject and prayer of the petition being to have the judgment 
of May 11 vacated and set aside, the ground alleged being 
that due service of summons was never had upon M. E. 
Beerbower, and that she never had notice of the action, 
and that she had a good and valid defense thereto. The 
harvesting machine company appeared and answered, ad- 
mitting that M. EH. Beerbower was the wife of P. W. Beer- 
bower, denied all the other allegations of the petition, and 
pleaded want of jurisdiction in the county court to enter- 
tain the petition of M. E, Beerbower. It seems that evi- 
dence was taken, trial had, and on August 31, 1896, the 
county court entered a judgment purporting to vacate and 
set aside the judgment rendered by it May 11, 1896. In 
the action under review in this proceeding, evidence of the 
action of the county court, vacating the judgment of May 
11, was admitted over chjection of plaintiff in error, the 
ruling of the trial court thereen being assigned as error. 
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The jurisdiction of the county court to vacate its own 
judgment entered May 11, 1896, if it exists, must be found 
in the third subdivision of section 602 of the Code of Civil 
Procedure, “for mistake, neglect, or omission of the clerk,. 
or irregularity in obtaining a judgment or order.” Was 
the judgment of May 11, if entered without service of 
suminons, and therefore without jurisdiction of the person 
of defendant, a judgment irregularly obtained within the | 
meaning of the language quoted? We are of opinion 
that it is not. In order that the county court might have 
jurisdiction to vacate the judgment of May 11 the latter 
must have been a judgment. If the court had no jurisdic- 
tion over the person of the defendant, it is apparent that 
the judgment it assumed to enter was absolutely void. A 
plain distinction exists, running through all the authori- 
ties, between a judgment absolutely void for want of juris- 
diction over the person or subject-matter and a judgment 
rendered by a court with jurisdiction, but because of some 
mistake or irregularity in obtaining it the judgment is 
voidable. We do not think that section 602 was intended 
to apply where no valid judgment had in fact been entered, 
and where the proceedings of the court are absolutely void 
for want of jurisdiction. In discussing this question, 1 
Black, Judgments (2d ed.), sec. 170, it is said: “Now a 
‘void’ judginent is in reality no judgment at all. Itisa 
mere nullity. Itis attended by none of the consequences of 
a valid adjudication, nor is it entitled to the respect ac- 
corded to one.” 

In our conclusion that section 602 has no application 
to void judgments, we are supported by the prior decisions 
of this court. Kauffmann v. Drexel, 56 Neb. 229. 

It follows from what has been said that the county court 
was without jurisdiction to vacate its own judgment at the 
time it attempted to do so. And, if its action in that regard 
was wholly void, the record of its proceedings supplied no 
competent evidence that .the judgment of May 11, in favor 
of plaintiff in error, was a nullity. Consequently, the 
reply of defendant in error, pleading the action taken by 
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the county court, failed to state a valid defense, and evi- 
dence of those proceedings was insufficient to entitle 
defendant in error to any relief. It follows that the judg- 
ment of the trial court must be reversed, because not 
sustained by any competent evidence. 

Defendant in error in the lower court litigated his case 
upon the mistaken assumption that the action of the 
county court in its attempted vacation of the judgment of 
May 11 was valid, and, therefore, the record of that action 
was competent to show the nullity of the judgment upon. 
which plaintiff in error based its claim to the money. On 
the contrary, if the judgment was in fact void, defendant 
in error- should have tendered that aS an issue, and es- 
tablished the same by competent proof. As stated in 1 
Black, Judgments (2d ed.), sec. 170: “It is not necessary 
to take any steps to have it (a void judgment) re 
versed, vacated, or set aside. But whenever it is brought 
up against the party, he may assail its pretensions and 
show its worthlessness. It is supported by no presump- 
tions, 1nd may be impeached in any action, direct or col- 
lateral.” We are accordingly of the opinion that defend- 
ant in error should be permitted, if he so desires, at the 
retrial of this cause, to amend his reply by pleading that 
‘the judgment of May 11 is void. 

Inasmuch as this case must be tried again, one other 
question requires determination, namely, whether in this 
case an action for money had and received will lie. The 
rule supported by the better authorities is that an action 
for money had and received may be maintained for the 
recovery of money which the defendant ought in equity 
and good conscience to give over to the plaintiff.. It is 
stated in the following language by our own court: “An 
action in the nature of one for money had and received 
lies wherever the defendant has obtained possession of 
money which ew aequo et bono he oughi to refund; and it 
is proper to bring the action against the party who has 
received the money.” School District v. Thompson, 51 
Neb. 857. 
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The rule is well sustained: O’Conley 0. City of Natchez, 
1 Smed. & M. (Miss.) 31, 40 Am. Dec. 87; Lime Rock Bank 
v. Plimpton, 17 Pick. (Mass.) 159, 28 Am. Dee. 286; 
O’Fallon v. Boismenu, 8 Mo. 405, 26 Am. Dec. 678; God- 
dard v. Bulow, 1 Nott & McC. (S. Car.) 45, 9 Am. Dec. 663. 

If the judgment of May 11, 1896, obtained by plaintiff 
in error, is void, we are of opinion that an action for 
money had and received will lie for the recovery of the 
money plaintiff in error procured by virtue of its garnish- 
ment process. 

It is, therefore, recommended that the judgment of the 
district court be reversed, and the cause remanded for 
further proceedings, with permission to defendant in 
error, if he so desires, to amend his reply. 


Hastines and Day, CC., concur. 


~ By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings, with permis- 
sion to defendant in error to amend his reply. 


REVERSED AND REMANDED. 


OMAHA STREpr RAILWAY COMPANY V. JOHN BOESEN, 
Firep Apri. 9, 1903. No. 12,649. 


1. Appeal and Error: Insrrucrions. A judgment will not be reversed 
on account of the number of instructions given to the jury by the 
trial court, unless it clearly appears that the party complaining 
is prejudiced thereby. 

2. Burden of Proof. The giving of an instruction which places the 
burden of proof to establish some of the facts put in issue by the 
pleadings on the wrong party, is reversible error. 

8. Instructions. It is error to give the jury instructions which contain 
inconsistent and conflicting paragraphs relating to the burden of 
proof. Farmers’ Bank v. Harshman, 33 Neb. 445, approved and 
followed. 


4. : Tory or Case. A party is entitled to have his theory of 
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his case, as disclosed by the evidence, submitted to the jury, 
under proper instructions, and where such an instruction is 
tendered to the court the refusal to give it is reversible error. 


Error to the district court for Douglas county: WIL- 
LARD W. SLABAUGH, District Juper. Meversed. 


‘ 


John L. Webster, for plaintiff in error. 


T. W. Blackburn and Richard S. Horton, contra. 


BARNES, C. 


The defendant in error filed his amended petition in the 
district court for Douglas county to recover damages of the 
Omaha Street Railway Company, alleged to have been sus 
tained by him by reason of the negligence of said company. 
It was alleged in the petition, in substance, that the 
Omaha Street Railway Company was a corporation organ- 
ized and existing under and by virtue of the laws of this 
state; that at the time stated therein it owned and operated 
a certain street railway, known as the Omaha Street Rail- 
way, running through the streets of the city of Omaha, and 
extending to and through the streets of South Omaha, in 
Douglas county, and that it was a common carrier of pas- 
sengers for hire upon said street railway; that on the 15th 
day of July, 1899, he became a passenger on said street 
railway, at the special instance and request of said com- 
pany, to be carried safely from the intersection of High- 
teenth and Vinton streets in the city of Omaha, to and 
along Q street in the city of South Omaha, on a car owned 
and operated by the said company, for a certain reward to 
be paid therefor; that while he was a passenger on one of 
the cars of said street railway company, the car upon 
which he had taken passage, when it reached a point in 
South Omaha at or about the intersection of Twenty-fourth 
and O streets, through the negligence of the said company, 
suddenly left the track and threw him violently to the 
pavement, inflicting upon him serious and permanent in- 
juries; that by reason of the accident he was bruised and 
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wounded so that he became sick, sore and disabled, and 
was permanently injured, to his damage in the sum of 
$20,000, for which he prayed judgment. The street railway 
company filed a motion to make the petition more definite 
and certain, and to require the plaintiff to state in his 
petition more specifically the acts of negligence of which 
he complained. The motion was overruled, and thereupon 
the company filed a general demurrer to the petition, which 
was also overruled. An answer to the amended petition 
was then filed, in which it was first denied that the car of 
the defendant company, through the negligence of the de- 
fendant, left the track and threw the plaintiff to the pave- 
ment; and it was alleged in the answer that defendant was 
not guilty of any negligence whatever. And it was averred 
therein that at the time and place where the said accident 
was alleged to have occurred, that defendant’s car was in 
good order and condition; that it had been theretofore and 
remained thereafter in every respect in good condition, 
and was of the style and manner of construction of car in 
common use; that the accident did not arise from any im- 
perfection of the car, or from any cause that could have 
been guarded against by the use of the greatest care and 
skill on defendant’s part. It was further averred that the 
track of the defendant company, at the time and place 
where the said accident was alleged to have occurred, was 
in good order and condition; that there were no breaks 
or imperfections therein; that it was in the same condition 
at the time of the accident that it had been theretofore, and 
remained for a considerable time thereafter; that the cars 
were operated over and upon said track at said point every 
few minutes during all hours of the day; that it had been 
so used for a long time before and continued to be used 
thereafter without any occasion for any repairs, improve- 
ments, or changes in said track; that said accident, if any 
there was, arose from an extraneous cause, over which the 
defendant company had no control, and said accident was 
one which could not be guarded against by the use of the 
greatest degree of care and skill on the part of the defend- 
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ant company; that the car did not leave the track, but 
continued on the same to the end of the journey, at the 
southern termination of said track, and then returned on 
its regular route, passing over the same point in the track, 
and so on, and so continued in use and operation; that 
plaintiff was guilty of contributory negligence by standing 
and riding upon the platform of the car when there was 
anple room for him to have occupied a seat inside of the 
car; that he willfully, negligently and knowingly chose of 
his own accord to ride on said platform of the car; and 
that. his injuries, if any, were occasicned by his own con- 
tributory negligence. The reply contained a denial of 
each and every allegation of new matter contained in the 
answer, On these issues the cause was tried to a jury, and 
resulted in a verdict for $1,126 against the defendant com- 
pany. A motion for a new trial was filed and overruled, 
judgment was rendered on the verdict, and the street rail- 
way company prosecuted error to this court. 

The first assignment discussed in the brief of the plain- 
tiff in error is that the instructions given by the court 
were too voluminous, were confusing and misleading, and 
did not confine the attention of the jury to the real ques- 
tions at issue. An examination of the record and bill of 
exceptions discloses that there were but three questions 
of fact to be submitted to the jury: First—Did the car 
leave the track or become derailed and thereby throw the 
defendant in error into the street? Second—If the car 
did leave the track could such accident have been pre- 
vented by the use of the highest degree of care- and skill 
on the part of the defendant company? Third—If the car 
did not leave the track, did the defendant in error jump 
from it, with other passengers, while it was in motion, 
and as a result thereof fall into the street, and receive 
the injury which he complained of? The instructions of 
the court should have been few and brief, and directed 
to the particular questions at issue. Yet they contained 
fourteen paragraphs, some a which were mus ead ne and 
contradictory. It was state d-by this court in the City of 
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Beatrice v. Leary, 45 Neb. 149, 160, 50 Am. St. Rep. 546, 
that the jury in that case was instructed too much. The 
court said: “At the request of the plaintiff the court 
gave the jury twelve instructions; at the request of the 
city, fifteen; and in addition to these there were six par- 
agraphs or instructions in the charge given by the court to 
the jury on its own motion. Instructions in a case should 
be few in number and should present to the jury the law 
applicable to the issues in the case in simple language and 
terse sentences. Numerous instructions, or instructions 
with long and involved sentences, are more likely to con- 
fuse the jury and lead it astray than to enlighten it and di- 
rect it to the material points of the case.” And yet the court 
in that case affirmed the judgment. We think the rule 
stated is a correct one, but we have been unable to find a 
case where the judgment was reversed for the sole reason 
that too many instructions were given, or, in other words, 
because the jury was over-instructed. We are unable to 
say, after an examination of the instructions, that the 
judgment should be reversed because of the number of par- 
agraphs contained in the charge of the court. 

The second. assiguinent of error presented is that the 
court erred in giving instruction No. 2 to the jury, be- 
cause it was confusing and misleading. The first para- 
graph of this instruction is as follows: 

“You are instructed that the burden of proof is upon the 
plaintiff to establish by a preponderance of the evidence 
that he was injured’ while a passenger of the defendant, 
the extent of his injuries and the damage occasioned 
thereby.” . 

This part of the instruction may be corrct as a general 
proposition, but it was hardly correct taken in connection 
with the allegations of the petition and the proof adduced 
on the trial. The real question here was, was the plaintiff 
injured by the derailment of the train? Was he thereby 
thrown from the car and injured, or was he injured by 
jumping from the car while the train was in motion? 
There was no questicn but that the plaintiff had been a 
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passenger on the car. It was admitted that he got aboard 
the train at Omaha, and continued as a passenger up to 
the moment when he left the car either voluntarily or by 
force of a derailment. It was alleged in his petition that 
he was thrown from the car by the derailment thereof, and 
that such derailment was caused by the negligence of the 
street railway company. It may be stated, as a general 
proposition, that a street railway company is a common 
carrier of passengers for hire; that ordinarily it will be 
sufficient for one to show that he was a passenger, that 
while such passenger he was injured, and the extent of 
such injuries. It will then develop upon the company to 
show that the injury occurred without any negligence on 
its part, and that by the exercise of the highest degree of 
care it could not have prevented such injury. It will be 
found, however, that this doctrine has been laid down in 
cases where there was a collision, or where the person in- 
_ Jured had been struck or run over by a street car—in short, 
in cases where the undisputed cause of the injury fairly 
raised the presumption of negligence. In the case at bar, 
however, there was no collision. The plaintiff was not run 
over or struck by the street car, but he alleged, as a sub- 
stantive part of his case, that he was thrown from the 
car by a derailment of it, caused by the negligence of the 
company; and it would seem that before he could make 
his case it would be necessary to show at least that he 
was thrown from the car as alleged in his petition, be- 
fore any presumption of negligence could arise. That this 
was the understanding of his counsel there can be no 
doubt, beause in making his proof the plaintiff assumed 
that burden. The second paragraph of this instruction, 
however, is the one most complained of. It is as follows: 
“And the burden of proof is upon the defendant to show 
by a preponderance of the evidence that such injuries, if 
any, were received while a passenger, by being thrown from 
a car because of the derailment thereof, were without fault 
on defendant’s part, and that they could not have been 


4 ol a Af et-3ll and 
avoided by the exercise of the highest degree of skill ana 
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diligence on the part of the defendant, consistent with its 
business.” 

By this paragraph the court attempted to tell the jury 
on whom the burden of proof rested. It is certainly 
vague, confusing and uncertain. It placed the burden of 
proof on the defendant to show that the injuries received 
by the plaintiff, if any, were received while a passenger; 
that the injuries were received by being thrown from the 
car because of the derailment thereof, notwithstanding the 
defendant had generally and specifically denied that its 
car was ever derailed, or that. the plaintiff was thrown 
‘ therefrom by reason of its derailment; that the injuries 
which the plaintiff received were without fault on its part; 
and that the injuries could not have been avoided by the 
exercise of the highest degree of skill and diligence on the 
part of the defendant. It can not be said that the de 
fendant company was required to prove that plaintiff’s 
injuries were received while he was a passenger on the 
car when it had specifically denied that he had received 
any injuries at all, and alleged that if any such injuries 
were received they were caused by the contributory neg- 
ligence of the plaintiff himself, and not by reason of any 
negligence of the company. Neither can it be success- 
fully claimed that defendant was required to prove that 
the plaintiff’s injuries were caused by a derailment of the 
car, when it had specifically denied that fact. That the 
court erred in giving this instruction can not be ques- 
tioned. Again, the instruction assumed that there was a 
cderailment of the car. Up to the time of giving the part 
of it above quoted, the court had not instructed the jury 
that it was necessary for them to find from the evidence 
whether the car was derailed or not. On this question 
there was a sharp conflict of evidence. The plaintiff, and 
at least three other witnesses, testified that the car was 
derailed, and the plaintiff stated that the derailment was 
what threw him from the car onto the pavement and caused 
his injury. Four or five witnesses for the defendant com- 
pany testified that the car was not derailed at all, and 
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these witnesses were in a better position to observe the 
condition of the car, to know what occurred, and to state 
whether or not it was derailed, than were the witnesses 
who testified for the plaintiff. There was evidence intro- 
duced by the defendant which showed that the car was one 
of ordinary construction, and suitable for the use that was 
being made of it; that it was in perfect repair, in good . 
condition as to its trucks, wheels and all of its parts; 
that there was no defect whatever in the street car track 
at the place where the accident was alleged to have oc- 
curred; and that there was nothing in the circumstances 
or surroundings, in the construction, equipment or condi- 
tion of the car, or of the street railway track, which would 
have derailed the car. This testimony was undisputed, so 
that the court should not have assumed that the car was 
derailed, but should have submitted that question to the 
jury under proper instructions. Again, this instruction 
was in conflict and inconsistent with instruction No. 6, 
given by the court on his own motion, which is_as follows: 

“The jury are instructed that, under the pleadings and 
the proofs in this case, the plaintiff is not entitled to re 
cover, unless he has established by a preponderance of the 
evidence that while he was a passenger on the defendant’s 
car, the car left the track, and thereby threw the plaintiff 
from the car into the street, and that the injuries of which 
he complains resulted therefrom.” 

From an examination of the record, it is impossible for 
- us to determine whether the jury were governed by in- 
struction No. 2, or the instruction last above quoted, 
which is inconsistent therewith. 

For these reasons we hold that in giving this instruc- 
tion there was reversible error. 

The plaintiff in error further contends that the court 
erred in refusing to give the third paragraph of the in- 
struction requested by the defendant company. The re 
quest is as follows: 

“The jury are instructed that if you believe from the 
evidence that the plaintiff was not thrown from the car, 
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but that he attempted to get off the car while it was in 
motion and fell into the street, then he can not recover 
damages, and your verdict should be for the defendant.” 
- Without commenting at length on the evidence, it is suf- 
ficient to say that the bill of exceptions discloses that at 
the time the accident is alleged to have occurred, the train 
of street cars upon which the defendant in error was rid- 
ing was slowing up and about to stop, so that the persons 
riding thereon could pass over to the Q street car, which 
was waiting for them, and thus proceed on their way to 
the packing houses where they were employed; that there. 
were sO many passengers on the train that it was impos- 
sible for them all to get into the single car on the Q street 
track; that they commenced jumping off and running to 
get seats in that car; that those who got there first thus 
obtained a ride to the packing houses, while those who de- 
layed were obliged to walk; that none of the other pas- 
sengers were thrown from the car or fell in the street; it 
appeared that no one else suffered any injury or incon- 
venience whatsoever. So there was at least some evidence 
from which the jury might reasonably have found that the 
defendant in error was injured by jumping from the car in 
his haste to run and catch the Q street car. This was the 
theory of the defense. : The plaintiff in error, after having 
shown conclusively that the car from which the defendant 
herein claims he was thrown was in good condition in 
all respects and suitable for the purposes for which it was 
used, that its track was in perfect order and that there 
was no apparent cause or reason for the derailment of 
the car, introduced proof tending to show that it was not 
derailed, and that the defendant might have been injured 
by jumping off from the car while it was still in motion, 
in his haste to secure a seat in the Q street car. Under 
such circumstances, it was entitled to have its theory of 
the case submitted to the jury by a proper. instruction. 
Hartwig v. Gordon, 37 Neb. 657, 662; Cunningham v. Ful- 
ler, 35 Neb. 58; Hockenberger v. State, 49 Neb. 706; Pow- 
der River Live Stock Co. v. Lamb, 38 Neb. 339. The re- 
fusal to give this instruction was reversible error, 
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The petition contains many other assignments of error, 
among which is the misconduet of a member of the jury. 
It is unnecessary, however, to pass upon any of these 
questions, because a new trial must be awarded on ac- 
count of the errors above mentioned. 

We therefore recommend that the judgment of the dis- 
trict court be reversed, and the cause remanded for a new 
trial. 


OLDHAM and Pounpn, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 


RBVERSED AND RBMANDED. 


EDWIN R. SAXTON, APPELLANT, V. MICHAEL F. HARRING- 
TON, APPELLEE. 


Firep Aprit 9, 1903. No. 12,756. 


1. Failure to Return Bill of Exceptions Not Sufficient Ground for 
Equitable Relief. A failure to return a bill of exceptions within 
the statutory time, or within time to commence error proceedings 
in the supreme court, is not sufficient ground to sustain a petition 
in equity for a new trial. 


2. Proceedings in Error: Morion to Dismiss CasE ork QuasH BILL. 
In such a case, proceedings in error may-be commenced on the 
return of the bill of exceptions, and a motion to dismiss the case 
or quash the bill, made by the party whose fault or misconduct 
caused the delay, will be overruled. 


3. Loss of Files: Dimicence: New Trial: EQuitaBLeE PRocEEDING. 
The loss of the files, in a case where no effort is made to sub- 
stitute them, and no order is obtained for that purpose, and the 
only diligence to obtain a transcript is repeated requests of the 
clerk for one will not sustain a judgment granting a new trial 
in an equitable proceeding for that purpose. 


4. Evidence Sufficient to Sustain Finding. In such an action, where 
there is a conflict of evidence on the material facts, and the find- 
ing of the trial court is sustained by sufficient evidence, such 
finding will not be set aside by a court of review. 
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APPEAL from the district court for Holt county: Wu1.- 
1AM H. Wksrover, Disrricr Juper. Affirmed. 


J.J. King and Hi. H. Benedict, for appellant. 


Michael F. Harrington, Moses P. Kinkaid and Thomas 
V. Golden, contra. 


Barnus, C. 


This case comes here on appeal from a judgment of the 
district court for Holt county denying the appellant a new 
trial in an action in which the appellee had obtained a 
judgment againgt the appellant in said court, and in which 
the time for prosecuting error to this court had expired. 
It was alleged in the petition for a new trial that the 
plaintiff in said cause had obtained a judgment against 
the plaintiff herein, and that plaintiff’s attorney had been 
unable to obtain a bill of exceptions from the official re- 
porter within the forty days allowed by the court to pre- 
pare and serve the same; that thereupon he applied to 
the trial judge for an extension of time for that purpose, 
which was opposed by the appellee; that such extension 
was granted; that he obtained the bill within the time 
allowed, and delivered the same to the appellee for ex- 
amination, and amendments, if any were desired ; that the 
appellee retained the same in his possession for more than 
a year thereafter, and for that reason appellant was un- 
able to have said bill of exceptions settled until too late 
to prosecute proceedings in error to the supreme court. 
it was further alleged in the petition that appellant ap- 
plied in due time to the clerk of the district court for a 
transcript of the proceedings in order to prepare his case 
for the supreme court, but that he was informed by the 
clerk that the files were lost, and, therefore, he could not 
make such transcript; that from time to time, and several 
times, as often as once a month, for about a year there- 
after, he renewed his applications to the clerk for a tran- 
script, but was informed each time that the files could not 
be found; that he was thus prevented from having his 
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case reviewed in the supreme court, and for that reason 
he prayed for a new trial. , 

The answer denied all of the allegations of the petition, 
except the fact that the judgment had been obtained, and 
that the bill of exceptions had been delivered to the ap- 
pellant, as stated therein, and it was alleged in the answer 
that the bill was returned to counsel for appellant, and 
that it was afierwards found with other papers in ap- 
pellee’s office, but as to how the same came to be there. 
was wholly unknown to him; that when the bill was 
found he immediately conveyed it to counsel for appel- 
lant, and offered, in order to enable appellant to have the 
case }::operly reviewed, to allow the judgment of the dis- 
irict coirt to be set aside so that the court could enter a 
new judgment on the verdict as of that date, and thus 
the time for taking the case to the supreme court would 
date from the entry of such new judgment; and that ap- 
pellant refused to accept such offer. 

The reply admitted some of the facts alleged in the an- 
swer, denied others, and alleged that the appellant. re- 
fused the offer set forth therein because counsel had for- 
gotten one of the grounds of the motion for a new trial, 
and therefore could not stpply a motion with the same 
erounds contained therein that were set forth in the 
original. ; 

‘Upon these issues the cause was tried to the court, with 
the result of a general finding for the appellee, and a dis- 
inissal of the action. 

The petition in this case was filed under the provisions 
of section 318 of the Code of Civil Procedure and within 
one year after the rendition of the final judgment com- 
plained of. And, while its allegations do not technically 
embrace what may be termed “newly discovered grounds,” 
still it has been held that this remedy is available to a 
party where the stenographer loses his notes, and can not 
furnish a bill of exceptions. Holland v. Chicago, B. & Q. 
R. Co., 52 Neb. 100; Mathews v. Mulford, 53 Neb. 252; 


Curran v, Wilcox, 10 Neb. 449, 
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It has also been held that equity will not relieve a party 
against a judgment on account of his own negligence, 
or that of his attorney. Funk v. Kansas Mfg. Co., 53 Neb. 
450. And it may be stated that the petition must show 
‘that the plaintiff was prevented by circumstances over 
which he could have no control, from prosecuting his 
remedy at law; that he had exercised due diligence to 
preserve his rights and pursue his remedy; and wust also 
set forth the particular acts of the diligence relied on. 

It is contended by appellant that the matters pleaded 
and proved in relation to the bill of exceptions are suffi- 
cient to support a judgment granting him a new trial. It 
is shown by the pleadings and the proof that he had no 
trouble in obtaining the draft of the bill of exceptions 
within the time allowed by the court, and that he served 
it on the opposing party in due time. It is not alleged in 
the petition that he ever made any effort to secure its re- 
turn, and the evidence fails to disclose that he ever de 
manded its return, or made any inquiry as to its where- 
. abouts for more than a year after he delivered it to the 
appellee. Appellant, therefore, bases his whole conten- 
tion on this point on the fact that it was the duty of the 
appellee to return the bill within ten days, and for that 
reason that he was relieved from making any further effort 
to obtain it and present it to the court for settlement. 
Such conduct on his part can hardly be said to constitute 
due diligence. Especially is this so, because it is not al- 
leged that appellee was guilty of any fraud or misconduct 
in not returning the bill, and it is conceded in appellant’s 
brief that the failure to return it was an honest mistake, 
or an oversight. Under such circumstances, ordinary dili- 
gence would have required appellant or his counsel to call 
attention to the fact that the bill had not been returned. 
Such a suggestion would have doubtless obviated all of 
the difficulties in relation thereto. Again, the bill of ex- 
ceptions might have been settled and error proceedings 
commenced after it was found and returned to the appel- 
lant’s counsel. The delay being the fault of appellee, he 

33 
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could not have procured a dismissal of the cause, and an 
application to quash the bill of exceptions, if made by 
him, would have been overruled. 

In Allis v. Newman, 29 Neb. 207, 209, it was held that 
where a bill of exceptions was mislaid by mistake of the 
clerk, the time of such loss would be deducted from the 
whole time between the rendition of the judgment and the 
filing in the supreme court. It is the duty of the adverse 
party upon receiving a bill to propose amendments thereto, 
and return it in the time limited by statute. If he fails 
to do so, and on that account the bill is not settled in the 
time allowed by statute, it will not be quashed on his mo- 
tion. Deck v. Smith, 12 Neb. 205, 207. Where a bill is 
retained by the trial judge until after the time for appeal 
has passed, appellant will not be deprived of his appeal. 
Parker v. Kuhn, 19 Neb. 394. 

We, therefore, conclude that the testimony in relation 
to the matter of the.bill of exceptions is not sufficient to 
show due diligence on the part of the appellant, and that 
notwithstanding the facts proved he could have perfected | 
his proceeding in this court and obtained a review of the 
case in the manner provided by law without resorting to 
this proceeding in equity. 

Appellant also contends that the loss of the files, with- 
out any fault on his part, prevented him from obtaining a 
transcript, and thus he was deprived of his right to have 
the case reviewed in the supreme court. It must be con- 
ceded that if the facts shown in relation to the bill of ex- 
ceptions were sufficient to require the court to grant a new 
trial, it would be unnecessary to rely on the difficulty en- 
countered in obtaining a transcript. 

Having held, however, that the matter of the bill of 
exceptions was not sufficient to sustain a judgment for a 
new trial, we will now dispose of the contention relating 
to the loss of the files. There is a sharp conflict of evi- 
dence on the question as to whether an order or demand 
for a transcript was ever made by appellant or his counsel. 
We may assume that the court found this fact against the 
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appellant. If so, we can not disturb the finding; but, con- 
ceding that a transcript was ordered, the loss of the files 
did not necessarily prevent the appellant from obtaining 
one. The loss of court files is a matter of frequent occur- 
rence, and it is the common and ordinary practice to ob- 
tain an order to substitute them. No such order was asked 
for in this case, and it appears that: every paper filed in 
the court could have been substituted with absolute ac- 
curacy, except, perhaps, the instructions and the motion 
_for a new trial. As to the instructions, it is shown that 
no exceptions were taken to those given or the ones re- 
fused,.so that their omission from the transcript would 
have made no difference in the result on a hearing in the 
supreme court. Again, there was evidence tending to 
show that the instructions given were the same as those 
given on the former trial, and they were readily accessible 
in case they were required to complete the transcript. As 
to the motion for a new trial, it is idle to say that counsel 
could not supply it, and set forth therein the same grounds 
contained in the original, and many others, if desired. 

We therefore hold that the evidence in regard to the 
loss of the files fails to show due diligence on the part of 
the appellant to substitute them, and thus obtain his 
transcript, and there was, therefore, no necessity for a 
new trial on that ground. 

It follows that we can not disturb the findings and judg- 
ment of the trial court in this case. The judge presiding 
at the trial saw the witnesses, heard their testimony, was 
conversant with all of the facts, and, as his judgment is 
sustained by sufficient evidence, we recommend that it be 
affirmed. 


Pound and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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ALICE §. DANFORTH, APPELLEE, V. LORENZO D. FOWLER ET 
AL,, APPELLANTS. 


Fitep Apriz 9, 1903. No. 12,773. 


1, Appeal: Review or Morion To Statke. In an equity cause brought 
to the supreme court on appeal, the ruling of the district court on 
a motion to strike an answer from the files can not be con- 
sidered. Frenzer v. Phillips, 57 Neb. 229. 


2. Procedure. To authorize the supreme court to review the rulings 
of the trial court on motions and other matters of procedure, the : 
party complaining must except to such rulings, file a motion for 
a new trial, and present the questions by a petition in error. 


3. Appeal: Morton ror JUDGMENT ON PLEADINGS. The ruling of the 
district court on a motion for a judgment on the pleadings, can 
not be reviewed on appeal if it appears that the judgment is 
sustained by and conforms to the pleadings. 


APPEAL from the district court for Clay county: 
GuorGE W. Stupss, District Juper. Affirmed. 


Thomas H. Matters, for appellants. 
Joel W. West and Leslie G. Hurd, contra. 


BARNES, C. 


The appellee, Alice S. Danforth, commenced an action 
against Lorenzo D. Fowler in the district court for Clay 
county, and in such action attached certain property 
which she alleged belonged to him. She obtained a judg- 
ment against him in said suit, and also an order to sell 
the attached property for the satisfaction thereof. To 
aid the sale of the property she thereupon commenced a 
suit in equity in the nature of a creditors’ bill against the 
said Lorenzo D. Fowler, Elizabeth E. Fowler, Helen L. 
Jones, Anna A. Fowler, Elizabeth E. Fowler, trustee, 
George E. Fowler, Fowler & Cowles Mortgage Company, 
the Sutton Building & Improvement Company and E. M. 
Woodruff, to set aside certain conveyances and transfers 
of the property, which were alleged te be fraudulent, and 
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without consideration. Service of summons was duly had 
on all of the defendants, and they were required to answer 
the petition in said cause on or before the 26th day of 
May, 1902. Answers were filed by the Fowler & Cowles 
Mortgage Company, George E. Fowler, Helen L. Jones and 
the Sutton Building & Improvement Company; and the 
other defendants defaulted. 

‘It appears that the case was placed on the calendar of 
the district court for Clay county at its June term, and 
stood for hearing on June 2, 1902. It also appears that 
the clerk, in making out the bar docket, for the conven- 
ience of counsel noted it for trial on June 3. On the 2d 
day of June the appellee filed a’ motion to strike the answer 
of Helen L. Jones from the files for the alleged reason that 
it was sham and irrelevant, and that such facts were ap- 
parent upon the face of the record and the depositions on 
file. The motion was considered by the court on the evi- 
dence and argument of counsel, and was sustained. 
Thereupon the default of Helen L. Jones was entered, and 
appellee fited a motion for judgment on the pleadings ac- 
cording to the prayer of her petition. Default was entered 
as to all of the non-answering defendants, and the answers 
of George E. Fowler, the Sutton Building & Improvement 
Company, and the Fowler & Cowles Mortgage Company 
were held to state no defense to the allegations of her 
petition. The motion was sustained, and a decree was 
entered in favor of the appellee as prayed. Thereupon the 
Fowler & Cowles Mortgage Company appealed to this 
court, and on June 13, 1902, Helen L. Jones served notice 
on the appellee that she had filed a motion for leave to 
file a supersedeas bond. Her motion was afterwards sus- 
tained, and the matter now comes before us for review on 
the appeal. é 

The appellants contend that the court erred in sustain- 
ing the motion of the appellee to strike the answer of Helen 
L. Jones from the files. This question can not be con- 
sidered, for the reasons hereinafter given. It appears from 
the record that no exception was taken to the ruling on 
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the motion. It further appears that no motion for a new 
trial was ever filed in the trial court, and that no petition 
in error has ever been filed in this court. A ruling on a 
motion to which no exceptions was taken can not be re- 
viewed in this court, especially if such review is sought 
upon appeal as distinguished from error proceedings. 
Frenzer v. Phillips, 57 Neb..229. That action was one for 
the foreclosure of a real estate mortgage. There was a 
defendant residing in the state of New York, and proceed- 
ings were had by the sheriff authorizing a person to serve 
the summons upon the defendant in that state. There 
was also service by publication. The latter service was 
attacked by motion on special appearance, because the 
affidavit upon which it was founded had been filed in May, 
1895, and the publications were September 4,11, 18 and 
25, 1895, and before there had been a ruling with reference 
to the sufficiency of the personal service. This motion was 
overruled. No exception was taken to it, but the case was 
finally appealed to this court, and that ruling was pre- 
sented for review. The court said: “We can not consider 
the correctness of this ruling, for two reasons: First, 
because of the failure to except, and second, because this 
case is presented for review upon appeal, and not upon 
error proceedings.” And in support of this the court cited 
Ainsworth v. Taylor, 58 Neb. 484; Alling v. Nelson, 55 
Neb. 161; Village of Syracuse v. Mapes, 55 Neb. 738. 

In the case of Zimmerman v. Zimmerman, 59 Neb. 80, 
it was held that an appeal in an equity cause will not 
present for review the rulings made during the progress 

of the trial. 

In Battelle v. McIntosh, 62 Neb. 647, 650, Commissioner 
PounD, speaking for the court, said: “The answer denied 
that these payments had been made, and the trial court 

' yejected all evidence by which they were sought to be 
established. It is very clear from inspection of the record . 
that the theories upon which these rulings were made 
were erroneous in view of Adams v. Osgood, 60 Neb. 779, 
and Chicago, B. & Y. RK. Co. v. Nemaha County, 50 Neb. 
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393, but we can not review them in the present proceeding. 
The office of an appeal is only to review the judgment or 
final order of the district court upon the pleadings and 
the evidence admitted at the hearing. Review of rulings 
rejecting evidence must be sought by petition in error.” 

In order to review an action in equity on error, the 
errors complained of which occurred on the trial must be 
brought before the district court by motion for a new trial 
or they will be considered as waived. Cutler v. Roberts, 
7 Neb. 4, 29 Am. Rep. 371; Siwansen v. Swansen, 12 Neb, 
210, 211. 

It thus appears to be settled by this court that the rul- 
ings of the district court on the trial of a suit in equity 
will not be reviewed by this court unless a motion for a 
new trial has been presented to the district court and the 
alleged errors are presented in this court by a petition in 
error. : 

Lastly, it is contended that the court erred in rendering 
judgment on the pleadings. It appears that after the 
answer of Helen L. Jones was stricken from the files the 
other answers that remained stated no defense to the plain- 
tiff’s cause of action. This being true, it was proper for 
the court to render a judgment on the pleadings as they 
then stood. Such action was the same as rendering a 
judgment by default. No money judgment was sought 
against any of the appellants, and, the allegations of the 
petition standing confessed by reason of the default, it 
was not necessary for the plaintiff to offer any other or 
further proof than that which was already on file, and she 
was entitled to a decree in accordance with the prayer of 
her petition. If evidence was required to support the 
decree, there being no bill of exceptions in the record and 
nothing to show what evidence was before the trial court, 
it will be conclusively presumed that the evidence was 
sufficient to sustain the decree. In the case of Credit 
Foncier v. Rogers, 10 Neb. 184, it was held that “If a party 
rely upon the fact that there was no evidence in a case 
where evidence was necessary, he must establish it by a 
proper bill of exceptions.” 
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The state of the record herein renders it impossible for 
us to consider either of the questions presented by the 
appellants, and for that reason we recommend that the 
judgment of the trial court be affirmed. 


OLDHAM and PounpD, CC., concur. 


By the Court: I"or the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOHN A. CREIGHTON V. CHICAGO, Rock IsLAND & PACIFIC 
RaAILway COMPANY. 


Fitep ApRrL 9, 1903. No. 12,697. 


1. Evidence: ApdJUSTMENT or Conrroversy. An amicable adjustment 
of a controversy between two parties is not admissible for the 
purpose of showing any liability of either. 


2. Right of Appeal. Where defendant is sued in the county court, 
appears, files an answer, and participates in the trial by cross- 
examining plaintiff’s witnesses, he is entitled to an appeal from a 
judgment rendered against him. 


3. Instructions. Instructions examined, and held not prejudicial. , 


Error to the district court for Douglas county: Irvine 
F. Baxter, District Juper. Affirmed. 


Charles Ogden and Joel W. West, for plaintiff in error. 


James M. Woolworth, M. A. Low, W. F. Evans and Wil- 
liam D. McHugh, contra. 


OLDHAM, C. 


This was an action for damages for the value of certain 
buildings situated on plaintiff’s farm, which were de- 
stroyed by fire alleged to have been set out by the negligent 
operation of one of defendant’s engines. The cause was 
originally instituted in the county court of Douglas 
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county and taken by appeal to the district court. It 
was tried in the district court, by consent of the parties, 
on the pleadings filed in the county court. 

The petition alleges the ownership and destruction of 
a barn and granary by fire negligently set out by defend- 
ant. The answer was a general denial. On issues thus 
joined there was a trial to a jury, verdict for defendant, 
judgment on the verdict, and plaintiff brings error to this 
court. 

There was no material dispute in the testimony intro- 
duced at the trial of the cause. Plaintiff’s evidence showed 
that almost immediately after one of defendant’s trains 
had passed through the premises on which the buildings 
were situated, a fire broke. out on the right of way, which 
spread rapidly on account of a strong wind that was blow- 
ing, and reached the buildings before the witness who saw 
the fire start and defendant’s section hands could control © 
the fire. There was no dispute as to the amount of the 
loss. Defendant, on the other hand, introduced testimony 
tending to show that the engine propelling the train was 

. fully and properly equipped with the best and most mod- 
ern spark arresters and other appliances for the preven- 
tion of the escape of fire from the engine, and that the 

- engine was operated in a skillful manner by a competent 
and prudent engineer and fireman. This condition of the 
iestimony presented a question of fact as to whether the 
fire originated by any negligence on the part of the de- 
fendant. 

The first complaint called to our attention in the brief 
of plaintiff in error is as to the action of the trial court 
in refusing to permit plaintiff to show that the claim 
agent of defendant paid the owner of the grain which was 
stored in plaintiff’s granary for the loss thereof, destroyed 
by this same fire. 

An amicable adjustment of the controversy, even as 
between the parties themselves, is not competent evidence 
to establish a liability. Much less would an amicable ad- 
justment with one not a party to a settlement be admis- 
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sible against the other merely because the. controversy 
arises from the same cause. Courts look with favor on 
the rights of parties to amicably settle differences, and 
they may do so with one or more of those with whom they 
are involved in a dispute, without prejudicing any of their 
rights in case they be compelled to litigate with others. 

It is urged by counsel for plaintiff in error that. defend- 
ant had no right to appeal this cause of action from the 
judgment of the county court, because it did not intro- 
duce any testimony on its own behalf in the hearing in 
that court. The record shows that the defendant filed a 
general denial at the trial in the county court; that it 
was represented by counsel at the hearing, and cross- 
examined plaintiff’s witnesses, but that it did not in fact 
offer any affirmative testimony in its own behalf. We 
think this was a sufficient contest to entitle it to an appeal 
‘of its cause of action. Baier v.. Humpall, 16 Neb. 127. 
The issues were not changed, because, as already stated, 
the case was tried on the same pleadings in the district 
court as were filed in the court below. 

In the case at bar the court drafted its instructions sub- 
stantially from those which were commented upon, with 
approval by this court in the case of Union P. Rf. Co v. 
Keller, 36 Neb. 189. These instructions, taken as a whole, 
we think, fairly submitted the questions of ‘fact to the jury. 

The jury were instructed, in substance, that the burden 
was on the plaintiff to establish the fact that the fire origi- 
nated on account of defendant’s negligence; that if they 
believed from the evidence that the fire did originate from 
defendant’s engine, then ‘the burden was upon the defend- 
ant to show that its engine was properly equipped with all 
modern appliances to prevent the spread of fire, and that 
it was carefully operated by the persons in charge of: the 
engine. On the part of defendant the court also instructed 
that defendant was not an insurer against loss or damages 
that might occur by reason of fire escaping from its en- 
gines without any negligence or default on the company’s 


nowt 


- parw& 
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While the instructions were unnecessarily lengthy and . 
can not be commended either for brevity or precision of 
statement, yet we are not pointed to any paragraph among 
them that contains a misstatement of law. : 

We therefore think that. the case was faily submitted to 
the jury under the testimony, and as there is sufficient 
competent evidence to sustain the verdict, we recommend 
that the judgment of the trial court be affirmed. 


_ Barnes and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district. court is 


AFFIRMED. 


JOHN CRAVEN, APPELLANT, V. MARTHA A. CRAVEN ET AL., 
APPELLEES. 


Fitep Aprin 9, 1903. No. 12,755. 


1. Tax Deed Coupled with Possession: Cotor or TITLE: STATUTE OF 
Limitations. A tax deed does not convey the title to real estate. 
but it is a sufficient color of title when coupled with possession 
to put. the statute of limitations in operation against the rights 
of all cotenants in the land. 


2, Joint Tenants. The right of joint tenants to participate in the 
benefit of a superior claim purchased by one of them in posses- 
sion, is dependent on a timely offer to contribute their rightful 
proportion of the money expended by the tenant in. possession 
in procuring such superior claim. 

3. Adverse Possession. Where one tenant in common openly de- 
nies the title of his cotenants and is in possession of and claims 
the entire property himself by deed, such holding is adverse. 


AppEaL from the district court for Merrick county: 
JAMES A. GRIMISON, District JUDGE. Affirmed. 


John Patterson, for appellant. 


W. T. Thompson, J. C. Martin and P. 8. Heaton, contra. 
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OLDHAM, ©. 


On August 29, 1881, the United States government is- 
sued a patent to ‘William, Peter, John and Maggie Craven 
for a quarter section of ind situated in Merrick county, 
Nebraska. Afterwards these parties all appear to have 
left the state of Nebraska, leaving an agent to look after 
their interests in the property. Taxes accumulated on the 
property, and defendant Lamb, having purchased tax sale 
certificates, obtained a tax deed from the treasurer of Mer- 
rick county for the land in dispute on May 27, 1887. This 
deed was recorded, and Lamb took possession under it, 
plowed a firebreak around the land, and began cultivating 
it. In January, 1888, Peter Craven, one of the, grantees 
named in the patent, returned to Nebraska and purchased 
the land from defendant Lamb, and took a quitclaim deed 
for the quarter section from Lamb and wife, and recorded 
the same with the register of deeds of Merrick county. He 
thereupon executed a five-year lease of the premises to 
Lamb and Lamb remained in possession under this lease 
until after its expiration. In 1892 Peter Craven departed 
this life, and his wife, Martha A. Craven, for herself and 
the minor heirs of Peter Craven, deceased, executed a 
further lease of the premises for a period of five years. to 
Lamb. Both of these leases were duly recorded; the con- 
dition of each being that Lamb would pay all taxes ac- 
cruing on the property, and deliver possession in case the 
land was sold by the lessor.. Lamb held continuous pos- 
session of the premises under these leases for about thir- 
teen years. 

On July 30, 1901, John Craven, one of the four tenants 
in common of the land, instituted this cause of action to 
quiet title to the land in himself and his other cotenants, 
and to cancel the tax deed from the treasurer of Merrick 
county to Lamb, and the quitclaim deed from Lamb and 
wife to Peter Craven, and asked for an accounting with 
defendant Lamb for the reasonable value of the rents and 
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profits of the premises during his thirteen years’ occu- 
pancy. 

Martha A. Craven and her children filed answers alleg- 
ing the ownership of the premises as heirs of Peter Craven, 
deceased, under the deed from Lamb, and alleging that 
this title had been perfected by an adverse possession held 
under this deed for a period of fourteen years. Defendant ° 
Lamb also answered, alleging that he was rightfully in 
possession of the premises under the leases from Peter 
and Martha A. Craven, and that he had fully complied 
with all the conditions of the leases. The heirs of the 
other two tenants in common made no appearances and 
filed no pleadings. Under the issues thus joined, the irial 
court found for the answering defendants and dismissed 
plaintiff’s petition, and plaintiff brings the cause to this 
court by appeal. 

The contention of plaintiff is (1) that the tax deed 
conveyed no title to Lamb; and (2) that the possession — 
of Peter Craven under his deed from Lamb is not adverse 
to his cotenants. ‘ 

With reference to the first contention, we hold that the 
tax deed did not convey the title to the land, yet it did 
convey a color of title which when. coupled with posses- 
sion evidenced an intention to oust all the cotenants, and 
put the statute of limitations in operation against them. 
Lantry v. Parker, 37 Neb. 353; T'wohig v. Leamer, 48 Neb. 
247. 

The general rule is that the possession of one tenant in 
common is not adverse to that of his cotenants. This rule 
does not apply, however, where the possession of one co- 
tenant is followed by an ouster of all the others, or where - 
it is based on the acquisition of a paramount adverse title 
to the entire estate. Beall v. McMenemy, 63 Neb. 70. 

While the tax deed of the defendant Lamb was not a 
paramount title, yet it was an adverse color of title, 
coupled with possession, at the time he conveyed to Peter 
‘Craven, and the deed purported to convey the entire es-' 
tate. Neither plaintiff nor any of the other cotenants 
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begun a timely action and offered to do equity by con- 
tributing their rightful proportion of the costs of procur- 
ing this deed, and asking to participate with Peter Craven 
in the rights conveyed by it; but they permitted him and 
his heirs to remain in open and notorious possession of 
this land by their tenant under leases of record for more 
‘than ten years before this action was instituted. The 
right of joint tenants to participate in the benefit of a 
superior claim purchased by one of them in possession is 
dependent on a timely offer to contribute their rightful 
proportion of the money expended by the tenant in pvs- 
session in procuring such superior claim. Sneed’s Heirs v. 
Atherton, 36 Ky. 276, 32 Am, Dec. 70. 

The recording of the deed from Lamb to Peter Craven 
and of the leases from Craven and his heirs to Lamb, 
amounted to an open denial of the title of Peter Craven’s 
cotenants; and the possession under these instruments 
was, we think, clearly adverse to the holding of the other 
cotenants. Gill v. Dewitt, 7 Ky. Law Rep. 587; McCann 
v. Welch, 106 Wis. 142, 81 N. W. 996. It would, there- 
fore, follow that the judgment of the district court quiet- 
ing the title to the lands in dispute in the widow and heirs 
of Peter Craven is fully sustained by the evidence, and 
consequently that plaintiff had no right to an accounting 
with defendant Lamb. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


Barnes and Pounn, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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JOSEPH WILLIAMS ET AL., APPELLANTS, V. JOSEPH H. MILES 
ET AL., APPELLEES.* 


Fitep Aprit 9, 1908. No. 11,630. 


as 


. Will in Custody of Testator: Nor Founp Arrer His DeatH: Pre- 
-SUMPTION, Where a will is shown to have been made and left in 
the custody of the testator, if it can not be found after his death 
the presumption is that the testator destroyed it animo revocandi. 


ro 


Presumption of Fact Only. But this is a presumption of fact only. 
It may be overcome by evidence, circumstantial or otherwise, to 
the contrary; and declarations of the testator may be shown for 

. this purpose. 


i) 


. Destruction of Subsequent Will Revoking Former by Implication: 
Errect. If the testator destroys a subsequent will revoking a 
former one by implication, such act, of itself, will not operate to 
revive the former will. 


~ 


. Intention of Testator. Whether the former will is revived in such 


a case depends upon the intention of the testator, which is to be 
deduced from all the circumstances. 


5. Common Law of England: Trerm as USED In THE StTaTUTE. The 
term “common law of England,” as used in chapter 15a, Com- 
piled Statutes, refers to that general system of law which pre 
vails in England, and in most of the United States by derivation 
from England, .as distinguished from the Roman or Civil law 
system. Hence the statute does not require adherence to the 
decisions of the English common-law courts prior to the Revolu- 
tion in. case this court considers subsequent decisions, either in 
England or America, better expositions of the general principles 
of that system. 


6. Subsequent Will: REVocATION of PRiokR WILL: DEFEAT OF PROBATE. 
A subsequent will which has the effect of revoking a prior will 
may be shown for the purpose of defeating probate of such prior 
will, although by reason of its loss or destruction the exact dis- 
positions made therein can not be shown and are incapable of 
execution. The revocation will be effectual, even though in other 

’ respects the will can not be carried out. 


7. Lost Will: Proor or ConTENTS: DECLARATIONS oF TESTATOR. AI- 
though the contents of a lost will can not be proved solely by the 
declarations of the testator, such declarations are admissible to 
prove the existence of the will. 


8. Heirs: CompETENCY AS WITNESSES IN WiLL Contest. Persons who 


* Rehearing denied. See opinion, p. 479, post. 


464 NEBRASKA REPORTS. [Vou. 68 


Williams v. Miles. 


. 


would take’ as heirs or next of kin in case of intestacy are not 
disqualified, under section 329, Code of Civil Procedure, from 
testifying as to transactions and conversations with the deceased 
in a contest over an alleged will. McCoy v. Conrad, 64 Neb. 150, 
followed. 


9. Evidence as to Declarations of Testator. In such cases evidence as 
to declarations of the testator should be scrutinized carefully and 


weighed cautiously. e 


10. Will: Execution. If the instrument is in fact signed, attested and 
subscribed as required by the statute, a formal attestation clause 
is not necessary. 


11. 


: SuBsceising Wirnesses. Hence the subscribing 
witnesses to a lost will may testify that t he testator signed and 
they witnessed and subscribed in the required manner, without 
proving that there was an attestation clause, or establishing 
the contents thereof. 


12. Revocation. A subsequent will may have the effect of revoking a 
prior will, either by reason of an express clause of revocation, 
or of an inconsistent disposition of the testator’s property. 


13. Revocation by Implication. Unless the subsequent will expressly 
revokes the former one, such former will is only revoked so far 
as it is inconsistent with the later; a complete revocation will 
not result unless the general tenor of the later will shows clearly 
that the testator so intended, or the two instruments are so 
plainly inconsistent as to be incapable of standing together. 


14. : Nor Favorep. Courts do not favor revocation by implica- 
tion, and incline to such a construction as will give effect to both 
instruments. 

16. : Fact or Maxine Sussequenr Winn Wirnout Proor or 


CONTENTS. The fact that a subsequent will was made is not suf- 
ficient, of itself, and without some proof of its actual contents, 
to show revocation of a former will. 


16. Parol Evidence. Parol evidence to show that a former will was 
revoked by implication by reason of @ subsequent will, which can 
not be found, must be clear, unequivocal and convincing. 


ApPEAL from the district court for Richardson county: 
JoHN R. THompson, District Jupen. Affirmed. ; 


Jefferson H. Broady, Arthur J. Weaver, John lh. Web- 
ster, John H. Atwood and Reavis & Reavis, for appellants. 


Francis Martin, Edwin Falloon and Clarence Gillespie, 
contra. 
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The general purpose and nature of this controversy are 
stated in the opinion of the court on another branch of 
the cause. Williams v. Miles, 63 Neb. 859. It will be suffi- 
cient to say, for the purposes of the present opinion, that 
the decree appealed from was rendered in a suit begun 
originally in the county court of Richardson county for 
the purpose, among other things, of having an order ad- 
mitting a certain instrument to probate as the last. will 
of Stephen B. Miles vacated and set aside. Stephen B. 
Miles died at Falls City, in this state, in 1898, leaving 
surviving him Joseph H. Miles, one of the appellees, and 
Samuel A. Miles, one of the appellants, his sons, and a 
number of descendants of two deceased daughters. In the 
year 1888, he had made a will at Rulo in Richardson 
county, in which he gave substantially his entire estate, 
amounting at the time of his death to upwards of $1,000,- 
000, to Joseph H. Miles, excluding Samuel A. Miles, the 
issue of his two daughters, and many others who had 
claims upon his bounty. During the period intervening 
between the execution of this will and his death, he had 
ceased to take an active hand in business, and lived mostly 
at hotels in St. Louis, Missouri, or at Falls City. After 
his death, Joseph H. Miles, who was present when the will 
known as the Rulo will was executed, in 1888, and was 
acquainted with its contents, made an extensive search 
in every place in which papers of the deceased were known 
to be or were likely to be found, for the purpose of ascer- 
taining whether there was a will. As a result of this search, 
he testifies that he found the Rulo will in an. unlocked 
valise in a room in a hotel at Falls City, which had been 
occupied by the deceased, under circumstances which, to 
say the least, are somewhat extraordinary. He presented 
the will to the county court of Richardson county and pro- 
cured its probate. The appellants’ case is that in 1897 
the testator executed a new will at a hotel in St. Louis, 
where he was in the habit of spending his winters, which 

34 : 
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had the effect of revoking the Rulo will; that Joseph H. 
Miles learned of the existence of this will while searching 
for papers left by his father; and-that he fraudulently 
concealed and withheld his knowledge thereof, and by so 
doing procured the will of which he was the beneficiary 
to be probated. It is also charged that he obtained pos- 
session of the will executed at St. Louis and has retained 
the same, and concealed its contents from the plaintiffs, 
with the intent and purpose of cheating and defrauding 
them, the heirs at law, and other devisees and legatees of 
the testator. The later will, if there was one, has not 
been found.’ : 
The evidence with reference to the execution of what 
may be called the St. Louis will consists of the testimony 
of two witnesses, the manager and clerk of the hotel in 
St. Louis, who appear to have been well acquainted with 
the testator. They testify that within a few days after a 
conversation which one of them had with the testator re- 
garding his will, the testator stated that he was going to 
make his will at once, and apparently went out of the 
hotel for that purpose; that several hours thereafter he 
came to the office in the hotel and stated that he had made 
a will; that either the next day or within two or three 
days, they were summoned to the testator’s room, where 
they found him with some document drawn upon legal- 
cap paper before him; that the testator said to them, 
“Gentlemen, I want you to witness the signature of my 
will” ; and that he thereupon took a pen, and, saying “This 
is my last, will and I want you to witness the signature to 
it,’ signed his name, and procured the witnesses to sub- 
scribe theirs also. The testimony of these witnesses is 
very clear and circumstantial as to the execution of the 
instrument, but they do not claim to know anything of 
what the paper contained, further than the statement of 
the testator that it was his will. There is, however, not 
a little evidence as to declarations of the testator tending 
to show that he had made dispositions of his property in- 
consistent with the terms of the Rulo will, and there is 
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much circumstantial evidence to indicate substantial 
reasons moving him so to do. The trial court found for 
the defendants, and rendered a decree accordingly, which 
is now appealed from. 

On behalf of the appellees it is urged that, assuming the 
St. Louis will has been proved, since the testimony by 
which it is shown establishes that the testator retained 
custody of or had ready access to it, and it could not be 
found at his death, we must take it to have been destroyed 
by the testator with the purpose of revoking it, and that 
such revocation, in the absence of a contrary statutory 
provision, and by virtue of chapter 15a, Compiled Statutes 
(Annotated Statutes, 6950) would have the effect of 
reviving the prior will. Each of these propositions re- 
quires some qualification. Where a will is shown to have 
been made and left in the custody of the testator, if it can 
not be found after his death, the presumption is that he 
destroyed it animo revocandi. 1 Jarman, Wills (5th ed.), 
*133; Boyle v. Boyle, 158 Ill. 228, 42 N. E. 140; Collyer v. 
Collyer, 110 N. Y. 481; Behrens v. Behrens, 47 Ohio St. 
323, 25 N E. 209; Gardner v. Gardner, 177 Pa. St. 218, 35 
Atl. 558. If the will is traced out of the testator’s custody, 
on the other hand, the burden is on him who asserts a 
revocation to show that it came once more under the tes- © 
tator’s control, or was destroyed by his direction. 1 Jar- 
man, Wills, *133. In such cases if the person into whose 
hands the will is traced had an interest in procuring its 
destruction, some courts have suggested that they would 
go very far in presumptions as to the contents of the lost 
will and the mode of its disappearance. Chisholm v. Ben, 
7 B. Mon. (Ky.) 408. We need not examine this subject 
in the case at bar. Although there is some circumstantial 
evidence which might create a suspicion that the St. Louis 
will caine into the bank at Falls City, where Joseph H. 
Miles would have had access to it, we do not think there is 
enough to call for application of the authorities referred 
to, even if we were prepared to follow them. Clark v. 
Turner, 50 Neb, 290, 299; Collyer v. Collyer, 110 N. Y. 
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481, 486. But if we take it that the St. Louis will, assum- 
ing that there was one, remained in the custody of the 
testator, it does not follow that such will must be regarded 
as revoked. The presumption of destruction animo re- 
vocandi is one of fact only. It governs in the absence of 
circumstances tending to a different conclusion, but may 
be overcome by circumstantial or other evidence to the 
contrary. 1 Jarman, Wills (5th ed.), *133; Legare v. 
Ashe, 1 Bay (S. Car.) 464; Davis v. Sigourney, 8 Met. 
(Mass.) 487; Minkler v. Minkler, 14 Vt. 125; Gardner v. 
Gardner, 177 Pa. St. 218. And declarations of the tes- 
tator subsequent to the execution of the will, are admis- 
sible for this purpose. Lawyer v. Smith, 8 Mich. 411; 
Harring v. Allen, 25 Mich. 505; McDonald v. McDonald, 
142 Ind. 55, 41 N. EB. 336; Boyle v. Boyle, 158 Ill. 228, 42 
N. HE: 140; Behrens v. Behrens, 47 Ohio St. 323, 25 N. E. 
209, 21 Am. St. Rep. 820; Gardner v. Gardner, supra. In 
the analogous case of a will found among the testator’s 
papers in a mutilated condition, declarations of the tes- 
tator manifesting good will toward the beneficiaries, show- 
ing a purpose of adhering to its provisions, or that he is 
entirely satisfied therewith, will be received to rebut the 
presumption of revocation. 1 Underhill, Wills, sec. 232. 
In the case at bar, the declarations of the testator indicat- 
ing that he had made and was adhering to dispositions 
not to be found in the Rulo will are numerous and well 
authenticated. Moreover, there are circumstances in evi- 
dence which would indicate that, in case there was a will 
subsequent to the Rulo will, it represented the final in- 
tentions of the testator. But even if we held that the St. 
Louis will, if there was one, was destroyed animo revo- 
candi, would it follow that a former will, revoked by the 
St. Louis will, was revived by destruction of the latter? 
This raises a question of some difficulty, which has given 
_ rise to no little discussion. 

Our statute of wills follows the Massachusetts act of 
1836, which, as to execution and revocation, is modeled on 
the statue of frauds, We have not adopted a modern 
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statute along the lines of the English statute of 1837. 
Hence the question must.be settled in this state without 
reference to the later statutes, and decisions thereunder, 
except as they indicate a sound policy, in accord with the 
general objects and purposes of every statute on the sub- 
ject. If the first will is destroyed, and a subsequent will 
is revoked or canceled, it has never been asserted that the 
first will is revived. But if the first will remains in ex- 
istence, and a second will, which operated to revoke it, is 
afterwards revoked or canceled, without execution of a 
new one, there has been much divergence of opinion. 
Lord Mansfield announced a rule, which was followed by 
the common-law courts, when questions as to wills dis- 
posing of real property came before them, to the effect 
that if the first will is preserved, and a subsequent will, 
revoking it expressly or by implication, is destroyed or 
canceled, the revocation is repealed, and the original will 
revived and continued in force by virtue of these circum- 
stances.. Harwood v. Goodright, 1 Cowp. (Eng.) 87, 91; 
Goodright v. Glazier, 4 Burr (Eng.) 2512. On the other 
hand, the ecclesiastical courts, which had jurisdiction 
over wills disposing of personalty, and from whose de- 
cisions our law of probate and administration is derived 
in large part, held to a more flexible rule; endeavoring in 
each case to ascertain the testator’s intention, and making 
that intention the criterion. In a leading case, the doc- 
trine of those courts was stated thus: “The legal pre- 
sumption is neither adverse to, nor in favor of, the revival 
of a former uncanceled, upon the cancelation of a later 
revocatory will. Having furnished this principle, the law 
withdraws altogether; and leaves the question, as one of 
intention purely, and open to a decision either way, solely 
according to facts and circumstances.” Usticke v. Baw- 
den, 2 Add. Ecc. (Eng.) 116. Counsel urge that chapter 
15a, Compiled Statutes (Annotated Statutes, 6950), which . 
makes the common law of England the rule of decision 
in all cases not governed by constitution or statutes, 
so far as applicable, requires us to follow the rule an- 
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nounced by Lord Mansfield, and that the decisions of com- 
mon-law courts in England prior. to the Revolution are 
controlling, as between such decisions and subsequent 
English authorities. We are unable to assent to this 
proposition. e 

What is the meaning of the term “common law of Eng- . 
land,” as used in chapter 15a, Compiled Statutes? Does 
it mean the common law as it stood at the time of the 
Declaration of Independence, or as it stood when our 
statute was enacted, or are we to understand the common- _ 
law system, in its entirety, including all judicial improve- 
ments and modifications in this country and in England, 
to the present time, so far as applicable to our conditions? 
We can not think, and we do not believe this court has 
ever understood, that the legislature intended to petrify 
the common law, as embodied in judicial decisions at any © 
one time, and set it up in such inflexible form as a rule of 
decision. The theory of our system is that the law con- 
sists, not in the actual rules enforced by decisians of the 
courts at any one time, but the principles from which 
those rules flow; that old principles are applied to new 
cases, and the rules resulting from such application are 
modified from time to time as changed conditions and 
new states of fact require. Rensselaer Glass Factory v. 
Reid, 5 Cow. (N. Y.) 587. “We may look to American 
as well as English books, and to American as well as 
English jurists, to ascertain, what this law is, for neither 
the opinions nor precedents of judges can be said, with 
strict propriety, to be the law—they are only evidence 
of law.” Forbes v. Scannell, 13 Cal. 242, 285. On this 
ground it was held, in Sayward v. Carlson, 1 Wash. 29, 
23 Pac. 830, that a statutory provision in Washington, 
making the common law ef England the rule of decision 
in all courts, did not confine the courts to the decisions of 
the English courts, and of those American courts which 
have followed them closely, for the interpretation of the 
law. Such has been the understanding of this court. from 
the beginning. What Sir Frederick Pollock has called 
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“the immemorial and yet freshly growing fabric of the 
common law,” is to be our guide, not the decisions of any 
particular courts, at any particular period. ‘The term 
“common law of England,” as used in the statute, refers 
to that general system of law which prevails in England, 
and in most of the United States by derivation from Eng- 
land, as distinguished from the Roman or Civil Law. 
system, which was in force in this territory prior to the 
Lonisiana purchase. Hence the statute does not require 
adherence to the decisions of the English common-law 
courts prior to the Revolution, in case this court considers 
subsequent decisions, either in England or America, bet- 
ter expositions of the general principles of that system. 
If, as between the rule of the old common-law courts 
and the rule of the English ecclesiastical courts, we are 
not required by statute to follow the former, we think the 
latter, on principle, greatly to be preferred; and it has 
the support of the weight of recent authority in America. 
A distinction was suggested at an early period between a 
will which revokes the former will expressly, and one 
which so operates by implication only. Leaving the ques- 
tion somewhat in doubt as to.the latter case, the rule has 
been generally and vigorously assailed as to the former. 
1 Powell, Devises, 528; 4 Kent, Commentaries, 531; Ran- 
dolph & Talcott’s note to 1 Jarman, Wills, *193; Barks- 
dale v. Hopkins, 23 Ga. 332; Beaumont v. Keim, 50 Mo. 
28; Colvin v. Warford, 20 Md. 357; Scott v. Pink, 45 Mich. 
241; Cheever v. North, 106 Mich. 390, 64 N. W. 455. But 
the courts are by no means agreed on this distinction, and 
it has been considered as having no more force than to 
affect the presumption, if any there is. Pickens v. Davis, 
134 Mass. 252, 254; Schouler, Wills, sec. 418. A few 
jurisdictions adhere to the rule as stated by Lord Mans- 
field. Taylor v. Taylor, 2 Nott & McC. (S. Car.) 482; 
Randall v. Beatty, 31 N. J. Eq. 648; Peck’s Appeal, 50 
Conn. 562. But the strong tendency in the United States 
is to follow the rule of the English ecclesiastical courts, 
and hold that if the testator destroys a subsequent will, 


472 NEBRASKA REPORTS. [Vou. 68 


Williams v. Miles. 


revoking a former one either expressly or by implication, 
such act, of itself, will not. revive the former will. In 
re Gould’s Will, 72 Vt. 316, 47 Atl. 1082; McClure v. Mc- 
Clure, 86 Tenn. 173, 6S. W. 44; Harwell v. Lively, 30 Ga. 
315; Bohanon v. Walcot, 1 How. (Miss.) 336; 1 Woerner, 
Probate and Administration, sec. 51. Following the Eng- 
lish act of 1837, the statutes, wherever this subject has 
" been dealt with by legislation, are all against the doctrine 
of constructive revival of the prior will. Hence we may 
well regard Lord Mansfield’s rule as disapproved, and the 
doctrine of the ecclesiastical courts as vindicated. Pre- 
ferring the latter, we think the rule should be to look to 
the intention of the testator in every case’. Whether the 
former will is revived, depends upon his intention, which 
is to be deduced from all the circunistances. Williams 
v. Williams, 142 Mass. 515. So far as there is a presump- 
tion, it would seem that the presumption ought to be 
against revivor. In re Gould’s Will, supra, p. 320; 
Schouler, Wills, sec. 418. Without regard to any presump- 
tion, however, we find nothing in the evidence sufficient 
to indicate an intention to revive the earlier will, if it 
had been revoked, and there is much to show that no such 
intention existed. : 

It follows that we are brought inevitably to the ques- 
tions whether execution of the St. Louis will has been 
shown sufficiently, and, if so, whether the evidence shows 
sufficiently that it revoked the former will, expressly or. 
by implication. Before taking up these questions, how- 
’ ever, certain preliminary objections going to the mode of 
proof must be disposed of. 

It is urged on behalf of the appellees that it is not suffi- 
cient to show a subsequent will revoking the instrument 
probated, but that the contents of such will must be estab- 
lished ; that declarations of the testator are not admissible 
to prove the later will; that persons who would take as 
heirs or next of kin in case of intestacy, or as beneficiaries 
under the subsequent will, are not competent witnesses 
to transactions and conversations with the deceased; and 
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that appellants must fail because they have not proved 
an attestation clause nor established the contents thereof. 
As will be seen presently, the first and second of these ob- 
jections have other phases, in which they are well taken. 
It must be shown not merely that there was another will, 
but also that it contained a revocation clause, or else its 
contents must be established so as to demonstrate an in- 
consistency between the instruments requiring the court 
to hold the one revoked by the other by implication. And 
the contents, whether with respect to the revocation clause, 
or the general provisions from which revocation is to 
be implied, can not be shown solely by declarations of the 
testator. But further than this we can not accept coun- 
sel’s contentions. A subsequent will which has the effect 
of revoking a prior will may be shown for the purpose of 
defeating probate of such prior will, although, by reason 
of its loss or destruction, the exact dispositions made 
therein can not be shown, and are incapable of execution. 
It is enough to prove that the lost will revoked the former 
one. ff that much is shown, the contents need not be 
proved further. Brown v. Brown, 8 Ell. & BI. (Eng.) 876; 
Nelson v. McGiffert, 3 Barb. Ch. (N. Y.) 158; Barksdale 
v. Hopkins, 23 Ga. 332. The revocation will be effectual, 
even though in other respects the will can not be carried 
out. In re Cunningham, 38 Minn. 169, 36 N. W. 269; 
‘Stevens v. Hope, 52 Mich. 65, 17 N. W. 698. If the 
later will was destroyed by the testator, intending to re- 
_voke it, yet he may have intended to die intestate. Legare 
v. Ashe, 1 Bay (S. Car.) 464; Schouler, Wills, sec. 412. 
Consequently proof is admitted to show execution of the 
subsequent will, and that it revoked the former, and this 
proof may be by parol. Brown v. Brown, supra. But the 
burden is upon those who attack the earlier will to show 
that it was revoked; and, if they do not establish an ex- 
press revocation clause, conjecture or probabilities are not 
sufficient; nor will such words as “this is my last will” 
have any weight whatever. 1 Jarman, Wills, *174; 
Leslie v. Leslie, 6 Ir. R. Eq. 3382. As to the declarations of 
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the testator, we must distinguish between their compe- 
tency and their sufficiency, when standing alone, to prove 
the contents of the lost will. The contents of a lost will 
can not be proved solely by the declarations of the testator. 
Clark v. Turner, 50 Neb. 290. But in the same case, it 
was held that such declarations are admissible to corrobo- 
vate more direct evidence of the contents of the will, and, 
of themselves, are competent to prove its existence. The 
court said (p. 298): “We think all the cases hold that the 
declarations of a testator may be received in evidence to 
prove the existence of a will and in proof of issues relating 
to the testator’s competency or to undue influence, but it 
has been doubted whether such declarations may be re- 
ceived to establish a revocation. It follows that in all 
proceedings to probate a lost will, such declarations are ad- 
missible in evidence because the existence of the will must 
necessarily be established by some such indirect method. 
The declarations having been admitted for that purpose 
their sufficiency to establish the contents of the, will is 
another question.” The suggestion of doubt whether such 
declarations may be received to establish a revocation has 
reference to the fact that a mere intention to revoke is 
not sufficient, unless carried out in some one of the forms 
required by the statute. If a new will is made, without an 
express revocation clause, revocation is a question of in- 
tention, to be determined from the instruments themselves 
and from all the circumstances. If the-subsequent will is 
lost, then, its tenor being shown, declarations are admis- 
sible in corroboration. But an intention to revoke in 
some other manner must be manifested by some act pre- 
scribed in the statute, and performed. as the statute re- 
quires. Belshaw v. Chitwood, 141 Ind. 377, 40 N. E. 908; 
Boylan v. Meeker, 28 N. J. Law, 274; McCune v. House, 8 
Ohio 144, 31 Am. Dec. 488; Brown v. Thorndike, 15 Pick. 
(Mass.) 388. The court evidently had this rule in mind, 
in Clark v. Turner, and was not speaking with respect to 
such a question as that now before us. As to the compe- 
tency of the testimony of those witnesses who would take 
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but for the Rulo will, the case of McCoy v. Conrad, 64 
Neb. 150, is decisive. In that case it was held that. persons 
who would take as heirs or next of kin in case of intestacy 
are not disqualified, under section 239, Code of Civil Pro- 
cedure, from testifying as to transactions and conversa- 
tions with the deceased in a contest over an alleged will. 
We think, however, that in such cases evidence as to 
declarations of the testator should be scrutinized carefully 
and weighed cautiously. Clark v. Turner, 50 Neb. 290; 1 
Greenleaf, Evidence, sec. 200. As to the attestation clause, 
if the instrument was in fact signed, attested, and sub- 
scribed, as required by the statute, a formal clause recit- 
ing the details of the transaction was not necessary. The 
statute does not require an attestation clause, but only . 
requires that the will be subscribed by the testator, and 
attested and subscribed in his presence by two or more 
credible witnesses. The necessary facts may be proved 
by the subscribing witnesses, although the attestation 
clause is omitted. Robinson v. Brewster, 140 Ill. 649, 
656, 30 N. E. 683; Berberet v. Berberet, 181 Mo. 399, 33 
S. W. 61; In re Lewis’s Will, 51 Wis. 101, 113, 7 N. W. 829; 
Ela v. Edwards, 16 Gray (Mass.) 91; More v. More, 92 
Ill. App. 465. Hence the subscribing witnesses to a lost 
will may testify that the testator signed and they witnessed 
and subscribed in the required manner, without proving 
that there was an attestation clause or establishing the 
contents thereof. 

Without going over the details, we may say that the 
‘evidence produces a strong conviction that a will of some 
sort was made at St. Louis. There is not only the testi- 
mony of the two subscribing witnesses, but a very con- 
siderable mass of circumstantial evidence. Moreover, the 
declarations of the testator are well authenticated and 
circumstantial. Taking all these matters into account, 
and bearing in mind that the apparent injustice of the dis- 
position made in the instrument admitted to probate, the 
suspicious character of many things connected with the 
finding of the Rulo will, and the disposition of the testator 
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to make wills, as shown in evidence, if the question were 
merely whether a subsequent will was executed, we should 
hesitate to say that the decree could stand. The testimony 
of several of the most important witnesses was taken by 
deposition, and, as the trial court neither saw nor heard 
these witnesses, the ordinary rule that a decree based on 
conflicting testimony will be affirmed does not apply with 
full force. Gibson v. Hammang, 63 Neb. 349; Delorac v. 
Conna, 29 Neb. 791, 811. But the appellants have much 
more to do than merely to prove that.a subsequent will 
was executed at St. Louis in the prescribed legal form. 
They must show that the St. Louis will revoked the former 
will, and to that extent must prove its contents. 

A subsequent will may have the effect of revoking a 
prior will, either by reason of an express clause of revoca- 
tion, or of. an inconsistent disposition of the testator’s 
property. 1 Jarman, Wills, *172. Hence, to show that 
the Rulo will was superseded, it would be necessary to 
prove that the later instrument revoked it expressly, or else 
to show that the contents of the later instrument were such 
as to revoke it by implication. There is no proof of an 
express revocation clause. To show revocation by impli- 
cation requires more detailed evidence as to the contents 
of the lost will, for, unless the subsequent will expressly 
revokes the former one, such former will is only revoked 
so far as it is inconsistent with the later. 1J arman, Wills, 
*175. The governing principle is the intention of the tes- 
tator. It does not follow from the fact of a new will that 
full and entire revocation was intended; the purpose may 
have been to make supplemental provisions, consistent 
with the former will in whole or in part, to dispose of other 
property, or to amend and alter the prior dispositions 
only. Hence a complete revocation by. implication will 
not result unless the general tenor of the later will. shows 
clearly that the testator so intended, or the two instru- 
ments are so plainly inconsistent as to be incapable of 
standing together. Brant v. Wilson, 8 Cow. (-N. Y.) 56; 
Smith v, McChesney, 15 N. J. Eq. 359; In re Venable’s 
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Will, 127 N. Car. 344, 37 S. E. 465. Courts do not favor 
revocation by implication, and incline to such a construc- 
tion as will give effect to both instruments. Schouler, 
Wills, sec. 407; 1 Underhill, Wills, sec. 251. There are 
cases where, from the whole instrument, the court is able 
to say that-the later was intended as an independent and 
final disposition of the testator’s property. 1 Jarman, 
Wills, *175. But in order that a court may do this, with 
assurance, it must have the later instrument before it, so 
that the testator’s language may be fully and accurately 
apprehended. Hence it was held in a number of early 
cases that it was not enough to find the existence of a.sub- 
sequent will, but it must be found that the subsequent will 
differed from the former will, claimed to have been re- 
voked, and that the nature‘of the difference must be found 
also. Scymor v. Northwortly, Hard. (Eng.) 374; Good- 
right v. Harwood, 3 Wils, (Eng.) 497; Harwood v. Good- 
right, 1 Cowp. (Eng.) 87, 89, 91. This rule has been ad- 
hered to. We may regard it.as well settled that the mere 
fact that a subsequent will was made is not sufficient, of 
itself, and without some proof of its actual contents, to 
show revocation of a former will. 1 Williams, Executors, 
162, 166; Nelson v McGiffert, 3 Barb. Ch. (N. Y.) 158; 
Lane v. Hill, 68 N. H. 275, 44 Atl 393. We think the same 
considerations justify the requirement that the contents 
of the lost will, to such extent as is necessary to establish 
a revocation by implication, be clearly shown. Where 
parol evidence is relied on to show that a will in existence 
was revoked by implication by one which can not be found, 
such evidence should be clear, unequivocal, and convinc- 
ing, since a construction of the two, if both were actually 
before the court, might harmonize in whole or in part 
what, from the relation of those who speak from recollec- 
tion of matters more or less distant in time, would appear 
inconsistent. Southworth v. Adams, 11 Biss. (U. 8. C. C.) 
256, Fed. Cas. No. 13,194; Grant v. Grant, 1 Sandf. Ch. 
(N. Y.) 235; Newell v. Homer, 120 Mass. 277. In some. 
what analogous cases, where a deed absolute is sought to 
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be proved a mortgage, or a deed is sought to be reformed, 
or a trust established contrary to the terms of a written 
instrument, by parol, this court has uniformly insisted 
that the evidence be clear and convincing. Doane v. Dun- 
ham, 64 Neb. 135, and cases cited; Topping v. Jeanette, 64 
Neb. 834; Columbia Nat. Bank v. Baldwin, 64 ‘Neb. 
732. This requirement is the more salutary where the 
evidence goes largely to declarations of a testator. In 
Clark v. Turner, 50 Neb. 290, 302, the court say: “On no 
subject perhaps are statutes so strict in requiring a writ- 
ing executed and attested in certain forms as in the case 
of wills, and while it is firmly established that a lost will 
may be proved by secondary evidence, the courts have al- 
ways required such evidence to be direct, clear and con- 
vincing. As said by the supreme court of the United 
States in Lea v. Polk County Copper Co., 21 How. 493, 
‘the courts of justice lend’ a very unwilling ear to state- 
ments of what dead men have said.’ Such evidence is al- 
ways considered dangerous and subject to the Clonee 
scrutiny.” 

In view of the principles last discussed, we “think the 
appellants have failed to show sufficiently that the Rulo 
will was revoked. Declarations of the testator alone will 
not suffice to show that the St. Louis will had that effect 
by implication, since, without showing the contents of 
‘that. will, such a revocation can not be established. But, 
as held in Clark v. Turner, supra, the testimony of the 
subscribing witnesses in this case, except so far as they 
testify that the testator signed a paper, and they wit- 
nessed it in his presence and at his request, amounts only 
to evidence of his declaration that the paper was his will. 
The other testimony consists of declarations of the tes- 
tator as to what he had done for or had left supposed bene- 
ficiaries of the lost will, or what would be their circum- 
stances after his death. Beyond the declarations of the 
testator, which may supplement but can not entirely re- 
place more direct proof, there is no such clear, unequivocal 
and convincing evidence of the contents of the will as the 
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law must and does require. As there is no proof of an 
express revocation clause, it follows that the finding of 
the trial court is right. 

We therefore recommend that the decree be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is ° 


ALYFIRMED. 


On motion to modify former opinion, the following 
opinion was filed July 3, 1903. Motion denied: 


1. Will: Evipence: DECLARATION oF TESTATOR. Declarations of the 
testator are competent evidence on an issue whether a will was 
made, but will not suffice, of themselves, to-prove its contents. 


2, Commissioners’ Opinions. Where opinions are prepared by com- 
missioners, they must be permitted, necessarily, to state their 
reasons in their own way, without binding the court to all that 
is said arguendo, even though it concurs in the conclusions of 
law and express findings of fact. 


3. 


: Marrers Not ESsentiAt. Opinions expressed by the com- 
missioners on matters not essential to the decision, while properly 
set forth to advise counsel that their arguments in briefs or at 
the hearing have been duly considered, do not become necessarily 
the law of the case, and will not preclude further investigation 
of such points, should they come before the court once more, 


. Pounn, C. 


The greater portion of the brief and -of the oral argu- 
ment in support of this motion is based upon a failure to 
distinguish between the competency and admissibility of 
evidence, on the one hand, and its probative force or suffi- 
ciency to establish the fact in controversy, on the other 
hand. We did not state that a will could be shown solely 
by declarations of the testator. What we did say, and 
now adhere to, is quite another proposition, namely, that 
declarations of the testator are competent evidence on an 
issue whether a will was made. In Clark v. Turner, 50 
Neb. 290, 298, this court had said already: “We think 
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all the cases hold that the declarations of a testator may 
be received in evidence to prove the existence of a will.” 
We quoted this language, and endeavored to make the point 
still more clear by saying: “As to the declarations of the 
testator, we must distinguish between their competency 
and their sufficiency, when standing alone, to prove the 
contents of the lost will.” We perceive no ground for 
holding that the evidence as to execution of the alleged 
will made at St. Louis was incompetent. Counsel argued 
strenuously at the original hearing that this evidence 
should not have been received or considered, and the opin- 
ion sought to meet this contention. 

App llees complain of a number of statements made 
incidc. .ally or arguendo in the course of the opinion. In 
particular they object to certain remarks which conceded 
the suspicious or extraordinary character of soine of the 
circumstances urged upon us by appellant. We held that 
the evidence sustained the contentions of appellees on 
these points. But it does not appear wherein there was 
any impropriety in recognizing the force of the matters 
urged upen our attention by appellants. In justice to 
them we could do no less than state their position and 
concede the full weight of their case. This is one of the 
incidents of litigation. To suppress these features of the 
case in defercnce to the feelings of one party would be to 
deprive the other of his right to know precisely how and 
why he had failed. It is contended that some of the re- 
marks in question may prejudice other or further litiga- 
tion between the same parties. Here, again, however, 
were we to remain silent entirely, the appellants would 
have just ground of complaint. If we merely recommended 
a judgment of affirmance, without stating fully the views 
we entertained, by reason of which we were moved to make 
such a recommendation, the grounds thereof would be mat- 
ter of speculation and conjecture, and erroneous construc- 
tions of the judgment might prejudice appellants much 
more than the appellees may be injured by any incidental 
statements in the opinion. Moreover, no such effects as 
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counsel appear to apprehend are involved in such remarks. 
It was laid down at one time that the court was not bound 
beyond the points stated in the syllabus to its opinion. 
Holliday v. Brown, 34 Neb. 232. And, while the court 
would probably not state the proposition so baldly at 
present, the point made in that case is unquestionably well : 
taken, namely, that each member of the court, in the body 
of his opinion, must be permitted necessarily to state his 
reasons in his own way, without binding his colleagues to 
all that is said arguendo, althought they concur in the 
conclusions of law and express findings of fact. This must 
be true even more of opinions prepared by commissioners. 
The three commissioners who sat in the case at bar, came 
to certain conclusions, by reason whereof they recom- 
mended a judgment of affirmance. The court approved 
their conclusions and adopted their recommendation. 
What they may have thought on matters not essential to 
the decision, while properly set forth to advise counsel and 
parties that the arguments urged in the briefs and at the 
time of hearing were duly considered, has not become the 
law of the case, and will not preclude further investigation 
of such points, should they come before the court once 
more in another proceeding or on another record. Lane 
wo. Starkey, 20 Neb. 586; Missouri P. R. Co. v. Fox, 60 
Neb. 531; State v. Paxton, 65 Neb. 110. 
We therefore recommend that the motion be denied. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the motion be denied. 


REHEARING DENIED. 


35 
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First NATIONAL BANK OF COLUMBUS, NEBRASKA, V. STATE 
OF NEBRASKA, EX REL. WILLIAM O’BRIEN ET AL, 


Firep Aprit 9, 1903. No. 12,740. 


' Assignment of Salary. An assignment of salary or fees of a public 
officer to be earned in the future is contrary to public policy and 
void. 


Error to the district court for Platte county: JAMES 
A. Grimison, District Jupes. Affirmed. - 


James L. Reeder and R. W. Hobart, for plaintiff in 
error. 


William O’Brien, contra. 


Pownp, C. 


This case must turn upon the validity of four several 
assignments given by the relator to the plaintiff in error, 
intervener in the court below. Relator was county at- 
torney of Platte county. The assignments were executed 
and delivered on April 23, May 1, May 2.and June 6, 1901, 
and purport to assign salary to be earned by relator during 
the year 1902. More exactly, they direct the county clerk 
to deliver warrants to be issued in 1902, for salary to be 
earned during that year, to the plaintiff in error. It 
would be difficult to find a proposition more thoroughly 
established in the reports than the invalidity of such trans- 
actions. An assignment of the salary or fees of a public 
officer to be earned in the future is contrary to public 
policy and void. Bliss v. Lawrence, 58 N. Y. 442; Bowery 
Nat. Bank of New York v. Wilson, 122 N. Y. 478, 25 N. 
B. 855; Bangs v. Dunn, 66 Cal. 72, 4 Pac. 963; National 
Bank of El Paso v. Fink, 86 Tex. 303, 24 S. W. 256; State 
v. Williamson, 118 Mo. 146, 23 S. W. 1054; Township of 
Wayne v. Cahill, 49 N. J. Law 144, 6 Atl. 621; Schwenk v. 
Wyckoff, 46 N. J. Eq. 560, 20 Atl. 259; Schloss v. Hewlett, 
81 Ala. 266, 1 So. 263; Field v. Chipley, 79 Ky. 260; Steven- 
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son v. Kyle, 42 W. Va. 229, 24 8. I. 886; Dickinson v. John- 
son, 110 Ky. 236, 61 S. W. 267; State v. Barnes, 10 S. Dak. 
306, 73 N. W. 80. An assignment of a current. quarter’s 
salary before expiration of the quarter, as in Brackett v. 
Blake, 7 Met. (Mass.) 3385; Manly v. Bitzer, 91 Ky. 596, 
16 8. W. 464, might be another thing, although the court 
considered such an assignment void in Stevenson v. Kyle, 
supra. In the case at bar the assignments were made be- 
fore any of the salary assigned had been earned, and were 
clearly invalid. 

We therefore recommend that the judgment be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


THOMAS SORENSPN PL AL. V. ALFRED HANS SORBNSEN.* 
Fitrep Apgin 9, 1903. No. 12,753. 


1. Petition: Surrriciency AFTeR Teta. Where issue is joined and a 
trial had without objection to the sufficiency of the petition, that 
pleading will be construed liberally, and if the essential elements 
of plaintiff’s case may be implied from its terms by reasonable 
intendment, they will be regarded as alleged sufficiently. 


2. Bight to Open and Close. If any of the material facts of a petition 
are not: admitted, but are denied, either directly or argumenta- 
tively, the right to open and close is in the plaintiff. 


3. Denial: BurpEN or Proor. A party can not acquire the right to open 
_and close by pleading a denial in affirmative form. If his denial 
is sufficient to prevent his adversary from obtaining Judgment 
on the pleadings, it is sufficient to put the burden of proof upon 
the latter. : : 


: RIGHT TO OPEN AND CLosn. Nor can he acquire a right to 
open and close, to which he is not entitled on his pleadings, by 
filing an “admission” in which he assumes the burden of prov- 
ing affirmatively matter amounting to a denial of plaintiff's case, 


4, 


* Rehearing allowed. See opinions, pp. 490, 500, 509, post. 
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and admits that plaintiff may recover, unless an essential aver- 
ment of his petition is negatived in a particular way. 


5. Heirs: PLEApING AND Proor. Brothers, and children of deceased 
brothers and sisters, of an intestate are not prima facie heirs 
and distributees, and must allege and prove that there are no 
persons of the several classes which would take before them and 
exclude them, under the statute, before they can obtain an order 
for distribution of the estate. 


e 


6. Admission and Denial: BurDEN oF Proor. An admission that the 
petitioners for distribution are brothers, and nephews and nieces 
of the intestate, and are heirs and distributees unless a person 
named is proved to be the son of the intestate, in connection with 
a general denial and an allegation that such person is the son of 
the intestate and is sole heir and distributee, does not relieve 
the petitioners of the necessity of making a prima facie case. 


Error to the district court for Valley county: JAMES 
N. Paut, Disrriot Juper. Reversed. 


Alfonso M. Robbins, Herman Westover, F. E. Bishop, 
E. J. Babcock and J. W. Deweese, for plaintiffs in error. 


A. Norman, George W. Hall, Victor O. Johnson, Elliott 
J. Clements and Edwin M. Coffin, contra. 


Powunpn, C. 


A general statement of the facts out of which this con- 
troversy arises may be found in an opinion rendered in 
another branch of the same proceeding. Sorensen v. Sor- 
ensen, 56 Neb. 729. When the cause was here before, the 
question was, who was entitled to appointment as admin- © 
istrator of the estate? After that question had been deter- 
mined and the claims of the alleged widow disposed of, the 
petitioners in the present case, who are brothers and chil- 
dren of a deceased brother and sister of the intestate, filed 
a petition in the county court praying for distribution of 
the estate to them as heirs and distributees under the 
statute. Alfred Hans Sorensen, the defendant in error, 
by his guardian, answered, admitting the relationship of 
the petitioners to the intestate as alleged, admitting cer- 
tain other allegations as to the condition of the estate, the 
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property for distribution and the propriety of a distribu- 
tion thereof, and denying generally all the other allega- 
tions of the petition. He alleged further that he was the - 
son, and as such the sole heir and next of kin of the in- 
testate, and prayed that all the property be turned over 
to him. In due course this proceeding was taken to the 
district court on appeal, and by order of the latter court, 
apparently at the instance of defendant in error, was tried 
upon the pleadings below. A verdict was rendered finding 
that Ellen Sorensen, the alleged widow, was lawfully mar- 
ried to the intestate, and that said Alfred Hans Sorensen 
was born of such marriage. Thereupon a judgment was 
entered in his favor, which is now before us on petition 
in error. 

Several difficult and interesting questions have been ar- 
gued, which we need not examine at this time for the rea- 
son that we think the trial court erred in its ruling as to 
the right to open and close. Prior to the trial, defendant 
in error filed a paper in which he admitted “that the 
brothers, nephews and nieces named in the petition for’ 
distribution in this proceeding are the heirs at law and 
next of kin of the said Hans C. Sorensen, deceased, and 
entitled to his estate, unless it be proved that said Hans 
C. Sorensen internarried with one Ellen Ferguson and the 
cross-petitioner, Alfred Hans Sorensen, is the issue of said 
marriage and the legitimate son of the said. Hans C. Sor- 
ensen, as alleged in the cross-petition of said Alfred Hans 
Sorensen.” Upon this, over the objection and exception 
of plaintiffs in error, the right to open and close was 
granted to their adversary. The ruling is defended on two 
grounds: That the petition does not allege sufficiently 
there were no persons entitled to take as distributees in 
preference to petitioners, and hence that the general denial 
in the answer does not put such question in issue; and, 
second, that under the written admission and an oral ad- 
mission in the same terms at the trial, the defendant in 
error had the burden of proof and was entitled to the right 
accorded him. 
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The first point, if tenable, goes much deeper than the 
mere question of burden of proof and right to open and 
close. If the petition does not set forth sufficiently that 
there are no persons of the several classes which, under the 
provisions of the statute, take precedence of and exclude 
brothers and sisters and the issue of brothers and sisters, 
as will be seen presently, no cause of action is stated. 
Hence, in substance, the defendant in error is contending 
that the petition does not state a cause of action. If a 
cause of action is stated, as against objection made for the 
first time after trial of the cause, and if the parties treated 
_the petition as sufficient to raise an issue, and actually - 
tried that issue, we do not see how it can be asserted that 
there was no issue to be joined by defendant’s general de- 
nial, and that an essential element of the plaintiff’s case, 
not expressly admitted, without which there could be no 
recovery, was not put in issue by such denial. Had objec- 
tion been made either in the county court or the district 
court, a more specific statement would have been impera- 
tive. Without an allegation in the form of a statement 
of fact that there were no persons entitled to take under 
the statute in preference to the plaintiffs, the petition 
must have fallen before a timely objection. But no such 
objection was ever made. Consequently, we are compelled 
to look at the pleading from a different standpoint. Where 
issue is joined and a trial had without objection to the 
sufficiency of the petition, that pleading will be construed. 
liberally, and if the essential elements of plaintiff’s case 
may be implied from its terms by reasonable intendment, 
they will be regarded as alleged sufficiently. Latenser v. 
Misner, 56 Neb. 340; Omaha Nat. Bank v. Kiper, 60 Neb. 
33; Fire Ass’n of Philadelphia v. Ruby, 60 Neb. 216; Na- 
tional Fire Ins. Co. v. Eastern Building & Loan Ass’n, 63 
Neb. 698; Punteney Mitchell Mfg. Co. v. Northwall Co., 
66 Neb. 5. In the three cases last cited, this rule was ap- 
plied to oral objections to petitions at the trial. Where 
the petition is ‘not attacked by motion or demurrer, but its 
sufficiency is challenged after issue joincd and at the 
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trial, it has been laid down repeatedly that the pleading 
- will be “upheld if possible.” Fire Ass’n of Philadelphia v. 
Ruby, supra; Norfolk Beet Sugar Co. v. Hight, 56 Neb. 
162. In such case, it will be construed “in the light of the 
entire record.” National Fire Ins. Co. v. Eastern Build- 
ing & Loan Ass’n, supra. The language of this court in 
another connection, that “a pleading may be said to allege 
what can by reasonable and fair intendment be implied — 
from its statements,” applies here with peculiar force. 
Dailey v. Burlington & M. R. KR. Co., 58 Neb. 396. Here 
the defendant treated the petition as sufficient. He an- 
swered it and went to trial without objecting to it, and he 
filed an “admission” in which he clearly assumed that 
plaintiffs had alleged the essential fact that there were 
no. persons nearer in degree to the intestate who might 
claim under the statute. Hence we must take that fact 
to be sufficiently set forth. _ 
The right to open and close is governed by section 283, 
Code of Civil Procedure. That section, which in this re- 
spect is merely declaratory of the general rule, has been 
construed repeatedly, and we think the fair import of its 
language and of the decisions by which it is interpreted 
may be stated thus: If any of the material facts of a peti- 
tion are not admitted, but are denied, either directly or 
argumentatively, the right to open and close is in the plain- 
tiff. Rolfe v. Pilloud, 16 Neb. 21; Mizer v. Bristol, 30 Neb. 
188; Seebrock v. Fedawa, 30 Neb. 424; Suiter v. Park Nat. 
Bank of Chicago, 35 Neb. 372; Welsh v. Burr, 56 Neb. 361; 
Summers v. Simms, 58 Neb. 579. It is obvious that if any 
material fact is put in issue, the plaintiff must fail, to that 
extent at least, unless he introduces evidence in support 
thereof; and this is true even where the sole issue, so far 
as the petition is concerned, is the amount of damages. 
Summers v. Simms, supra. Although the particular alle- 
gations of the petition put in issue are indefinite and ill 
stated, if they are enough to sustain a judgment, the right 
to open and close is in the plaintiff. Hewit v. Bank of 
Indian Territory, 64 Neb. 463. We think it very clear that 
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a party can not acquire the right to open and close by 
pleading a denial in affirmative form. If his denial is 
sufficient to prevent his adversary from obtaining judg- 
ment on the pleadings, it is sufficient to put the burden of 
proof upon the latter. Whether a defense is a denial or 
constitutes new matter and is affirmative, depends, under 
the Code of Civil Procedure, upon its substance, not upon 
the form in which it is stated. Matter which is in fact 
and substance a denial, can not be made into matter in 
avoidance, for the purpose of obtaining the right. to open 
and close, by the form in which it is stated by an astute 
pleader. Myers v. Binkley, 26 Ind. App. 208, 59 N. E. 333; 
1 Thompson, Trials, sec. 256, and cases cited. In the same 
way, a plaintiff can not obtain the right to open and close 
by anticipating defenses and alleging what he is not 
obliged to prove. Bush v. Wathen, 104 Ky. 548, 47 S. W. 
599. Nor can a party acquire a right to open and close, to 
which he is not entitled on his pleadings, by filing an 
“admission” in which he assumes the burden of proving 
affirmatively matter amounting to a denial of plaintiff’s 
case, and admits that plaintiff may recover unless an es- 
sential averment of his petition is negatived in a particular 
way. If the “admission” were contained in the pleadings 
of defendant in error in the case at bar, it would amount, 
so far as it had any force at all, to a denial, and would 
put upon the plaintiffs the burden of showing, prima facie, 
that there were none in nearer degree to the intestate. 
Further than that, it could not operate. The right to open 
and close depends. upon the issues to be tried. A party 
can not join issue upon a material allegation of his ad- 
versary, and at the same time assume the burden of prov- 
ing his denial. 1 Thompson, Trials, sec. 256. If he could 
do so, there is no reason why the other party should be 
denied this privilege; and in all cases where the right to 
open and close was thought advantageous, the court 
would be besieged with offers of this sort from the re- 
spective parties. It has been held that in order to get the 
right to open and close, a defendant must admit the case 
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made by plaintiffs’ petition in his pleadings. Heilman v. 
Shanklin, 60 Ind. 424; Woodruff v. Hensley, 26 Ind. App. 
592, 60 N. EB. 312; Dorough v. Johnson, 108 Ga. 812, 34 
S. E. 168; Buzzell v. Snell, 25 N. H. 474, 479. This has 
been doubted, however (1 Thompson, Trials, sec. 255), 
and we need not pass upon the question. For, unless the 
whole of plaintiff’s cause of action is admitted, he has 
something to prove under any theory. A denial, coupled 
with an offer to assume the burden of proving it, is some- 
thing unknown to the law. 

Applying these principles to the case at bar, we think 
the petitioners should have been accorded the right to open 
and close. Brothers, and children of deceased brothers and 
sisters, of an intestate, are not prima facic heirs and dis- 
tributees, and must allege and prove that there are no per- 
sons of the several classes which would take before them 
and exclude them, under sections 30 and 176, chapter 23, 
Compiled Statutes (Annotated Statutes, 4930, 5041) be- 
fore they can obtain an order for distribution of the estate. 
Emerson v. White, 29 N. H. 482; Stinchfield v. Emerson, 
52 Me. 465; Gardner v. Kelso, 80 Ala. 497, 2 So. 680; Hen- 
riques v. Yale University, 28 App. Div. (N. Y.) 354, 51 
N. Y. Supp. 284, 289. In consequence, an adnission that 
the petitioners for distribution are brothers and nephews 
and nieces of the intestate, and are heirs and distributees 
unless a person named is proved to be the son of the intes- 
tate, in connection ‘with a general denial and an allega- 
- tion that such person is the son of the intestate and is sole 
heir and distributee, does not relieve the petitioners of the 
necessity of making a prima facie case.. If no evidence 
were introduced by either party they would fail, notwith- 
standing the defendant in error’s gratuitous assumption 
of the burden of proof. A close analogy is furnished by an 
English case, where the question was as to the legitimacy 
of a person who, if legitimate, was clearly the heir at law. 
He offered to admit that plaintiff’s lessor was the heir at ~ 
law, unless he, the person whose relation to the deceased 
was in dispute, was the heir. The court held he could not 
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obtain the right to open in this way. Doe v. Bray, Moo. 
& Mal. (Eng.) 166. Such a case is very different from one 
where the petitioners’ prima facie right to take as distri- 
butees is admitted, but an affirmative defense, as, for in- 
stance, an advancement under sections 34-39, chapter 28, 
Compiled Statutes (Annotated Statutes, 4934-4939), is 
interposed. The fact that there was a person nearer in 
degree to the intestate, who would exclude petitioners 
under the statute, operated to negative their case, not to 
avoid it. . 

We therefore recommend that the judgment be reversed 
. and the cause remanded for a new trial. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for a new trial. 


REVERSED AND REMANDED. 


The following opinion on rehearing was filed March 2, 
1904. Judgment of reversal adhered to: 


1. Proceedings for Distribution of Estate: RicuHt To OPEN AND CLOSE. 
In a proceeding for the distribution of the estate of an intestate, 
in a contest between parties, each claiming as next of kin and 
heir at law, to the exclusion of the other and all other persons, 
the right to open and close rests in the discretion of the court, 
disaffirming the rule announced on former hearing, ante, p. 483. 


2. Judgment in Rem: How Far Conciusive. A judgment in rem is 
binding and conclusive on all persons as to every matter neces- 
sarily involved in an adjudication upon the status of the person 
or thing which is the subject matter of the proceeding; but as to 
matters involved in collateral litigation in such proceedings, be- 
tween particular parties, and not necessarily involved in such 
adjudication, it is binding only upon those who actually litigated 
such matters, and their privies. 


8. Privity. Privity, so far as concerns the effect of a judgment on 
property rights, does not arise from mere relationship by blood 
or affinity, nor because two parties may have an interest in the 
same subject matter of litigation; it implies a relationship by 
succession or representation, between a party to the first action 


a 
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and a party to a subsequent action, in respect to a matter ad- 
judicated in the first. 7 


4. Competency of Witness. In a proceeding for the distribution of the 
estate of an intestate, the administrator is an adverse party, and 
where one of the issues between rival claimants is a marriage of 
the intestate with a third party, the testimony of such third party 
is inadmissible on such issue, under the provisions of section 
329, Code of Civil Procedure. 


ALBERT, C. 


- On the 3d day of February, 1895, Hans C. Sorensen died 
intestate, leaving an estate in Valley county, where he re- 
sided at the time of his death. Some of his collateral ‘kin 
filed a petition in the county court of that county for letters 
of administration, alleging that the intestate had left 
neither widow nor issue, and that they were his next of kin 
and heirs at law. One claiming to be his widow appeared 
in the proceeding, and claimed the right to nominate an 
administrator of his estate. From the judgment of the 
county court on that branch of the case an appeal was 
taken to the district court, where judgment was given in 
favor of the party claiming to be the widow of the in- 
testate. An opinion of this court, reversing the judgment 
of the district court, is reported under the present title 
in 56 Neb. 729. : ; 

On a second trial in the district court, the court found 
that the party claiming to be the widow had never been 
married to the intestate, and gave judgment denying her 
right to nominate an administrator, and granting admin- 
istration on the petition of the collateral kin. No appeal 
was taken from this judgment, and it is in full force and 
effect. ; 

Afterward, two brothers, and the children of a deceased 
brother and sister of the intestate, filed a petition in the | 
county court for a distribution of the assets of the estate, 
alleging their relationship to the intestate, and that they 
were his only heirs at law. Thereafter, one Alfred Hans 
Sorensen, by his guardian, filed-an answer and cross-peti- 
tion, wherein the relationship of the parties as alleged in 
the petition for distribution was admitted, and all the 
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other allegations thereof denied. He alleged, as grounds 
for affirmative relief, that on the 16th day of October, 
1894, the intestate had married one Ellen Ferguson (the 
party who claimed as widow in the former proceeding) 
and that he is the issue of said marriage, and the son and 
heir at law of the intestate. He also prayed for a decree 
of distribution. 

To the affirmative matters alleged in the answer and 
cross-petition, the petitioners interposed a general denial. 
They also pleaded the judgment rendered in the proceed- 
ings for the appointment of an administrator as an es- 
toppel on the question of the alleged marriage. 

A trial was had, which resulted in a judgment in favor 
of the cross-petitioner. An appeal was taken to the dis- 
trict court, where the petitioners filed new pleadings, 
which were stricken from the files, and the cause set down 
for trial on the pleadings filed in the county court. A 
trial was had, which also resulted in a finding and judg- 
ment for the cross-petitioner. The petitioners brought the 
case here on error, and an opinion, reversing the judgment 
of the district court, was filed therein, and is reported 
ante, p. 483; a rehearing was allowed, and the case is now 
before the court for the second time. 

The recommendation in the former opinion for the re- 
versal of the judgment, is based on the ruling of the trial 
court permitting the defendant in error to open and close. 
The opinion contains an extended discussion of the prin- 
ciples governing the right to open and close, but it is now 
thought that the discussion is not altogether pertinent to 
the question as presented by the record in this case. The 
proceeding is i rem, and all persons interested in the 
estate are parties. Such proceedings ordinarily are bind- 
ing, not only upon those actually before the court, but on 
all the world. It is obvious, therefore, that those actually 
before the court may not, by their pleadings, or otherwise, 
bind those not before it, nor dispense with the proof of any 
of the ultimate facts essential to a decree of distribution. 
Each party must rely on the strength of his own case, and 
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not on the weakness of the opposition. Hence had no evi- 
dence been given, the court would not have been warranted 
in entering a decree of distribution. In other words, both 
parties must have failed. That being true, neither the stat- 
utory provision to the effect that the party who would be 
defeated were no evidence given on either side is entitled to 
open and close, nor the ancient rule, of which it is declara- 
tory, applies to cases of this character. With that pro- 
vision out of the way, neither party had the absolute right 
to open and close. Both asked the distribution of the 
estate, and each claimed the whole, to the exclusion of the 
other and of all other persons. The question before the 
trial court was not, which of the parties actually before it 
was entitled to a decree, but whether either of them was, . 
and, so far as the right to open and close is concerned, they 
were on equal footing. They occupied a position analo- 
gous to that of rival claimants for the same fund, who have 
been brought before a court of equity by a bill of inter- 
pleader, requiring them to interplead for the fund, in or- 
der that their respective rights may be ascertained and 
determined and the plaintiff exonerated. ‘As to the right 
to open and close in such cases, Mr. Thompson, in his 
work on Trials, section 242, says: “It is supposed that 
such a case must yield to the sound discretfon of the 
court.” See, also, Loudon v. Coleman, 62 Ga. 147. Whether 
such discretion is absolute, is a question that does not . 
arise in this case, because there is nothing in the record 
tending to show that it was abused. We are satisfied that 
the conclusion reached on the former hearing upon this 
point is erroneous. 

It will be remembered that the defendant in error claims 
as heir at law, on the ground that he is the issue of a mar- 
riage between his mother and the intestate. The plaintiffs 
in error contend that he is concluded on the question of a 
marriage between his alleged parents by the judgment in 
the proceeding had for the appointment of an administra- 
tor, wherein the court found that the mother had never 
been the wife of the intestate. In support of this conten- 
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tion it is argued, as upon the former hearing, that the pro- 
ceeding for the appointment of an administrator was in 
rem, and all the world, including the defendant in error, 
were parties, and are concluded by the matters litigated 
and judicially determined in such proceeding. That the 
proceeding was in rem, and that all the world were parties 
thereto, may be conceded. It will also be conceded, that, 
ordinarily, a judgment in rem, rendered by a court of 
competent jurisdiction, is binding on all persons, and is 
not open to collateral attack. But it does not necessarily 
follow that the whole world are bound by every matter 
litigated and judicially determined in the proceeding of 
which such judgment is the product. The principal relief 
.sought in a proceeding in rem, is usually an adjudication 
upon the status of some person or thing, and the judgment, - 
ipso facto, renders the status of such person or thing what 
it declares it to be. Woodruff v. Taylor, 20 Vit. 65. From 
the very nature and purpose of such judgment, it is es- 
sential that it be conclusive and binding on all persons. 
But in addition to the principal relief sought in a proceed- 
ing in rem, in which, in a general way, all persons may be 
said to be interested, there is also commonly involved some 
personal right pertaining to some particular person or 
class, which may become the subject of litigation and ad- 
judication in such proceedings between the parties claim- 
ing such right, and to which all other parties to the pro- 
ceeding ‘may be wholly indifferent. While it is essential 
to. the repose and tranquillity of society that a Judgment 
in rem, so far as it goes to the principal relief sought in 
the proceeding and concerns the rights which each person 
shares in common with every other person, should be 
binding on all persons, it would be unreasonable and op- 
pressive to hold that all are bound by the litigation and 
determination of collateral questions, arising between 
parties litigating their personal rights in the same pro- 
ceeding. If such were the law, no man could safely stand 
aloof while such proceedings are in progress, however 
indifferent as to the ultimate result, because he could 
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never know to what extent his rights, wholly disconnected 
from the main purpose of such proceedings, might be 
affected by the issues framed between other parties therein 
for the determination of questions concerning only them- 
selves. Such a rule would lead to infinite complications. 

It is true that it is allowable to reason back from a judg- 
ment. Hence, a judgment in rem, which, as we have seen, 
is binding on the whole world, stands, as to all persons, as 
an indisputable conclusion; and where it could only be 
drawn from certain premises, such premises are equally 
indisputable with the conclusion itself. Burlen v. Shan- 
non, 99 Mass. 200. But we must view the conclusion in 
the light of the main purpose of the proceeding in ques- 
tion, namely, the grant of administration on the estate of 
the intestate. As to every fact essential to such purpose, 
the judgment is conclusive and binding on all persons, be- 
cause it is a conclusion which could not have been reached 
without a finding of such facts. The facts essential to a 
grant of administration are: (1) That the person on 
whose estate administration is asked died intestate; (2) 
that at the time of his death he was an inhabitant or resi- 
dent of the county in which the proceeding is brought, or 
a nonresident of the state, and left an estate to be admin- 
istered in such county. Compiled Statutes, chapter 23, 
section 177 (Annotated Statutes, 5042). Such facta are 
the premises from which a grant of administration must 
be drawn as a conclusion, and, like the grantor judgment 
itself, aré indisputable in a collateral proceeding between 
those claiming through such proceedings or under the in- 
testate. Bradley v. Missouri P. R. Co.,51 Neb. 653. There 
is one exception to the foregoing rule, which is: If the 
party on whose estate such proceeding is had is alive, the 
proceeding and all judgments and orders’ therein are 
absolutely void. Van Fleet, Collateral Attack, sec. 610, 
and citations. Many reasons have been given for this 
exception, none of which seem to be entirely consistent 
with those supporting the rule as to the conclusiveness of 
other jurisdictional facts. It is thought that the true 
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reason underlying the exception is to be found in this dis- 
tinction between the other jurisdictional facts and the 
death of the intestate, namely, the former go only to the 
jurisdiction of a particular court, while the latter goes 
to the jurisdiction of any and all courts to grant adminis- 
tration. ; 

But the right of any particular person to nominate an 
administrator, or to letters of administration, by reason 
of his relationship to the intestate, is not one of the es- 
sential facts upon which the grant is based. Such right 
is purely personal and may be renounced by the party 
entitled to exercise it. It is not an absolute right, because 
the person claiming it may be incompetent, or may be one 
of a-class the members of which share the right in com- 
mon, or, for some other reason, the case may call for the 
exercise of the discretion of the court. Atkinson v. 
Hasty, 21 Neb. 663; Spencer v. Wolfe, 49 Neb. 8. There 
is no presumption that one not claiming the right to 
nominate an administrator, or to letters of administration, 
has any interest in the litigation between others concern- 
ing such right. It would be absurd to require such party 
to embroil himself in a controversy in which he had no 
interest, and to resist a judgment or decree to which he 
had no objection, and which of itself could work him no 
harm, merely to prevent an objectionable finding. We 
think the true rule is that a judgment in rem is binding 
and conclusive upon all persons as to every matter neces- 
sarily involved in the adjudication upon the status of the 
person or thing which is the subject matter of the pro- 
ceeding, but as to matters involved in collateral litigation 
therein, between particular parties, and not’ necessarily 
involved in a judgment of that character, it is binding 
only upon those who actually litigated such matters and 
their privies. That rule, as applied to the facts in this 
case, is fully supported by the following: Blackburn v. 
Cravfords, 3 Wall. (U. S.) 175; Kearney v. Denn, 15 
Wall. (U. 8.) 51, 57; Shores v. Hooper, 153 Mass. 228, 26 
N. E. 846; Spencer v. Williams, 40 Law Jour. (Pro.) 
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(Eng.) 45; In re Estate of Nugent, 77 Mich. 500, 43 N. 
W. 889; In re Lois McCarty, 81 Mich. 460, 45 N. W. 996. 

But as to the parties who actually litigated the question 
of the alleged marriage between the intestate and the 
mother of the defendant in error in the proceeding for the 
appointment of an administrator, the judgment rendered 
in such proceeding is conclusive, and precludes a reexami- 
nation of that question in any subsequent litigation be- 
tween them. Blackburn v. Crawfords and Kearney v. Denn, 
supra. It is claimed by the plaintiffs in error that the 
fendant in error is privy to such judgment, and is, there- 
fore, bound by it as effectually as though he had actually 
participated in the litigation of that question. It is ele- 
mentary that a judgment is conclusive, both on the parties 
and their privies. But privity, so far as concerns the 
effect of a judgment over property rights, at least, does not 
arise from mere relationship by blood or affinity, nor be 
cause two parties may have an interest in the subject 
matter of the litigation. The term “privity” implies a 
relationship, by succession or representation, between*a 
party to the first action and a party to the subsequent 
action, in respect to a matter adjudicated in the first. 
Samp v. Franklin, 144 N. Y. 607. The mother of the de- 
fendant in error did not, in any legal sense, represent him 
in the former proceeding, nor is there the slightest re- 
lationship between them by succession. Hence, so far as 
his rights in these proceedings are concerned, he is not a 
privy to the former adjudication of the question of the 
marriage between his mother and the intestate, and is not 
bound by it. 

On the trial in the present proceeding, the mother of the 
defendant in error was permitted, over the objections of 
the plaintiffs in error, to testify to facts tending to show 
a common-law marriage between herself and the intestate, 
and it is now claimed that her evidence was erroneously 
received. Section 329, Code of Civil Procedure, provides 
that “no person having a direct legal interest in the result 
of any civil action or proceeding, when the adverse party 

36 
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is the representative of a deceased person, shall be per- 
mitted to testify to any transaction or conversation had 
between the deceased person and the witness, unless,” ete. 
This section, as well as that of which it is amendatory, has 
been a fruitful source of controversy, and.the subject of 
frequent interpretation in this court. The word “rep- 
resentative” has been held to include any person or party 
who has succeeded to the rights of the decedent, whether 
by. purchase, descent or operation of law. IKroh v. Heins, 
48 Neb. 691; Sorensen v. Sorensen, 56 Neb. 729, and cases 
cited. Those cases leave no room for doubt that an ad- 
ministrator, in proceedings of this character, is a rep- 
resentative of his intestate. 

That the administrator is an adverse party, as to all 
persons claiming the right to share in the distribution of 
the personal estate, seems to us equally clear. He is in 
possession of such estate by virtue of his office, and the 
object of the proceeding is to terminate his right of pos- 
session. To that extent, at least, he is an adverse party 
within the meaning of the statute. 

It remains to determine whether the witness has a di- 
rect legal interest in the result of the proceeding. In the 
consideration of that question it must be kept in mind 
that the right of the defendant in error to the estate, or 
any portion of it, hinges on the question of the marriage 
of his mother, the witness, with the intestate. If that’ 
marriage be established, his right to inherit the estate, 
to the exclusion of the plaintiffs in error, follows as a 
‘legal necessity. The fact of such marriage is the issue 
between the plaintiffs in error and the defendant in error 
in this proceeding, and a decree in favor of either of such 
parties will, of necessity, involve an adjudication of that 
issue, which, as between such parties, will operate as an 
estoppel and foreclose further inquiry upon that question. 
This follows from what has been said in a former part of 
this opinion on the subject of res judicata. The practical 
result of a decree in favor of the defendant in error would 
be to eliminate the plaintiffs in errer from the Hst of 
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claimants, because, in any subsequent contest between 
them and the defendant in error for a share in the estate, 
they would be met With the plea of res judicata on the 
question of his mother’s marriage with the intestate, which 
is decisive of his right to inherit to their exclusion. It is 
not difficult to see how the witness must have a direct legal 
interest in a result of that kind. In a contest between 
her and the plaintiffs in error for a share in the estate, 
she is concluded, as we have seen, by the adjudication in 
the proceeding had for the appointment of an administra- 
tor, wherein it was adjudged that she had never been 
married to the intestate. But an estoppel by judgment, 
like an estoppel of any other kind, must be mutual. That 
is to say, a judgment which is not binding on both parties 
to a proceeding, is binding on neither. We have already 
seen that the judgment in that proceeding is not binding 
on the defendant in error; therefore, in a contest. between 
him and the witness in regard to the estate, such adjudica- 
tion would not be binding upon her, and would leave the 
question of her marriage with the intestate open to in- 
quiry. In short, if the present proceeding result in a final 
decree in favor of the defendant in error, it would elimi- 
nate from the list of claimants the only parties who may 
successfully invoke the doctrine of res judicata against the . 
witness, and would leave her free to contest her claims 
with the successful party, unhampered by such adjudica- 
tion. That she has a direct legal interest in such result 
seems too clear to ‘admit of argument. Besides, this pro- 
ceeding is not exclusively between the plaintiffs in error 
and the defendant in error. It is a proceeding in rem, 
and in such proceeding it is the duty of the court to pro- 
tect the interests of all the parties, whether actually before 
the court and participating in the litigation, or otherwise, 
and render a decree in accordance with the evidence. 
Compiled Statutes, ch. 23, sec. 289 (Annotated Statutes, 
‘ 5154. If the evidence justifies a finding for the defendant 
in error, the evidence which would warrant such finding 
would also warrant a finding that the witness is entitled to 
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a share of the personal estate as surviving widow of the 
intestate. Compiled Statutes, chapter 23, section 176 
(Annotated Statutes, 5042). With the plaintiffs in error 
out of the contest, as they would be by a finding in favor 
of the defendant in error, there would be no one left, as 
we have seen, who could successfully invoke the adjudica- 
tion in the proceeding for the appointment of an adminis- 
trator against her claim as such widow, and it would be 
the duty of the court to assign her a due portion of the 
estate as widow of the intestate, which would at least give 
her the right of possession as against the administrator. 
There is no doubt in our minds that the reception of her 
evidence was error, and as the decree is based almost ex- 
_clusively on her evidence, the prejudicial character of the 
error is obvious. ; 

Other errors are assigned and argued, but what has al- 
ready been said dispenses with the necessity for their con- 
sideration. 

For this error in the reception of evidence just noticed, 
it is recommended that the former judgment of this court, 
reversing the judgment of the district court, be adhered to. 


GLANVILLE and BARNES, CC., concur. 


By the Court: The conclusions reached by the commis: 
sioners are approved, and it is ordered that the former 
judgment of this court, reversing the judgment of the dis- 
trict court, be adhered to. 


JUDGMENT OF REVERSAL ADHERED TO. 


The following opinion on second rehearing was filed Oc- 
tober 5, 1904. Judgment of reversal adhered to: . 


1. Administrator Not Adverse Party in Contest to Establish Heir- 
ship and for Distribution. In a contest between rival claimants 
seeking to establish heirship and have distribution of the estate 
of a decedent, the administrator of such estate has no official 
interest. As the representative of the deceased person he is not 
an adverse party to any of the claimants in the controversy. 


2. Marriage: Proor. An existing agreement between a man and 
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woman to marry at a future day conclusively negatives the claim 
of a marriage per verba de presenti between the same parties. 


3. 3 - Marriage per verba de futuro cum copula is not 
consummated unless the copula is had in fulfilment of the future 
agreement. 

4, An agreement~to Hve together as husband and 


wife, made with the intention of being carried into effect, is not 
sufficient to constitute a common law marriage, unless it is acted 
upon by the parties living together as husband and wife. 


5. Evidence. Evidence examined, and held not sufficient to establish 
& common law marriage. 


OLDHAM, ©. 


‘This case is before us on a second rehearing. Each of 
the former opinions recommended a reversal of the judg- 
ment of the lower court, but for different reasons; and as 
the case is again before us for a general review of the en- 
tire proceedings in the court below, we shall state such 
facts appearing in the record as are necessary to an un- 
derstanding of the conclusion which we shall presently 
reach. 

- On the 3d of February, 1895, one Hans C. Sorensen 
departed this life intestate, leaving an estate of the value 
of about $20,000. Due administration was had thereon, 
and the present controversy is to determine who is entitled 
to receive this estate; that is, who are the heirs at law 
of the intestate. The brothers and children of the sisters 
‘of the deceased, claim to be his only heirs at law, and as 
such filed a petition in the probate court for the distribu- 
tion of the estate to them. In this proceeding, an infant’ 
appeared by guardian and filed an answer and cross-peti- 
tion, in which the relationship of the petitioners to the 
deceased is admitted, but a general denial is made of every 
other fact therein and for affirmative relief. It alleges 
that he, the infant, is the minor son and only heir at law. 
of the deceased, the issue of a marriage between the de 
ceased and one Ellen Ferguson. , 

In the district court, the cross-petitioner was allowed 
the right to open and close. This ruling was predicated 
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upon a purported admission made in open court, as well 
as the admissions of the answer. At the beginning of the 
trial, counsel on behalf of the defendant stated that they 
admitted of record that the petitioners were entitled to the 
estate, unless it is proved that the deceased intermarried 
with Ellen Ferguson, and that the cross-petitioner is the 
issue of said marriage and the legitimate son of the de- 
ceased, as alleged in the cross-petition. It is elementary 
that an infant can not make admissions, nor can-his guard- 
ian or attorney do so for him; hence this ruling can not 
be aided by any of these purported admissions. The ques- 
tion, then, is, to whom did the right to open and close be 
long as a matter of right, treating the allegations of the 
petitioners as being denied, which under the circumstances 
must be done? We think that the learned commissioner 
who wrote the preceding opinion in this case (ante, p. 490) 
rightly solved this question, and we approve the reasoning 
and the conclusion reached by him, that under the issues 
in this case the right to open and close “must yield to the 
sound discretion of the trial court.” 

It is next urged that the judicial contest (56 Neb. 729) 
between the alleged wife and the petitioners over the ap- 
pointment of the administrator of this estate is an adjudi- 
cation of the status of the alleged wife and this incidentally 
determined the heirship of the infant. This subject re- 
ceived careful and considerate attention at the hands of 
the learned commissioner who wrote the former opinion, 
and whose able elucidation we approve, as well as the 

‘conclusion reached, that “so far as his rights in these 
proceedings ‘are concerned, he is not a privy to the former 
adjudication of the question of the marriage between his 
mother and the intestate, and is not bound by it.” Ante, 
p. 490. 

_ The mother of the infant was permitted, over the objec- 
tions of the petitioners, to testify to conversations and 
transactions had with the deceased. The purpose of this 
controversy was to establish a common law marriage be- 
tween herself and the intestate. It is claimed that she 


Vor. 68] JANUARY TERM, 1903. _ 503 


~ 
Sorensen y. Sorensen, 


was incompetent by reason of the statute (Code of Civil 
Procedure, sec. 329), which provides that “no person 
having a direct.legal interest in the result of any civil 
action or proceeding, when the adverse party is the repre- 
sentative of a deceased person, shall be permitted to testify 
to any transaction or conversation had between the de- 
ceased person and the witness.” It may be conceded that 
the witness was interested, and the testimony is of con- 
versations and transactions. had between the witness and 
the deceased ; yet, unless the adverse party is the represent- 

‘ative of the deceased person, the evidence is not within the 
ban of the statute. 

This question has been considered upon the point in 
issue in McCoy v. Conrad, 64 Neb. 150, and the court said 
(p. 154): “If a party is so placed in a litigation that he 
is called upon to defend that which he has obtained from 
a deceased person, and make the defense which the de- 
ceased might have made if living, or to establish a claim 
which the deceased might have been interested to establish 
if living, then he may be said, in that litigation, to repre- 
sent a deceased person; but where he is not standing in 
the place of the deceased person, and asserting a right of 
the deceased which has descended to him from the de- 
ceased, that is, where the right of the deceased himself, 
at the time of his death, is not in any way involved, and 
the question is, not what was the right of the deceased at 
the time of his death, but, merely, to whom has the right 
descended; in such a contest, neither party can be said 
to represent the deceased.” 

Tested by the above rule, it is clear that neither the 
petitioners nor the cross-petitioner can be said to be the 
representative of the decedent in this action. But it is in- 
sisted that the administrator is, and as against him the 
testimony is within the bar of the statute. The admin- 
istrator can have no interest by virtue of his office in the 
result of this action. It will not take from nor add to the 
estate. He is now a mere stakeholder, and the sum of his 
official duties is to pay over, that is, distribute, the pro- 


B04 °C NEBRASKA REPORTS. [Vor. 68 


Sorensen v. Sorensen. 


.ceeds of this estate as the court may direct. The purpose 
of this action is to ascertain to whom it shall be distributed. 
As said in a former opinion (ante, p. 490): “They (the 
claimants) occupied a position analogous to that of rival 
claimants for the same fund, who have been brought before 
a court of equity by a bill of interpleader, requiring them to 
interplead for the fund, in order that their respective rights 
may be ascertained and determined and the plaintiff ex- 
-onerated.” This is not the administrator’s controversy ; it 
belongs to the rival claimants, and the office should not 
be used by either party as a rampart to fight behind. The 
witness, we think, was competent to testify in this action. 
Bollinger v. Wright, 148 Cal. 292,.76 Pac. 1108. 

This brings us to what we now deem the essential ques- 
tion in this controversy, and one which heretofore has not 
been considered. . Does the evidence in this record estab- 
lish a common-law marriage between the mother of the 
infant and the intestate? 

‘There was a time, perhaps, when the doctrine of a liberal 
construction of the testimony and slight proof of a com- 
mon-law marriage subserved a useful purpose; but if it 
ever did, that time is long since past. There is nothing to 
be said in its favor now. Especially is this so in this state, 
where the legislature has undertaken to provide for the 
formal solemnization of the marriage rites, if not in pub- 
lic, at least in the presence of witnesses, and have the fact 
of the marriage preserved in records provided for that 
purpose by the state. This ancient doctrine is alien to the 
ideas and customs of our people. It tends to weaken the 
public estimate of the sanctity of the marriage relation. 
It puts in doubt.the certainty of the rights of inheritance. - 
‘It opens the door to false pretenses of marriage and the im- 
‘position upon estates of supposititious heirs. It places 
honest, God-ordained matrimony and mere meretricious 
‘cohabitation too nearly on a level with each other. In 
view of these consequences, that are apparent to all, it 
seems to us that grave considerations of public policy re 
quire us to closely scrutinize the testimony offered and the 
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proof adduced in support of every common-law marriage, | 
alleged to have been consummated in this state. 

It appears from the record that the intestate lived for a 
number of years in the town of Ord; that he was a bache- 
lor, who lived alone and did his own housekeeping; that 
at the time of this alleged marriage he was about fifty, years 
of age; that the woman was a widow, aged about forty 
years, and lived, together with her children, about a block 
away; that she did laundry work and housecleaning for 
her neighbors, including the intestate. These matters are 
mentioned merely to exhibit the surrounding conditions 
of the parties. It may be well to observe here that if this 
alleged husband, and admits that she and the intestate had 
of the woman alone. There is none other. In her direct 
examination she testifies that the intestate, at his house, 
about the middle of October, 1894 (a more exact date she 
would not give), made a verbal proposal of marriage to - 
her, which she accepted, and that she and the intestate 
then and there agreed henceforth to be husband and wife; 
that this marriage was to be kept secret; that she went 
. home and lived with her children as before; that about a 
week after they had sexual intercourse, which was occa- 
sionally indulged in at times thereafter; that the result of 
this intercourse is the infant who is the cross-petitioner in 
this action; and that intestate gave her from time to time 
small sums of money. 

On cross-examination she admits that she never told” 
any one of this marriage; that she signed her children’s 
school report in her former name; that she received aid, 
provisions and fuel from the overseer of the poor during 
the winter after the marriage and in the lifetime of her 
alleged husband, and admits that she and the intestate had 
agreed to be married on the Wednesday of the week that 
_ he went to Lincoln and there died; that she had told her 
neighbors, Mrs. Colby and Mrs. Briley, that she was going 
to be then married; and that she had engaged Mrs. Briley 
to keep her children until after the marriage ceremony was 
performed ; that the intestate was in bad health, and that 
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he went to Lincoln for medical treatment; that she did not 
know at the time that he had gone, and she had not seen 
him for some days before his departure. The further ree- 
ord in this case is in the same condition as the record that 
was before this court upon the first contest (56 Neb. 729), 
of which Mr. Commissioner RaGan then said: “The record 
contains no evidence of either Sorensen or Mrs. Ferguson 
having ever told or claimed to any one that they were mar- 
ried. At no time or place did either one of them introduce, 
speak of or hold out the other as husband or wife. The 
parties did not cohabit together after their marriage, but 
each continued to occupy their respective places of resi- 
dence as before. No writing, note, memorandum, or verbal 
acknowledgment or statement of this marriage appears to 
have been made by either of the parties thereto.” This ex- 
cerpt expresses the true condition of the peeete record 
on this subject. 

From this evidence it would seem acar that ‘hare was 
no marriage per verba de presenti. The fact that she and 
the intestate had agreed to get married on a future day 
conclusively negatives the claim of a de presenti marriage. . 
There could not be a marriage consummated and a mar- 
riage in expectancy at the same time between the same 
parties, and the evidence in the record is uncontroverted 
that there was a‘marriage in expectancy between the 
parties at the time of the intestate’s death. 

’ Was there a marriage per verba de futuro cum copula? 
This must be answered in the negative for the same reason ; 
that is, so long as the marriage is in expectancy, it can not 
be said to have been consummated. Bishop in his work on 
Marriage and Divorce, vol. 1, sec. 254, says: ‘The mar- 
riage by consent per verba de futuro cum copula does not 
differ from any other informal marriage. It is, in effect, 
and in its’ essence, a marriage by consent de presenti; and 
the common method of designating it is only for conven- 
ience, and as indicating the sort of ee a eo it is 
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per verba de presenti.” In the preceding section (253) 
Mr. Bishop defines the doctrine of this species of marriage. 
He says: “It is, that, where parties are under an agree- 
ment of future marriage, if then they have copula, which 
is lawful in the marriage state alone, they are presumed, 
in the absence of any showing to the contrary, to have ar- 
rived at the period of actual marriage, or to have trans- 
muted their future to present promise; because the law 
always leans to the good, rather than the evil, construction 
of equivocal acts.” 

It is said in Stewart, Marriage and Divorce, sec. 87: “In 
states where no marriage celebration is necessary, and 
when such contract is followed by sexual intercourse be- 
tween the parties, the law, so as not to presume fornica-_ 
tion, presumes that parties who have promised to marry 
mean sexual intercourse following such promise to be the 
consummation of such agreement. But this presumption 
may be rebutted by any facts which show that the parties 
knew or intended their intercourse to be illicit, as where at 
the time they were looking forward to being married with 
a ceremony.” See, also, Peck v. Peck, 12 R. I. 485; Fryer 
v. Fryer, Rich. Eq. Cas. (8. Car.) 85. 

In Stoltz v. Doering, 112 Tll. 34, it is said that at com- 
mon law the fact of sexual intercourse after an agreement 
to marry at a future day does not constitute marriage, and 
that the copula must have been in fulfilment of the agree- 
ment to marry. 

From these authorities, it appears that the law, in the 
absence of evidence, raises the presumption that by the act 
of copula the parties then and there intended to consum- _ 
mate their existing agreement to marry; that is, to convert 
the future agreement into a present consummation. This 
is the whole doctrine of marriages de futuro cum copula. 

There is no difference in the basic principles of the mar- 
riage contract from any other; the minds of the parties 
must meet, and the agreement to marry must be made. The 
time when the marriage shal] take place may be the pres- 
" ent, or may be in the future. If in the future, there is not 
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a present marriage, but an agreement to marry, and the 
mere act of copula does not change the agreement. The 
law presumes, in the absence of evidence, that the parties 
themselves changed the terms of the contract from the 
future to the then present. When, however, the evidence 
establishes, as in this case, that during the period of the 
sexual intercourse between the parties, they had set the 
day in the future, and were making preparations for and 
intending to solemnize their marriage rites in accordance 
with the statute of this state, there is no ground for this 
presumption, and the law will not indulge in it. 

Furthermore, we think the evidence insufficient upon 
another ground. It fails to show that the parties lived to- 
gether as husband and wife; in fact, it affirmatively shows 

‘that they did not so live, nor is there any act or deed of 
the parties that can be said to be a public recognition of 
the marriage relation. 

It is said in Lorimer v. Lorimer, 124 Mich. 631, 635, 83 
N.'W. 609, that “Our courts have gone a good way to sus- 
tain the validity of a marriage where an agreement to live 
and cohabit together as husband and wife has been made 
and acted upon. But at no time has it been said that, in 
the absence of a valid marriage ceremony, a simple agree- 
ment to live together, even though the parties intended to 
carry out the agreement, is sufficient to constitute a valid 
marriage, unless acted upon by living together and cohabit- 
ing as husband and wife.” Of like effect are the holdings 
in People v. McQuaid, 85 Mich. 123; Maryland v. Baldwin, 
112 U. S. 490; Commonuealth v. Stump, 53 Pa. St. 1323 
Hiler v. People, 156 Yl. 511; Cargile v. Wood, 63 Mo. 501. 

In Maryland v. Baldwin, supra, it is held that “In the 
absence of statutory regulations, a marriage is a civil con- 
tract and may be made ‘per verba de presenti’; that is, by 
words in the present tense without attending ceremonies, 
religious or civil, but some public recognition of it is neces- 
sary as evidence of its existence.” The reason for this is 
given in the opinion of Mr. Justice Field in which he says: 
“The protection of the parties and their children and con- 
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siderations of public policy require this public recogni- 
tion.” It is further said in that case that this public rec-_ 
ognition may be made in any way which can be seen and 
known by men, as living together as man and wife, or by 
public conduct which acknowledges the marriage relation. 
We think that the requirement that the parties assume 
the marriage relation, is reasonable. It is based upon a 
sound regard for the public welfare. Public policy forbids 
all things that are inimical to the public welfare and the 
due administration of justice. To establish a marriage in 
a case like this onthe evidence in this record would be to 
open the door to fraud and perjury, and to expose every- 
estate to the rapacity of designing adventurers. This 
would be against every policy of the law, and consequently 
should not be done. ; 
We therefore recommend that the former opinion be 
adhered to. " 


AMEs and Lyrton, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former opinion is adhered to. 3 


FORMER JUDGMPNT ADHERED TO. 


The following opinion on third rehearing was filed May 
3,.1905. Judgment of reversal adhered to: 


1. Common Law Marriage: Presumerion. There is a presumption of 
the existence of marriage which arises from cohabitation and 
holding each other out to the world as husband and wife, and 
public policy will not prevent a child born of such relations from 
availing himself of such presumption in a contest as to his 
legitimacy. 


2. 


ConsIsTeNT Contracts. A contract for a marriage in the 
future can not of itself constitute marriage, and if its language 
imports that the marriage is-to take place in the future, such 
contract will not constitute a marriage de presenti. But two 
contracts, one constituting a present marriage and the other pro- 
viding for a future public celebration thereof, are not incon- 
sistent. , 


8. Heir as Representative of Deceased. The heir is not, in all litiga- 
' tlon concerning the estate, the representative of the deceased, 
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To represent the deceased, within the meaning of section 329 of 
the Code of Civil Procedure, the heir must stand in his place 
so as to uphold a right which the deceased had at the time of 
his death. 


4. Marriage Contract: Evipence. A contract between a man and 
woman, competent to marry, in which it is by them mutually 
agreed by that contract to then become husband and wife, con- 
stitutes a valid marriage; but when there has been no subsequent 
cohabitation, admissions of the parties, or other evidence, ex- 
cept the unsupported oath of one of the parties after the other 
Party is deceased, there is a presumption against secret mar- 
riages which must be considered as evidence against the ex- 
istence of the contract. Our marriage laws aim at publicity; 
secret marriages are not favored. 


5. Practice: DewuRRER TO EvipENcE. When in a jury trial a party 
moves the court to instruct a verdict in his favor, which is over- 
ruled and he is compelled to submit the matter to the jury, he 
may assist the court in a proper submission of the matter with- 
out thereby estopping himself to afterwards contend that a 
verdict against him is not supported by the evidence. In such 

< case the rule of American Fire Ins. Co. v. Landfare, 56 Neb. 
482, does not apply. 


SED@WICK, J. 


1. Upon this motion for a rehearing both parties have 
filed additional briefs, and oral argument was had before 
the court. The principal contention of the defendant in 
error upon this motion is that the last opinion is’ wrong 
in holding that the evidence is insufficient to support the 
finding of the jury. It was said in that opinion that this 
is “the essential question in this controversy.” The former 
opinion in so far as it appears to reflect upon the position 
of this defendant in error in this litigation should be 
modified. As was said by the supreme court of Indiana 
in Teter v. Teter, 101 Ind. 129, 51 Am. Rep. 742: “It is im- 
portant to ascertain the status of the person who asserts 
the validity of the marriage. In this case the person who 
does this is free from all taint of wrong; he is asserting 
his mother’s innocence of evil, and maintaining his right 
to property acquired by his father. If any right is lost to 
him it results from no wrong of his, but solely from the 
misconduct of another,” If the alleged marriage ia fol- 
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lowed by cohabitation and holding each other out to the 
world as husband and wife, the presumption of the ex- 
istence of the marriage which arises from these facts ought 
to be indulged in favor of a party who is himself neces- 
sarily innocent in any view of the case. 

2. Again, it is said in our last opinion (ante, p. 500): 
. “The fact that she and the intestate had agreed to get 
married on a future day conclusively negatives the claim 
of a de presenti marriage. There could not be a marriage 
consummated and a marriage in expectancy at the same 
time between the same parties, and the evidence in the 
record is uncontroverted that there was a marriage in 
expectancy between the parties at the time of the intes- 
tate’s death.” This is.a correct statement of the law only 
in the sense that a contract for a marriage in the future 
is not such a contract as will of itself constitute marriage, 
and that the fact that the language of the contract im- 
ports that the marriage shall take place at some future 
time is inconsistent with construing that language to mean 
that the contract is for a marriage de presenti. It was, 
of course, not intended to say that after a valid contract 
of marriage had been entered into, the parties could di- 
vorce themselves by agreeing to be married in the future, 
or that it was inconsistent for the parties to make two 
contracts, one that they should be married in the present 
and become husband and wife and the other that they 
should celebrate that marriage publicly at some future 
day. _We have upon this motion been required to re- 
- examine the whole record and it does not appear that the 
language last quoted from the opinion is entirely ap- 
‘plicable to the facts as disclosed in this record. 

3. It is insisted that the evidence of the alleged wife of 
_ the deceased should have been excluded. The first ground 
for this contention is that the litigation between her and 
the defendants in error here in regard to the appointment 
of the administrator of this estate is an adjudication of 
her status, and is binding upon all parties. We think that 
this contention is fully met by the reasoning of Mr. Com- 
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missioner ALBERT in the second opinion herein, which is 
reported, aute, p. 490. The second ground for this con- 
tention is, we think, likewise untenable. It is urged that 
this witness was rendered incompetent by the provisions 
of section 329 of the Code of Civil Procedure, but this 
court is committed to the construction of that section 
which is given it in the last opinion (ante, p. 500). It 
was there shown that the adverse party in this litigation 
is not the representative of the deceased in the sense in- 
tended in the section of the statute referred to, and the 
rule stated in McCoy v. Conrad, 64 Neb. 150, is there 
quoted as follows: “If a party is so placed in a litigation 
that he is called upon to defend that which he has ob- 
tained from a deceased person, and make the defense 
which the deceased might have made, if living, or to es- 
tablish a claim which the deceased might have been in- 
terested to establish, if living, then he may be said, in 
ihat litigation, to represent a deceased person; but where 
he is not standing in the place of the deceased person, and 
asserting a right of the deceased which has descended to 
him from the deceased (that is, where the right of the de- 
ceased himself, at the time of his death, is not in any way 
involved), and the question is, not what was the right of 
the deceased at the time of his death, but merely to whom 
has that right descended, in such a contest neither party 
can be said to represent the deceased.” 

The brief of the petitioners presents a very able argu- 
ment upon this question, but it is predicated upon discus- 
sions from other jurisdictions based upon statutes essen- 
tially different from our own. Several decisions from 
the supreme court of Illinois are presented and strongly 
argued, but the difference between the two statutes is not 
discussed. Indeed it seems to be assumed that the statutes . 
are identically the same. The statute of that state (ch. 
51, sec. 2) is: “No party to any civil action, suit or pro- 
ceeding, or person directly interested in the event thereof, 
shall be allowed to testify therein of his own motion, or 


mime 


in his own behalf, by virtue of the foregoing section, when 


NOY vee 
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any adverse party sues or defends as the trustee or con- 
servator of any idiot, habitual drunkard, lunatic or dis- 
tracted person, or as the executor, administrator, heir, 
‘legatee or devisee of any deceased person, or ay guardian 
or trustee of any such heir, legatee or devisee, unless when 
called as a witness by such adverse party so suing or 
defending,” with other exceptions. 

“The heir of a deceased person” may be and often is the 
representative of the deceased in litigation that arises 
concerning the estate, but as is plainly shown in McCoy v. 
Conrad, supra, the heir is not in all litigation concerning 
the estate of the deceased the representative of the deceased 
within the meaning of our statute. It is only when he 
stands in place of the deceased so as to uphold a right that 
the deceased had at the time of his death that he may be 
said to represent the deceased. When the right of the de- 
ceased at the time of his death is not in controversy, but 
the question is to whom does that right descend, the heir, 
although a party to the litigation, does not in that action 
represent the deceased within the meaning of the statute. 
Under the [linois statute if the heir is the adverse party 
the statute applies. In the case at bar it is not because 
the witness was an heir of the deceased that she was 
allowed to testify, but because the adverse party does not 
represent the deceased. It does not appear from the opin- 
ion in Laurence v. Laurence, 164 Ill. 367, 45 N. E 1071, 
which was one of the cases principally relied upon, that 

‘this witness would not. there have been allowed to testify 
since she was not testifying “of her own motion, or in her 
own behalf” which is by their statute made an essential 
element of disqualification. Under the construction of our 
statute now well established this witness was competent 
to testify. 

4. We think also that it is correctly assumed in the 
opinion that a contract between the parties in which the 
minds of the parties understandingly meet, and in which 
it is by them mutually agreed by that contract to become 
husband and wife, is sufficient to constitute a valid mar- 

37 


514 NEBRASKA REPORTS. [ VoL. 68 


Sorensen v. Sorensen. 


riage. It must also be borne in mind that this evidence 
has been submitted to the jury under proper instructions, 
and that by their verdict they have declared that these 
parties made such contract and became husband and wife, 
and the familiar rule must be applied that such verdict 
will not be set aside unless it clearly appears that it is 
not supported by the evidence. What then shall be said 
of this evidence as supporting this verdict? It is based 
wholly upon the evidence of the alleged wife of the de 
ceased. No human being had any knowledge of it except 
this witness, and the deceased whose evidence was barred 
by death. No circumstance or condition disclosed by 
this evidence declares the existence of such a contract. 
The alleged wife had everything to gain by establishing its 
existence. She has no fear of contradiction, and cross- 
examination presents no terrors. 

In a similar case the supreme court of Minnesota sug- 
gested the increasing number of common law widows rais- 
ing claim (in many instances doubtless fraudulently) to 
the estates of deceased men of wealth, and intimated that 
legislation to further protect estates from such depreda- 
tion might be justifiable. Hulett v. Carey, 66 Minn. 327, 
69 N. W. 31. 

This witness testified that she was married to Mr. Soren- 
sen by an “agreement.” “He promised to be my husband 
and I promised to be his wife.” This agreement took place 
“at his home.” She lived at that time “across the street 
from there.” “He requested me to come, he wanted to 
have a talk with me.” “He called at my house and re- 
quested me to come.” When she went to his house he told 
her he was tired of living alone, he did not believe in a 
public ceremony, and after some other conversation of 
that nature said “I promise to be your husband if you will 
promise to be my wife.” To this she agreed; she could not © 
state the date of this contract except that it was “about 
the middle of October, 1894.” It was also agreed that 
they should continue living separately and just as they 
had been living. She says, “I understood that I'was his 
wife from that time on.” 
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‘After his death she sought to establish an interest in 
his property on the ground that they were engaged to be 
muarried ; she spoke of this to several persons, and did not 
claim that she was his wife, but alleged that he had agreed 
to marry her. If she knew herself to be his lawful wife, 
and had consented to keep it secret until a public ceremony 
could be performed, it is difficult to understand why, when 
death had prevented. the public ceremony, she should fail 
to at once declare the truth. She did not assert that she 
had ever been his wife until after several] attempts to 
obtain his property had failed, and she had learned that 
only as his widow could such an attempt succeed. Fur- 
ther details of the facts disclosed by this record may be 
found in the former opinions. 

Our marriage. laws aim at publicity. To allege that 
these laws have been disregarded, and that a secret mar- 
riage has been entered into, is to cast suspicion upon the 
conduct of the parties. Subsequent cohabitation, and hold- 
ing each other out to the world as husband and wife furnish 
strong corroboration of the existence of the contract. 
Where these elements of proof are wanting, and, one party 
being deceased, the existence of the contract rests wholly 
upon the unsupported testimony of the other party, the 
presumption raised by the circumstances amounts to proof 
opposed to the marriage contract itself. We do not. think 
that the evidence of this witness is so direct, certain and 
consistent as to establish the contract of marriage in the. 
face 6f this presumption. Gibson v. Gibson, 24 Neb. 394; 
Bailey v. State, 36 Neb. 808; University of Michigan v. 
McGuckin, 64 Neb. 300; Eaton v, Eaton, 66 Neb. 676, are 
not, when rightly considered, inconsistent with the views 
herein expressed. . 

5. When this defendant in error had concluded his eyvi- 
dence upon the trial in the court below, a motion was made 
by the plaintiffs in error that the court instruct the jury 
to return a verdict in their favor. This motion was over- 
ruled. Afterwards the plaintiffs in error offered their 
evidence and, when the evidence was closed, requested the 
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court to submit special questions of fact to the jury, one 
of them being “Was Mrs. Ferguson before the death of 
Hans C. Sorensen ever lawfully married to him?” and other 
similar questions. It is now contended that the evidence 
intrdduced by the plaintiffs in error “materially strength- 
ened that of defendant in error,” and that as the plaintiffs 
in error did not renew their motion to direct a verdict in 
their favor they must be held by requesting the court to 
submit the question to the jury to have waived their ob- 
jection that there was not sufficient evidence, and that 
therefore that question ought not now to be considered 
in this court. If, after their motion to direct a verdict, 
there had been substantial evidence tending to prove the 
alleged marriage, this argument of the defendant in error 
would have great weight. The testimony relied upon as 
corroborating evidence upon this point was developed upon 
the cross-examination of a brother of the deceased. 

He testified that the deceased had in August, about two 
months hefore the time of the alleged marriage, and while 
intoxicated, said that he was “tired of baching and thought 
of getting married” and was “thinking of a widow with 
three children.” This might or might not have referred 
to Mrs. Ferguson. No time was mentioned, and if his 
language was serious, it was too indefinite to be of any 
value as evidence. There could be no reason to suppose 
that a verdict would be directed on account of this testi- 
mony when it had been refused upon the evidence as it 
stood without it. : 

In American Fire Ins. Co. v. Landfare, 56 Neb. 482, it 
was said: “One who tenders an instruction which is given, 
which assumes the existence of evidence to establish an 
issuable fact in the case, cannot afterwards be heard to 
assert that there was no evidence received tending to prove 
such fact.” It does not appear that the defendant in that 
case was compelled to submit the matter in question to 
the jury, and having on its own motion requested the court 
to submit a question of fact, it waa not allowed afterwards 
to say that there was no evidence upon which to submit it. 
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But when, as in this case, a party moves for a verdict in 
his favor because there is no evidence to support one 
against him, and, his.motion being overruled, he is com- 
pelled to submit the matter to the jury, he may assist the 
court in a proper submission of the matfer without estop- 
ping himself to afterwards contend that a verdict against 
him is not supported by the evidence. The rule of Amerv- 
can Fire Ins. Co. v. Landfare, supra, is also held in Iowa 
Savings Bank v. Frink, 1 Neb. (Unof.) 14; Missouri P. 
R. Co. v. Fox, 60 Neb. 531, and other cases. This rule: is 
based upon the idea that when a party, by his language or 
conduct in the trial, induces the court to take a certain 
action, he can not afterwards in the same case’say that 
there was no foundation for such action. It does not apply 
in this case. 

We think the conclusion reached in the former opnion 
is right and should be adhered to. 


FORMER OPINION ADHERED TO. 


SraTs BANK OF CERESCO, APPELLEE, V. WILLIAM BLK HT 
AL., APPELLANTS. 


Fiep Arrit 9, 1903. No, 12,311. 


Creditors’ Bills: NEcEessary ALLEGATIONS. There are two classes of 
creditors’ bills, one to reach the equitable assets or property of 
the debtor on which an execution at law can not be levied; the 
other in aid of an execution at law, as to set aside an incum- 
brance or a transfer of property made to defraud creditors. . In 
the first class of cases the creditor must allege and show that he 
has exhausted his remedy at law, while in the second it is suffi- 
cient to show that his claim has been reduced to judgment and 
docketed in the county where the.land lies which he seeks to 
subject to the payment of his claim. The equity court in such 
case is merely lending its assistance to the legal tribunal to re- 
move a fraudulent obstruction interposed to the execution of its 

* writ. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, DistRIct JuDGE. Affirmed. 
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Charles L. Burr and Lionel C. Burr, for appellants. - 
Albert G. Greenlee, contra. 


DurFFin, C. 


This is a creditors’ suit brought by the appellee against 
William Belk, Henrietta Belk, his wife, Nina Riggs, 
daughter of the said William and Henrietta Belk, and 
George A. Riggs, her husband. The undisputed facts are 
as follows: . 

At the May, 1899, term of the district court for Lan- 
caster county the bank recovered judgment against Belk 
for about $450 and costs, taxed at upwards of $90. The 
basis of the judgment was a promissory note, of which the 
following is a copy: 


“$300. CERESCO, NEB., Sept. 30, 1889. 
“On demand after date, for value received, we jointly 
and severally promise to pay to the order of State Bank 
of Ceresco, Neb. three hundred dollars, with interest at 
the rate of ten per cent. per annum from maturity until 
paid. This note is given as security for a note of even 
date and amount of Thomas Stretch in favor of State 
Bank of Ceresco and the maker hereof waives protest and 
notice of non-payment and guarantees the payment of 
said note, or any renewal of the same. 
(Signed) “WILLIAM BELK.” 


At the time of making said note Belk was the owner of 
some two hundred acres of land, which it is sought to 
subject to the payment of-the judgment. On October 21, 
1895, Belk and his wife deeded this land to George A. 
Riggs, their son in law. This conveyance was made while 
the suit in which judgment was finally entered was still 
pending. At the time of the conveyance to Riggs the land 
was encumbered by a mortgage for $3,000, and the con- 
sideration expressed in the conveyance was $4,000, and 
the assumption by Riggs of said mortgage. Riggs ex- 
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ecuted a mortgage back to secure the sum. of $3,800 of the 
consideration, but this mortgage, instead of running to 
William Belk, was made to Henrietta Belk, the wife. The 
district court found the conveyance fraudulent as to credi- 
tors, and decreed a cancelation of the conveyance, making 
provision, however, for Belk to have his homestead interest ° 
in the property set aside previous to a sale. From this 
decree the defendants have appealed. 

It will be noticed that the note upon which judgment 
against Belk was entered was given as ‘security for the 
payment of another note of like date and amount executed 
to the bank by one Thomas Stretch, and it is earnestly in- 
sisted that a creditors’ suit can not be maintained against 
the surety without a showing on the part of the appellee 
that it has exhausted its legal remedies not only against 
the defendant Belk, but against Stretch, the principal 
debtor. The rule is of universal application that a credi- 
tors’ suit to come at the equitable assets of the debtor 
which an execution at law will not reach, can not be main- 
tained until the creditor has exhausted his legal remedies 
for the collection of his debt. A court of law is the proper 
forum for the enforcement of legal demands, and a court 
of equity will not interpose its extraordinary aid until 
legal remedies have proved ineffectual. It has been fre- 
quently said that courts of equity are not tribunals for the 
establishment or collection of ordinary demands. Sloan 
v. Waring, 55 How. Pr. (N. Y¥.) 62; Dawson v.-Siins, 14 
Ore. 561; Taylor v. Bowker, 111 U. S. 110. It is also held 
in some jurisdictions that, where there are two or more 
joint debtors, it is not sufficient to exhaust the legal rem- 
edies against one of them only, but they must be exhausted 
against all. Voorhees v. Howard, 4 Keyes (N. Y.) 371; 
Child v. Brace, 4 Pai. Ch. (N Y.) 308; eld v. Hunt, 22 
How. Pr. (N. Y.) 329. : 

There are, however, two classes of cases, both commonly 
called creditors’ suits, which, although resembling each 
other, are clearly distinguishable. The first, a creditor’s 
suit strictly, so called, is where the creditor seeks to satisfy 
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his judgment out of the equitable assets of the debtor 
which can not be reached on execution. Generally in that 
class of cases the action car not be brought until the cred- 
itor has exhausted his remedy at law by the issue of an 
execution and its return unsatisfied. This is required be- 
cause equity will not aid the creditor to collect his debt 
until the legal assets are exhausted, for until this is done 
he may have an adequate remedy at law. The second class 
of cases is where property legally liable to execution has 
been fraudulently conveyed or incumbered by the debtor, 
and the creditor brings the action to set aside the convey- 
ance or incumbrance as an obstruction to the enforcement 
of his lien; for though the property might be sold on ex- 
_ecution notwithstanding the fraudulent conveyance, the 
‘ creditor will not be required to sell a doubtful or ob- 
structed title. In the latter class of cases, the prevailing 
doctrine is that it is not necessary to allege that an execu- 
tion has been returned unsatisfied, or that the debtor has 
no other property out of which the judgment can be satis- 
fied; for that is not the ground upon which the court of 
equity assumes to grant relief in such cases, but upon the 
theory that the fraudulent conveyance is an obstruction ~ 
which prevents the creditor’s lien from being efficiently 
enforced upon the property. As to the creditor, the con- 
veyance is void, and he has a right to have himself placed 
in the same position as if it had not been made. The fact 
that other property has been retained by the debtor, may 
be evidence that the conveyance is not fraudulent, but, if 
the grantee’s title be tainted with fraud, he has no right 
to say that all other means to satisfy the debt shall be ex- 
hausted before he shall be disturbed. Wadsworth v. Schis- 
selbauer, 32 Minn. 84, 19 N. W. 390; Botsford v. Beers, 11 
Conn. *870; Weightman v. Hatch, 17 Ill. 281; Vasser v. 
Henderson, 40 Miss. 519. This distinction as to the two 
classes of cases is fully borne out in Cornell v. Radway, 
22 Wis. 260; Beck v. Burdett, 1 Pai. Ch. (N. Y.) 305, and 
Williams v. Hubbard, Walk. Ch. (Mich.) 28. In the lat- 
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ter case it is said (p. 29): “There are two classes of cases 
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in which a judgment creditor may come into this court for 
relief. First, in aid of his execution at law; as to set aside 
an incumbrance or a transfer of property made to defraud 
creditors. Second, to have his judgment paid out of choses 
in action, or other property of the debtor not liable to 
execution. Relief is given in these two classes of cases on 
different principles. In the first class, on the ground of 
fraud ; and in the other, on the ground that the complain- 
ant has exhausted his remedy at law, and that it is in- 
equitable and unjust for the debtor, under such circum- 
stances, to refuse to apply any choses in action, or other 
property belonging to him not liable to execution, in pay- 
ment of the judgment.” 

The opinion in Fusze v. Stern, 17 Tl. App. 429, 432, 
clearly draws the distinction betwen these two classes of 
cases. In that case it is said that the creditor, before he can 
_ have the aid of a court of equity to decree the equitable 
estate of his debtor subject to the payment of his debt, 
“must show by his bill, as in other cases where invoking 
equitable jurisdiction, that he has no adequate remedy at 
law, which can only be shown by alleging and proving 
that he has exhausted all the means provided by law for 
the collection of his debt, viz., a recovery of judgment, the 
issuing of execution and its return nalla bona by the officer 
charged with its collection. Another kind of bill analo- . 
gous to this is where the creditor, having recovered judg- 
ment against his debtor, seeks to remove a fraudulent 
conveyance or incumbrance out of the way of an execu- 
tion issued or to be issued upon such judgment. In such 
case equity will afford relief on the ground that such 
judgment is an equitable lien upon the real estate, nomi- 
pally held by a third party under such fraudulent convey- 
ance, and the creditor having this lien is entitled to levy 
upon and sell upon his execution such real estate dis- 
charged and untrammeled from the cloud upon it caused 
by such conveyance. In bills of this kind the complain. 
ant need not even prove return of execution nulla bona, 
as such conveyances are void by the statute, and courts of 
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equity do not hesitate to declare them void because of 
such fraud, and place the creditor in the same position, 
respecting his judgment, that he would have occupied if 
such conveyance had not been made. A recovery of a 
judgment which at the time of filing the bill would, in the 
absence of such conveyance, be a legal lien under the 
statute upon the land, is all that is necessary to aver and 
prove.” ioe 

We think there is no dissent in the authorities from the 
principle announced in the above cases, all agreeing that 
a court of equity will assist the judgment creditor by re- 
moving a fraudulent obstruction placed in the way of the 
enforcement of his execution. In such case the equity 
court is not itself collecting the debt. It is merely lending 
its assistance to the legal tribunal in which the judgment 
was obtained in collecting from the debtor what is due 
by interposing its aid to accomplish what a court of law 
has no jurisdiction to do, viz., cancel a conveyance found 
to be fraudulent, and made for the purpose of putting the 
property beyond reach of the writ of the legal tribunal. It 
is upon the writ of the law court that the property is 
finally sold and the collection enforced. 

We are satisfied that the decree of the district court was 
vight and recommend its affirmance. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED, 


Mary ALBERS ET AL., APPELLANTS, V. JOSEPH KOZHLUH ET 
AL., APPELLEES.* 
Fuiep Apri 9, 1903. No. 12,732, 


-4. Affidavit: Constructive Service. An affidavit which contains no 
venue and which also fails to disclose the county of which the 


* Rehearing ailowed. See opinion, p. 525, post. 


Vou. 68] JANUARY TERM, 1903. BZ3 


Albers v. Kozeluh. 


officer before whom it was taken is an official, is so fatally de- 
fective as to be worthless as a vasis for the publication of a sum- 
mons on a nonresident defendant. 


2. Sheriff’s Deed: Novice or JURISDICTIONAL Derect. Where a sheriiff’s 
deed forms one of the links in a chain of title, the party claiming 
thereunder is charged with notice of any jurisdictional defect in 
the proceedings which the record in the case from which the deed 
emanated shows; and if the record discloses on its face that the 
court had no jurisdiction to enter the decree in the execution of 
which the deed was made, he can not claim to be a bona fide 
purchaser of the land. \ 


APPEAL from the district court for Lancaster county: 
ALBpRT J. CorNISH, Distuicr Jupap. Reversed. 


-Willard HE. Stewart, for appellants. 


Arthur W. Lane, Fayette I. Foss, Ben V. Kohout and Ie. 
D. Brown, contra. 


Durrin, C. 


About the year 1871 Henry Stately made homestead 
entry of the east half of the southwest quarter of section 
22, township 7 north, range 5 east of the 6th P. M. in 
Lancaster county, Nebraska. He received a patent there- 
for January 20, 1876. He occupied this land as a home- 
stead until some time in 1880, when, his wife becoming 
insane and an inmate of the asyluin for the insane at 
Lincoln, he found homes for his infant children—the old- 
est being then about eleven years of age—and went to 
Colorado for the avowed purpose of earning money to 
pay an incumbrance upon the land of $250, existing in 
the form of a mortgage made January 8, 1877, to the New 
England Mortgage Security Company, and to earn means 
to support and provide for his family, which he hoped to. 
reunite at a future date. Some time after going to Colo- 
rado he died, and one J. C. Crocker, residing in the city of 
Lincoln and claiming to be the assignee of the mortgage 
made to the New England Mortgage Security Company, 
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in January, 1886, brought an action to foreclose the 
same, obtained a decree of foreclosure, and in May, 1886, 
said land was sold under the decree and bid in by said 
Crooker, who afterwards sold the same to one Patterson, 
who thereafter sold and conveyed the same to the appellee 
Joseph Kozeluh. 

James F. Lansing, a real estate and loan agent residing 
in the city of Lincoln, testified upon the trial, and his evi- 
dence was not contradicted, that he was doing business for 
the Corbin Banking Company of New York, which com- 
pany was in some manner connected with the New Eng- 
land Mortgage Security Company, and apparently had 
charge of its collections, and that in the year 1882, Crooker 
& Gregory, claiming to act as attorneys for Henry Stately, 
paid in thé amount due upon the Stately mortgage, which 
he forwarded to the Corbin Banking Company, and shortly 
thereafter received a release of said mortgage from the 
New England Mortgage Security Company, which he de- 
livered to said Crocker & Gregory. 

This action was brought by the children of said Stately, 
and- by Royal L. Stewart, guardian of Dora Stately, his 
insane wife, to have the sheriff’s deed made to Crooker 
and the subsequent conveyances of said land, canceled and 
set aside, and for the rental value of said premises during 
its occupation by the defendant. 

It is first claimed that the mortgage was satisfied and 
discharged prior to the institution of foreclosure proceed- 
ings by J. C. Crooker. The evidence, to our mind, is quite 
conclusive that such is the case, but this can not avail 
the plaintiffs at this time. In his petition for a fore 
closure Crooker alleged that he was the assignee of said 
mortgage, and the district court so found. If the court 
had jurisdiction to entertain and try the action this 
finding is conclusive, and can not be questioned in this 
action. 

It is further urged that the district court had no jurisdic- 
tion to try and determine the foreclosure action, and this 
because no personal service was had upon the defendant 
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Henry Stately, and no sufficient affidavit for service by 
publication was made and filed in the case. The affidavit 
is in the following form: 


“In the District Court of Lancaster County, Nebraska. 
“JaBbz C. CrooKeR, Plaintiff, 
Vv. 
HENRY STATELY, DorA STATELY and 
L. B. Bronson. Defendants. 


“Jabez C. Crooker, plaintiff in the above entitled action, 
being first duly sworn, deposes and says, that on the 
day of January, A. D. 1886, he filed a petition in the dis- 
trict court of Lancaster county, Nebraska, against Henry 
Stately, Dora Stately and L. B. Bronson, the object and 
prayer of which is to foreclose a certain mortgage executed 
by the defendant to the New England Mortgage Security 
‘Company (and duly assigned to said plaintiff) upon the 
east half (4) of the southwest quarter of section 22, town 
7 north, range 5 east, in Lancaster county, Nebraska, to 
secure the payment of a note and coupon, dated December 
23, 1876, for the sum of $250 upon the note, and $18.20— 
upon coupon, due and payable December 23, 1881; that, 
there is now due upon said note, coupon and mortgage, the 
sum of $374 and $37 attorney fees, and plaintiff prays that 
said premises may be decreed to be sold to satisfy the 
amount due thereon. 

“A ffiant further states that defendant, Henry Stately, is 
a nonresident of the state of Nebraska, and service of sum- 
mons can not be made within this state upon him. 

“Wherefore plaintitf prays service upon said defendant 
by publication. J. C. CROOKER. 


Affidavit. 


“Subscribed in my presence and sworn to before me this 
6th day of January, 1886. J.-H. Brown, 
“Justice of the Peace.” 


Objection is made to this affidavit because it does not 
state any facts showing the absence of the defendant from 
the state of Nebraska at the time it was filed. It does recite 
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that Staley “is a nonresident of the state of Nebraska, and 
service of summons can not be made within this state upon 
him.” An affidavit similar in this respect was held suf- 
ficient in Shedenhelm v. Shedenhelm, 21 Neb. 387. 

It is further urged that the affidavit is fatally defective 
for want of venue. It will be observed that the affidavit 
does not disclose where it was made, or the county of 
which the justice before whom the same was executed was 
an officer. The authorities are conflicting ag to the effect 
of a failure of an affidavit to disclose the venue where 
made. In New York and some other jurisdictions such 
failure is held fatal, while in Illinois and some other 
states it is said that the presumption will obtain that the 
affidavit was made in the proper county, and that the 
officer taking the same had jurisdiction to administer the 
oath. Our own decisions upon the question are not clear 
and satisfactory. 

In Crowell v. Johnson, 2, Neb. 146, the affidavit was held 
sufficient, the court saying (p. 153): “The affidavit was 
sworn to before the clerk of the court in which the action 
was pending; and it will be presumed that the clerk ad- 
ministered the oath in the proper county.” 

In Merriam v. Coffee, 16 Neb. 450, where objection was 
made to the affidavit of an assessor, it is said (p. 451): 
“The first objection is, that there is no venue to the oaths 
of the assessors which were attached to the assessment 
rolls, nothing to show in what county or state they were 
administered. An examination of the record shows that the 
oath for the year 1870 was taken before the deputy clerk 
of Cass county, and filed in the office of the county clerk. 
The presumption in such case is that the oath was ad- 
ministered within the jurisdiction of the officer.” 

These cases are to the effect that where they show on 
their face that they were taken before an officer of the 
county where filed, the presumption obtains that they 
were made in that county. 

In Blair v. West Point Mfg..Co., 7 Neb. 146, 152, where 
objection was made to an affidavit of service af a none, 
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the court said: “Objection that the affidavit of service of 
the summons has no venue, is well taken. An affidavit 
should show upon its face that it wag taken within the 
officer’s jurisdiction.” 

In this case it is not disclosed whether the officer before 
whom the aftidavit was made was an officer of the county 
where the same was filed, but the presumption must ob- 
tain that such was not the case, or at least that the af- 
fidavit did not disclose such to be the case, else the court 
would have felt bound by its former holding in Crowell 
v. Johnson, supra. 

In Byrd v. Cochran, 39 Neb. 109, the court quotes with 
approval the language of Judge MAXWELL in Blair v. West 
Point Mfg. Co., supra, and cites in support thereof cases 
from the courts of New York, in which state the doctrine 
is firmly established that an affidavit of the character of 
the one under consideration is a nullity. Z'hompson v. 
Burhans, 61 N. Y. 52; Lane v. Morse, 6 How. Pr. (N. Y.) 
394. 

In the light of these decisions, we think that this court 
has unmistakably committed itself to the New York doc- 
trine that the affidavit must show upon its face the proper 
venue, or must disclose that the officer before whom it 
was executed was an officer of the county where the same 
was filed. We conclude, therefore, that the affidavit for 
service by. publication was fatally defective; that no legal 
service by publication could be made thereunder; and that 
the court had no jurisdiction to entertain and try the fore- 
closure proceedings. 

It is earnestly insisted by the defendant that this is a 
collateral attack upon the foreclosure decree, and that the 
jurisdiction of the court to enter the decree will be con- 
clusively presumed, and that neither the sufficiency of the 
notice or affidavit can be questioned or reviewed ‘collater- 
ally: We do not think that this position is tenable. The 
affidavit is jurisdictional to service by publication, and 
where there is no affidavit or where the affidavit is fatally 
defective the publication is void. Atkins v. Atkins, 9 Neb. 
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191; McGavock v. Pollack, 13 Neb. 5385; Rowe v. Griffiths, 
57 Neb. 488. 

The plaintiff is not seeking to attack the decree in this 
case because of irregularities, but the claim is that the 
judgment is absolutely void; that what appears on its - 
face as a judgment is not one, because of want of jurisdic- 
tion by the court to enter it. 

' In Chicago, B. & Q. R. Co. v. Hitchcock County, 60 Neb. 
722, itis said: “In courts of general jurisdiction, the rule 
is that the proceedings taken, including questicns of juris- 
diction, are presumed to be regular and in conformity 
with law. Where, however, the record discloses the 
jurisdictional steps taken, and it is made to appear that 
no jurisdiction was acquired over the defendant, the rule 
invoked is rendered unavailing. Where a court is without 
jurisdiction over a defendant, the judgment rendered: is 
void, and may be attacked as such by any one whose rights 
are affected by its rendition, and its invalidity shown in 
any action in which it may be called in question.” 

The decree entered in this case and the sheriff’s deed 
based thereon, is a link in the chain of the defendant’s 
title. All persons claiming an interest in real estate, are 
bound to take notice of the recitals of all duly recorded 
deeds in their grantor’s chain of title. Hubbard v. Knight, 
52 Neb. 400, 401. And this is true of all jurisdictional 
steps leading up to a transfer by judicial sale. Where a 
judicial sale forms; one of the links in the chain of title . 
under which a grantee claims, he is charged with notice 
of any fact showing want of jurisdiction in the court 
making or ordering the sale. Chambers v. Jones, 72 Ill. 
275; Stegall v. Huff, 54 Tex. 1938; Nelson v. Allen, 1 
Yerg. (Tenn.) 360; Wade, Notice, sec. 327. A void judg- 
ment, the record in the case showing its invalidity, is cer- 
tainly no better authority for making a sale than is a valid 
‘judgment which has been paid and satisfied, and numerous 
cases are to be found holding that in such cases the sale 
is absolutely void and that no one can obtain any rights 
under such a sale. Hunter v. Stevenson, 1 Hill (8. Car.) 
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*415; Weston v. Clark, 37 Mo. 568; Laval v. Rowley, 17 
Ind, 86; King v. Goodwin, 16 Mass. 63; Wood v. Colvin, 2. 
Hill (N. Y.) 566. 

The claim made by the defendant that he is a bona fide 
-purchaser of this land without notice of any defect in his 
title, is disproved by record defects appearing in the very 
chain of title under which he claims. There could be no 
bona fide purchaser of this land claiming through the 
sheriff’s deed made by order of a court without jurisdic- 
tion to try the case in which the order was made. 

We recommend a reversal of the decree of the district 
court, and that the case be remanded with directions to 
enter a decree in favor of the appellants. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
vpinion, the decree of the district court is reversed and 
the case remanded with directions to enter a decree in 
favor of the appellants. 

REVERSED AND REMANDED. 


The following opinion on rehearing was filed December 
2,1903. Judgment of reversal adhered to: 


1, Affidavit for Constructive Service: Jurispicrion. An affidavit for 
service of summons by publication, which contains no venue, and 
does not disclose the county of which the official before whom it 
purports to have been sworn is an officer, is void on its face, and 
confers no jurisdiction on the court to render a decree of fore- 
closure against nonresident defendants. 

2. Extrinsic Evidence. Such void affidavit can not be cured or made 
valid by restoring to extrinsic evidence, when the validity of the 
decree rendered thereon is assailed. 

3. Statute of Limitations: ADVERSE PoSSESSION: MINoRSs. The statute 
of limitations, as to adverse possession, does not run against 
persons while under disability, such as minors;. and an action 
brought to recover an interest in real estate within ten years 
after they arrive at the age of majority, is commenced in time. 

4, Former judgment in this case adhered to. 


BARNES, C. 


This is a rehearing of the case of Albers v. Kozeluh, 
ante, p. 522. The original opinion was written by Commis- 
38 
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sioner Durrix, and contains a full and complete statement 

of the facts. It is sufficient for us to state that the action 

was brought by the children of one Stately, and by Royal 

L. Stewart, as guardian of Dora Stately, his insane wife, 

to have the sheriff’s deed made to one Crooker, and the 

subsequent conveyances of the land in question, canceled 
and set aside, and to recover its rental value during its 
occupation by the defendant. Our former opinion re- 
verses the judgment of the trial court, and this rehearing 
appears to have been allowed for the purpose of again con- 
sidering two questions: First, as to whether or not the 
judgment, on which the sherifi’s deed above mentioned was 
based, was void; second, the further consideration of the 
question of adverse possession. It may be stated at the 
outset that the only service of summons in the foreclosure 
action on which the sheriff’s deed to Crooker was based, 
was by publication, and it appears beyond question that 
the affidavit for such service did not contain any venue. 

That there may be no question about this we again quote 

it: 

“Tn the District Court of Lancaster County, Nebraska. 

“JaBpz C, Crooker, Plaintiff, 

v. 

Henry StTarety, DorA STATELY and 
L. B. Broxson, Defendants. 
“Jabez C. Crooker, plaintiff in the above entitled action, 

being first duly sworn, deposes and says, that on the 

day of January, A. D. 1886, he filed a petition in the dis- 
trict court of Lancaster county, Nebraska, against Henry 

Stately, Dora Stately and L. B. Bronson, the object and 

prayer of which is to foreclose a certain mortgage executed 

by the defendant to the New England Mortgage Security 

Company (and duly assigned to said plaintiff) upon the 

east half (4) of the southwest quarter of section 22, town 

7 north, range 5 east, in Lancaster county, Nebraska, to 

secure the payment of a note and coupon, dated December 

23, 1876, for the sum of $250 upon the note, and $18.20 


Affidavit. 
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upon coupon, due and payable December 23, 1881; that 
there is now due upon said note, coupon and mortgage, the 
sum of $374 and $37 attorney fees, and plaintiff prays that 
said premises may be decreed to be sold to satisfy the 
amount due thereon. 

“A ffiant further states that defendant, Henry Stately, is 
a nonresident of the state of Nebraska, and service of sum- 
mons can not be made within this state upon him. 

“Wherefore plaintiff prays service upon said defendant 


by publication. J. C. CROOKER. 
“Subscribed in my presence and sworn to before me this 
6th day of January, 1886. J. H. Brown, 


“Justice of the Peace.” 


That such an affidavit is void, and confers no jurisdic- 
tion on the court to take any action in a foreclosure pro- 
ceeding, has been frequently decided by this and other 
courts. The exact question first came before this court in 
Blair v. West Point Mfg. Co. 7 Neb. 146. In that case the 
affidavit, like the one above quoted, was without venue. 
Judge MAXWELL, speaking for the court, said: “It is 
clearly shown by the record that, the defendants in the 
court below were nonresidents of this state. It also ap. 
pears that the case is one that falls within. the fourth sub- 
division of section 77 of the Code of Civil Procedure, in 
which service may be made by publication, or by personal 
service of summons out of the state. But before service 
can be made.by publication, or by personal service of sum- 
mons out of the state, an affidavit must be filed setting 
forth that service of summons can not be made within the 
state on the defendant or defendants to be served, and 
that the case is one of those mentioned in section 77. No 
affidavit was filed in this case, therefore there was no 
valid service of the summons. Fiske v. Anderson, 33 Barb. 
(N. Y.) 71, 75; Intchfield v. Burwell, 5 How. Pr. (N. Y.) 
341; 1 Code Rep. (N. S.) 41; Morrell v. Kimball, 4 Abb. 
Pr, (N. Y.) 352. The objection, that the affidavit of the 
service of the summons has no venue, is well taken. An 
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affidavit should show, upon its face, that it was taken. 
within the officer’s jurisdiction. The motion to quash, 
therefore, should have been sustained.” It was held by the 
court that the decree based upon the affidavit without 
venue was absolutely void. The question came up again 
in Byrd v. Cochran, 39 Neb. 109. In that case the question 
of the validity of a mechanic’s lien was involved, and the 
court again stated, following Blair v. West Point Mfg. 

Co., supra, that the affidavit should show on its face that 
it was taken within the officer’s jurisdiction; and cited in 
support of this ruling Davis v. Rich, 2 How. Pr. (N. Y.) 

86; Sandland v. Adams, 2 How. Pr. (N. Y.) 127; Snyder 
v. Olinsted, 2 How. Pr. (N. Y.) 181. The rule is firmly 
established in New York that an affidavit of the character 
of the one under consideration in this case is a nullity. 
Thompson v. Burhans, 61 N. Y. 52; Lane v. Morse, 6 How. 

Pr. (N. Y.) 394. That the affidavit for service of summons 
by publication is jurisdictional, and where there is no 
affidavit or where the affidavit is fatally defective the pub- 
lication is void, has been frequently held by this court. 

Atkins v. Atkins, 9 Neb. 191; McGavock v. Pollack, 18 
Neb. 535; Rowe v. Griffiths, 57 Neb. 488. 

A careful examination of all of the cases shows that we 
are unmistakably committed to the rule that the affidavit 
must show upon its face the proper venue, or must dis- 
close that the officer before whom it was executed was an 
officer of the county where the same was filed. The afii- 
davit in question herein does neither, and, wnless we ad- 
here to our former opinion, we must overrule all of the 
cases heretofore decided by us involving this question, and 
establish another and different rule. This we are not in- 
clined to do. The rule has existed in this state so long 
that it may be said to be a rule of property. The law on 
this question has become fixed and certain, and it ought 
to be allowed to remain certain, even if in some cases it 
seems to work a hardship. The rule that we are asked to 
adopt is uncertain, and the decision of each case would 
be subject to the effect of such extrinsic evidence and facts 
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as the party desiring to support a judgment, void upon 
its face, might be able to produce. It is impossible to fore- 
cast the amount of mischief which might be caused by the 
adoption of such a rule. Again, the cases upon which we 
are asked to overrule our former decisions are none of 
them exactly in point, but all turn upon some other pro- 
position. It is claimed, however, that we may resort to the 
title of the case to supply the missing venue. This we can 
not do, for the title always states the name of the county 
in which the action is brought, while the affidavit may be 
sworn to in any other county, or even in another state, 
while the venue is always laid in the county where the 
affidavit is in fact sworn to. It is further contended that 
we may go to the petition to supply the necessary facts. 
This can not be done, for it appears that the petition was 
sworn to and filed in the latter part of one year, while the 
so called affidavit was not made and filed until the fore 
part of the next year. The rule which we have established 
is not a harsh or unjust one. A person claiming an in- 
terest in real estate under judicial proceedings, which, of 
course, are a matter of record, is bound to take notice of 
all that the record discloses. He'is charged with notice of - 
any fact showing want of jurisdiction in the court to ren- 
der the judgment, or make the order under which he claims 
title. Therefore he can not be said to be an innocent pur- 
chaser, or entitled to the protection of the court as such. 

Lastly, it is claimed that we should recede from our 
former judgment, for the reason that the question of ad- 
verse possession was not considered therein. An examina- 
tion of the record discloses that at the time the foreclosure 
proceedings were had on which the sheriff’s deed in ques- 
tion is based, Stately’s wife was an inmate of the insane 
asylum, and his children were all minors. It further ap- 
pears that the oldest child did not reach the age of ma- 
jority until some time in the year 1888, and, of course, the 
others became of age, in turn, much later. This action 
was commenced in the latter part of 1897, and ten years 
had not elapsed after the statute of limitations began to 
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and before it was commenced. Therefore the action 


was begun in time. It may be further stated that limita- 
tion as to adverse possession did not begin to run while 
the plaintiffs were minors. This would seem to be sufii- 
cient to dispose of this question. 

A careful review of the case convinces us that our former 
judgment was right, and we therefore recommend that it 
be adhered to. 


GLANVILLE and ALBERT, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the former judgment is adhered to. 


JUDGMENT OF REVERSAL ADHERED TO.. 


WILLIAM DIEDRICHS V. LAURA DIEDRICHS. 


Fiiep Apri 9, 1903. No. 12,749. 


1. Divorce: Petition: Demurrer. In an action brought by the wife 


for a divorce on the ground of cruelty, a demurrer to the petition 
on the ground that it shows condonation of the offense charged 
will not be sustained unless the statements of the petition plainly 
show acts and condyct on the part of the wife amounting to 
condonation. Generally, the question of condonation in such 
cases should be tried on the evidence as an issue of fact. 


2. Leave to Refile Pleading. A supplemental petition was filed by 


the plaintiff and a copy thereof served on the attorney for the 
defendant some months prior to. the trial of the case. The 
supplemental petition was stricken from the files for the reason 
that no notice thereof was given the defendant, and the same 
was filed without leave of court. Immediately, thereafter the 
plaintiff was given leave to file her supplemental petition. Held, 
That this did not constitute reversible error. 


3, Notice to Take Depositions: Morion to Suprress. The plaintiff 


gave notice to the attorney of the defendant of the taking of 
depositions in the state of Ohio. The defendant at the time was 
confined in a jail in Ohio, and his attorney, immediately on receipt 
of the notice, sent the same to him through the mail. The notice 
never reached him, and he was uurepresented at the taking of the 
plaintiff’s depositions, and her witnesses were not cross-examined 
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in his interest. These depositions were taken three months or 
more before the trial of the case, and no effort was made to secure 
a cross-exanlination of the witnesses prior to the trial. Held, 
That the court properly refused to suppress the depositions. 


4, Motion for Continuance. Where the affidavit in support of a 
motion for a continuance does not set out the facts and cir- 
cumstances to which an absent witness will testify, and espe- 
cially where it is not shown that there are no other available wit- 
nesses by whom the facts known to the absent witness can be 
proved, the continuance of the case should be denied. 


Error to the district court for Lincoln county: HAn- 
SON M. Grimes, Districr JupGu. Affirmed. 


Harrison & Pearne and H. 8. Ridgely, for plaintiff in 
error. . 


Joseph 8. Hoagland and William V. Hoagland, contra. 


DuFFin, C. 


On April 20, 1900, Laura Diedrichs, defendant in error, 
filed her petition in the office of the clerk of the district 
court for Lincoln county, praying for a divorce from her 
husband, William Diedrichs, upon the ground of cruelty. 
No specific acts of cruelty are set out in the petition of a 
date later than December, 1899. I[t is first insisted by 
the plaintiff in error that the petition shows upon its face 
that the acts of cruelty were condoned, and a demurrer was 
interposed to the petition upon these grounds, which was 
overruled by the court. In his argument, the plaintiff in 
error assumes that Mrs. Diedrichs lived with her husband 
up to the date of the filing of her petition. This does not 
appear upon the face of the petition, and if it did we are 
not prepared to hold that condonation should be so con- 
clusively presumed therefrom as to require the court to 
sustain a demurrer to the petition upon that ground. 
Under some circumstances the continued cohabitation of 
the wife with hér husband after cruelty practiced upon 
her will work a condonation, but this is not always the 
case. 
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Bishop, in his work on Marriage and Divorce, vol. 2, sec. 
51, formulates the following rule to be-applied in such 
cases: “Special caution should be exercised in applying 
the rules of condonation to cruelty. Not their letter, but 
their spirit, should be the guide. We are to consider, when 
asked to infer condonation from subsequent cohabitation, 
the peculiar nature of the offense of cruelty, as generally 
witnessed, developing itself by degrees, and so slowly as sel- 
dom to reveal even to the sufferer the precise line between 
the endurable and the unendurable; the difficulty which a 
wife experiences in making up her mind, in an hour or day, 
whether she can longer bear her burden; the fact, that 
often she can not herself know certainly, and: at once, 
whether or not she is in bodily peril, which is the true 
criterion of legal cruelty, and that while in suspense she 
must continue the cohabitation; and, in connection with 
these universal aspects, whatever is special, bearing the 
one way or the other, in the particular case.” 

We think there was no error in overruling the demurrer, 
and trying as an issue of fact the question of condonation. 
December 17, 1900, Mrs. Diedrichs filed a supplemental 
petition, setting up further acts of cruelty, which she 
alleged had occurred subsequent to the filing of her orig- 
inal petition; and afterward, and on February 2, 1901, the 
defendant filed an answer to the original petition, and a 
motion to strike from the files the supplemental petition, 
for the reason that the same was filed without notice being 
served upon the defendant or his attorney, and without 
an order of court having been first obtained therefor. 
This motion came on to be heard on April 17, 1901, ap 
parently without any evidence to support it in the way of 
affidavits or otherwise, and was resisted by the plaintiff, 
who filed the affidavit of J. S. Hoagland, her attorney, to 
the effect that he had delivered a copy of the supplemental 
petition to W. T. Wilcox, one of the attorneys for the de 
fendant, on December 17, 1900, the date’of filing the same. 
The court sustained the motion and struck the supple 
mental petition, but thereafter, and on-motion of the plain- 
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tiff, allowed the same to be refiled. Section 149 of our 
Code of Civil Procedure is as follows: “Either party may 
be allowed, on notice, and on such terms as to costs as 
the court may prescribe, to file a supplemental petition, 
answer, or reply alleging facts material to the case, oc- 
curring after the former petition, answer, or reply.” 

The object of requiring notice undoubtedly is to allow 
the party against whom the pleading is filed to examine 
the sanie and be advised of its contents, and to object 
thereto if so advised. All this was accomplished by serv- 
ing the attorney for the defendant with a copy of the 
supplemental petition filed in the case.’ On the record, 
as we find it, we think the court was in error in striking 
the supplemental petition from the file; and if this be 
true, the order allowing it to be refiled was error without 
prejudice, and the defendant can not complain of the 
action of the court in that respect. 

It appears from the bill of exceptions that shortly after 
filing her petition Mrs. Diedrichs left the state of Nebraska 
and went to the home of her parents, in Ohio, where she 
, was delivered of a child. It is claimed’ that her visit to 
Ohio was for the purpose of being with her mother during 
the period of her confinement. Shortly after the birth 
of her child her husband appeared, and, as is claimed, 
took forcible possession of another child, about two years 
old and endeavored to escape with him from the state. 
Such legal proceedings were had as caused the arrest of 
defendant in the state of Ohio, and his confinement in the 
jail of the county. It was apparently during his confine- 
ment in the jail that notice was served upon his attorneys 
in North Platte of the taking of depositions in the case 
in support of Mrs. Diedrichs’s petition. This notice was 
sent by his attorney to Diedrichs in Ohio, but was never 
delivered to or received by him. In consequence of his 
failure to receive notice of the time and place of the taking 
of the depositions, he was unrepresented, and the wit- 
nesses were not cross-examined. A motion to strike these 
depositions from the file was made upon that ground, and 
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overruled by the court, and this action of the court is as- 
signed as error. We do not think that reversible error 
can be predicated upon the action of the court in overrul- 
ing this motion. The plaintiff had done all that was re- 
quired of her in giving notice to the attorneys of the de- 
fendant of the time and place where her depositions would 
be taken. To charge her with the misfortunes of the de- 
fendant is not allowable. It is true that the court should 
endeavor in every way to give a party a fair hearing, 
and a reasonable opportunity to procure his evidence 
and to cross-examine the witnesses of his adversary; but 
if the defendant, through his fault or misfortune,- was 
placed in such a position that this notice failed to reach 
him, the fault can not be attributed to the plaintiff, who 
had done all that the law required of her to secure her 
depositions. If the defendant had moved the court for a 
postponement of the trial, and for an opportunity to cross- 
examine the witnesses whose depositions were offered, we 
do not say that the court, in its discretion, ought not to 
have granted such a request, but he had no right to de- 
mand that depositions taken in a legal way should be 
stricken from the file, and the plaintiff put to the trouble 
and expense of retaking them. 

On December ‘11, 1901, the defendant filed an applica- 
tion for a continuance of the case on account of the ab- 
sence of witnesses, which motion was overruled for the 
reason “that the same shows want of diligence on the part 
of the defendant in preparation for trial.” It will be no- 
ticed that the petition was filed in April, 1900, and the 
motion for a continuance in December, 1901, some twenty 
months after the commencement of the action. No dili- 
gence whatever is shown by the defendant in attempting 
to secure the attendance of the absent witnesses, and, fur- 
.ther than that, as to all but one of these witnesses no 
specific act or facts to which they would testify is con- 
tained in the affidavit, nor is it alleged that there were not 
other available witnesses who would testify to the same 
. matter. There was no error in overruling this motion, 
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Complaint is further made that the decree is not sup- 
ported by the evidence. We have examined the bill of 
exceptions with care, and, while the evidence is not of the 
most conclusive character, and the trial court may have 
taken into consideration his own knowledge of the habits 
and character of the defendant, we are not prepared to 
say that the evidence is not sufficient to support the de- 
cree. , 

We recommend the affirmance of the decree of the dis- 
trict court. 


AMES and ALBurt, CC., concur. 


By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED. - 


ANNA HAJSEK V. CHICAGO, BURLINGTON & QUINCY RAIL- 
ROAD COMPANY.* 
Firep Apri 9, 1903. No. 12,634. 


1. Imputed Negligence. Except with respect to the relation of part- 
nership, or of principal and agent, or of master and servant, or 
the like, the doctrine of imputed negligence is not in vogue in this 
state. 


2. Negligence as a Matter of Law. Unless the inference of negligence 
from the conduct of a party is so direct and-immediate as to be 
within the common and universal experience of mankind, the 
court may not instruct the jury that he was negligent as a matter 
of law. 


Error to the district court for Valley county: JOHN R. 
THOMPSON, DIsTRIcT JuDGE. Reversed. 


A. Norman, Elliott J. Clements and Edwin M. Coffin, 
for plaintiff in error. 


J. W. Deweese, Alfonso M: Robbins and F. E. Bishop, 
contra. ! 


* Rehearing allowed. See note at end of opinion. 
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AMES, C. 


The plaintiff, Anna Hajsek, and her husband, Vaclav, 
were farmers, living a short distance northwest of the 
village of Ord, in Valley county. On the 22d day of De- 
cember, 1900, they drove to town with their family team, 
a span of horses, attached to a common lumber wagon, 
upon the box of which was a spring seat, upon which they 
sat. After spending the afternoon in the transaction of 
business with the village storekeepers, they started 
toward home at about six and a half o’clock in the even- 
ing. The night was cold, dark and stormy, the wind 
blowing fiercely from the northwest, and carrying con- 
siderable clouds of dust. The husband sat on the east- 
ward end of the seat and drove the team. At a short dis- 
_ distance north of the village the road which these parties 
were traveling was crossed at nearly right angles, and at 
a distance of about three-quarters of a mile northwest of 
the village depot, by the track of the defendant railroad 
company. Westward from Ord the company operated two 
regular trains a day, the last of which, if running accord- 
ing to “schedule time,” should have passed this intersec- 
tion at 5 o’clock P. M. on the day in question, but without 
the knowledge of the plaintiff or her husband, it was an 
hour and forty minutes late. Just before reaching the 
crossing, going northward, there was a considerable de- 
pression in the’ common highway, and, beginning about 
two hundred feet eastward from the crossing, there was a 
cut of considerable length and from five to eight feet deep 
in the railroad grade. In daylight a person standing on 
the highway sixty feet south of the crossing could have 
seen an approaching train four hundred and fifty feet 
away, and at from thirty to forty feet from the crossing 
a train under like circumstances might have been seen 
nearly the whole distance to the station. Husband and 
wife both testify that when they were from thirty to 
forty steps—that is, from ninety to a hundred and twenty 
fect—south from the crossing they both looked eastward 
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for an approaching train, but saw none, and afterwards 
took no precaution, and neither saw a train nor heard any 
signal until they were actually on the track, and a train 
was bearing close down upon them, which collided with 
the wagon, and threw the plaintiff to the ground, causing 
injuries to recover for which she brings this action. Upon 
this state of the evidence the court instructed the jury to 
return a verdict for the defendant, upon the ground that 
the plaintiff was, as a matter of law, guilty of such negli- 
gence as to preclude her from recovery, even if it should 
be found that the defendant was also negligent. Was this 
instruction right? ; 

In seeking an answer to this question it.is unnecessary 
to inquire what would have been the case if the action had 
been by the husband to recover for injuries to himself. 
Some argument is advanced in support of the proposition 
that inasmuch as the plaintiff mentioned the team and 
wagon as “ours,” and because the expedition into the 
the village was for the purpose of buying family supplies, 
the transaction should be regarded as a “joint enterprise,” 
in which the negligence of each partner should be imputed 
to the other, within the rule of Omaha & R. V. R. Co. v. 
Talbot, 48 Neb. 627. We are not impressed by this argu- 
ment. Doubtless the life journey of the parties since their 
marriage may, in a sense, be regarded as a joint enter- 
prise, but this fact would not be held to charge the wife 
with the consequences of the husband’s negligence in most - 
transactions. Why should it be so regarded in this in- 
stance? In Huff v. Ames, 16 Neb. 139, the doctrine of 
imputed negligence was distinctly repudiated by this 
court. The fact that the person injured in that instance 
was an infant we do not conceive to affect the rule 
now under consideration. We can see no reason why, 
if the negligence of the husband may be imputed to 
his wife, that of a father may not also be imputed to his 
child. The fact that the child, being under years of dis- 
cretion, is incapable of negligence, while the wife is so 
capable, can make no difference with the application of 
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the rule. The sole question is whether, in the absence of 
the relations of master and servant, principal and agent, 
etc., the negligence of one person can be imputed to an- 
other. The rule, if valid, is of universal application, and 
unless the person guilty of negligence is the agent, servant 
or partner of the person injured, his delinquency can not 
be imputed to the latter. This question is discussed at 
length, and with the citation of a wealth of authorities, in 
Pyle v. Clark, 75 Fed. 644, where the doctrine is so fully 
elucidated as to render further comment by us uncalled 
for. The plaintiff in this case was a woman of discreet 
years, and unlike an infant, capable of negligence inde- 
pendently of or concurrently with her husband. Can it 
be said from the evidence that her conduct was such as to 
léad to no other inference than that she was culpably 
negligent, so that it became the duty of the court to with- 
draw the question from the jury? It seems to us that it 
ean not. She was sitting on the side of the wagon fur- 
thest from the approaching train, her head was incum- 
bered with wraps, on account of the cold and boisterous 
weather, and her attention was devoted largely to observ- 
ing whether the wagon kept in the beaten path. It is not 
shown that she had any especial reason to apprehend 
danger, and the hour of the day when the train usually 
passed the crossing had long since elapsed. Under all the 
circumstances, which need not be fully detailed here, she 
may have been negligent in entrusting the management of 
the team, and the keeping of a look out for danger ex- 
clusively, or nearly so, to her husband; but we can not 
say that such an inference is so immediate and direct as 
to exclude any other presumption in harmony with the 
common and universal experience of mankind, and we are 
therefore of opinion that the instruction complained of 
was erroneous. 

It is recommended that the judgment of the district 
court be reversed, and a new trial granted. 


DurFip and ALBERT, CC., concur, 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED AND REMANDED. 


Note.—On rehearing the judgment of this court was reversed and the 
judgment of the lower court was affirmed. Reported in 5 Neb. (Unof.) 
67, for reasons stated in reporter’s note to that volume, page v. 


FRANK Rurr v. Frep RnBE. 
Frrep Aprit 9, 1903. No. 12,715. 


1. General Denial: SraTuTE or Fraups. The objection that a contract 
sued upon is void under the statute of frauds because not in 
writing, may be availed of by a general denial in the answer. 


2. Instruction: Vom Conrracr. In an action to recover for personal 
services under a contract void because not in writing and not to 
be performed within one year, it is error to instruct the jury that 
the wage agreed upon by the void contract may beeregarded as 
establishing the rate of the plaintiff's compensation. 


Error to the district court for Cedar county: Guy T. 
GravEs, Disrrict JupGE. Reversed. 


Addison M. Gooding and James C,. Robinson, for plain- 
tiff in error. 


Cassius H. Whitney, contra. 


AMES, C. 


The plaintiff alleged in his petition that on the 10th 
day of March, 1896, he entered into a contract with the 
defendant to work for the latter as an ordinary farm 
laborer for the term of one year from that date for a wage - 
of $15 a month for the first eight months, and $10 a month 
for the remaining four months, making $160 for the whole 
year; and that he fully performed the contract; and at 
the expiration of the term of employment he continued in 
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the service of the defendant upon a mutual understanding 
. With him that he should be paid for his services at the 
contract rate; and that pursuant to such understanding 
he remained in the employment of the defendant until the 
10th day of August, 1899; and that he -had been paid on 
account of the premises $155 and no more, leaving a bal- 
ance due him of $400, for which, with costs, he prayed 
judgment. 

The defendant, by his answer, denied the contract 
averred in the petition, but alleged that on or about the 
said 10th day of March, 1896, he hired the plaintiff to 
work for him in the capacity mentioned for the wage of . 
$15 a month for the term of eight months and no longer, 
and (fut after the expiration of said period the plaintiff 
continued in the defendant’s service until the 10th day 
of August, 1899, and that the value of plaintiff’s services 
after the expiration of his eight months’ contract was $15 
a month for the corresponding months of each year, but 
for the remaining four months of each year the value of 
such services did not exceed that, of the board and lodging 
of the plaintiff, which were afforded to him by the defend- 
ant. The detendant also pleaded certain matters by way 
of set-off, and admitted a balance due to the plaintiff of 
$62.59. 

The reply was a general denial. 

It will be seen that there is no disagreement in the plead- 
ings with respect to the length of the term of actual 
service, nor does either pleading allege more than one 
express contract, and on the trial it was disclosed that no 
such contract was made, unless by parol. It was testi- 
fied by the plaintiff that the agreement alleged in his peti- 
tion was made on the 9th day of March for a year’s service, 
to begin on the next day, and it was therefore a contract 
not to be performed within one year, and, not being in 
writing, it was void under the provisions of the statute of 
frauds. The law seems to be well settled that the objec- 
tion that an alleged contract is void under the statute may 
be availed of by a general denial. Livingston v. Smith, 14 
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How. Pr. (N. Y.) 490; Adlen v. Richard, 88 Mo. 55; Wis- 
well v. Tefft, 5 Kan. 263; Bliss, Code Pleading (2d ed.), 
sec. 355. 

The same infirmity inheres in the plaintiff’s contention 
as to services subsequent to the first year. His testimony 
in each case is that the agreement therefor was made be- 
fore the beginning of the year to which it referred. 

There having been, therefore, no contract proved be- 
tween the parties, unless it be that alleged by defendant, 
the plaintiff was entitled to recover only such sum as his 
services could have been shown to have been reasonably 
worth, less such amounts of just set-off as it was liable to. 
But the court, by his instruction, submitted to the jury 
the question whether the parties had made the contract 
alleged in the petition. In the light of the admission of 
the plaintiff’s own testimony this was manifest error. It 
was the province of the court to rule as a matter of law, 
upon the undisputed facts, that the alleged contract was 
void. But the nature and length of the employment hav- 
ing been admitted by the answer, we think that the gen- 
eral denial in the reply may properly be construed as 
putting in issue only the matters which were really in 
controversy, namely, the value of the services and the 
validity and amount of the alleged set-off. Plaintiff cites. 
authorities in support of the proposition that although 
the contract alleged by him was void under the statute ‘iit 
might be given in evidence and considered by the jury in 
determining the value of the services after performance. 
Murphy v. DeHaan, 116 Ia. 61; Kiene v. Shaeffing, 33 Neb. 
‘21. That this principle, if valid, must be subject to some 
important limitations and qualifications in its application 
to the circumstances of a case of ths kind appears to be 
evident, but we have not to do with it here. The court in- 
structed the jury, in effect, that the terms of the void 
agreement, if proved, established the rate of wages. This 
is a quite different thing from telling them that in such 
case they could properly be considered in ascertaining the 
quantum meruit. The jury awarded the plaintiff a sum 

39 
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evidently measured by the alleged contract rate, and the 
defendant prosecutes error. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


Dvrrve and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED AND REMANDED. - 


CHARLES V. CRAW, EXECUTOR OF THE Last WILL AND 
TESTAMENT OF GEORGE W. Craw, Vv. M. M. ApraMs 


ET AL.* . 
Freep Aprit 9, 1903. No. 12,752. 


1. Official Bond: Dentat or Execution: Evmence. Production of an 
alleged official bond from the proper official custody, together with 
the record of its approval, are not sufficient evidence of its ex- 
ecution when the latter is denied. 


2. Sheriff: Proceeps or Jupicirat Sane. The statute constitutes the 
sheriff making a judicial sale of real property the sole custodian 
of the fund derived from such sale, between the date thereof and 
the date of confirmation, and, upon the happening of the latter 

* event, makes it his duty to pay the money to the person or 
persons entitled thereto. 


CiLeRK or Court. The sheriff and the purchaser 
disobey this statute at their peril, but they can not by such dis- 
obedience, and the payment of the money to the clerk of the 
court, impose obligations upon him, as such Clerk, Foreign to the 
duties of his office. 


3. 


4. Tender. A tender in an answer or during the progress of the trial, 
does not necessarily admit the validity of the plaintiff's cause of 
action. . 


Error to the district court for Antelope county: JAMES 
F. Boyp, District JuDGE. Affirmed in part. 


~* Rehearing allowed. See opinion,.p. 553, post. 


a 
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William Vincent Allen and Willis EH. Reed, for plaintiff 
in error. 


Norman D, Jackson, Otis A. Williams and Edward D. 
Kilbourn, contra. 


AMES, C. 


In an action for the foreclosure of a real estate mort- 


‘gage, the ccurt entered a decree of foreclosure and sale, 


which concluded as follows: 

“Tt is therefore considered, adjudged and decreed by the 
court that in case the defendant fails for twenty days from 
the entry of this decree to pay or cause to be paid to the 
plaintiff or clerk of this court, first the costs of this ac- 
tion taxed at § , and the sum of $2,685.55, so found 
due, with interest thereon at the rate of eight per cent. 
per annum from the date hereof, * * * that the de- 
fendants be foreclosed of all equity of redemption, or other 
interests in said mortgaged premises; that said mortgaged 
premises be sold, and an order of sale shall be issued to 
the sheriff of Antelope county, Nebraska, as upon execu- 
tion, and bring-the proceeds thereof into court to be ap- 
plied in satisfaction of the sum so found due, in the order 
of their priority as above found; that he shall execute to 
the purchaser of said real estate a good and sufficient deed 
of conveyance therefor, and put such purchaser in the 
actual possession of said premises.” 

It will be observed that the decree directs that the 
premises be sold “as upon execution,” but whether this 
direction has much force may be doubted, in view of the 
fact that the methods of judicial and execution gales con- 
templated by the statutes are apparently the same, where 
no specific procedure is enacted. Section 498 of the Code 


of Civil Procedure enacts: “If the court upon the return.- ~ 


of any writ of execution or order of sale for the satisfac- 
tion of which any lands and tenements have been sold, 
Shall, after having carefully examined the proceedings of 
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the officer, be satisfied that the sale has in all respects been 
made in conformity to the provisions of this title, the court 
shall direct the clerk to make an entry on the journal that 
‘the court is satisfied of the legality of such sale, and an 
order that the officer make to the purchaser a deed of such 
lands and tenements; and the officer on making such sale 
. Inay retain the purchase money in his hands until the 
court shall have examined his proceedings as aforesaid, 
when he shall pay the same to the person entitled thereto, 
agreeable to the order of the court; Provided, That the 
judge.of any district court may confirm any such sale at 
any time after such officer has made his return, on motion 
and ten days’ notice to the adverse party or his attorney 
of record, if made in vacation. When any sale is confirmed 
in vacation, the judge confirming the same shall cause 
his order to be entered on the journal- by the clerk.” 
- Section 854 is as follows: “The proceeds of every sale 
made under a decree in chancery, shall be applied to the 
discharge of the debt adjudged by such court to be due, 
and of the costs awarded, and if there be any surplus, it 
shall be brought into court for the use of the defendant, 
or of the person entitled thereto, subject to the order of 
the court.” 

It will thus be seen that the statute contemplates that | 
in the case of a judicial or execution sale, the officer mak- 
ing the sale shall retain the money in his hands until con- 
firmation, and shall then pay the same, or so much thereof 
as may be requisite, to the party entitled thereto, and that 
only the overplus thereof, if any, after making such pay- 
ment, shall be paid into court. Whether, in violation of 
this statute, an order of the court directing the sheriff or 
other officer to pay the purchase money into court or to 
the clerk of the court, pending the confirmation, would be 
valid, we do not think it necessary to decide, because the 

- order and the statute should be so construed, if possible, 
as to harmonize with each other, and there does not seem 
to be any necessary conflict between them. The sheriff 
is an officer of the court, and money in his hands, acquired 


eee ewes 
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in the execution of judicial process, is.in as true a sense 
.Money in the possession of the court as is money in the 
hands of any other officer of the tribunal, so that it seems 
to us that the order directing the officer to bring the pro- 
ceeds into court was not equivalent to an order to pay it 
to the clerk or to pay it into the court in any specific 
sense, but simply a direction to retain the money in his 
possession, as the statute provides, and to have it with 
him before the court when his return of the sale should 
be presented for examination and confirmation. But 
whether the order and the statute are in harmony or in | 
conflict, the sheriff regarded neither. Having advertised 
and offered the land for sale, he struck it off to one Bark- 
dall, as purchaser, for $2,050, that sum being less than 
the amount of the decree, and made the usual return of 
sale. He did not, however, receive any part of the pur- 
chase money which was paid by Barkdall to the defend- 
ant Abrams, who was at the time clerk of the court. 
- Abrams made an entry of the fact on the judgment record 
and gave the purchaser a receipt for the money, which, 
without fraud or censurable negligence, he deposited in 
a national bank at Neligh. Within a short time after- 
wards the bank became insolvent, and was taken into 
possession by a receiver appointed by the comptroller of 
the currency. Abrams made proof of his claim and re 
ceived dividends thereon amounting in the aggregate to 
$1,332.50. It does not appear from the record that the 
sheriff’s sale was ever confirmed by the court, or that the 
officer ever conveyed or attempted to convey the premises. 

This is an action by the plaintiff in foreclosure upon the 
official bond of the clerk to recover the amount of the de- 
posit. A breach of the obligation is assigned in the peti- 
tion in the following words: “That on the 29th day of 
August, 1898, by virtue of an order of the district court 
in an action then pending in said court in which this 
plaintiff was plaintiff and Orson Fields et al. were defend- 
ants, there was paid into the hands of M. M. Abrams as 
clerk of the district court of said county the sum of 
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$2,050 for the use and benefit of this plaintiff,” and that 
he had failed to account for and pay over the same. 

Abrams answered, admitting the receipt of the money 
but denying that he received it in his official capacity, or 
-otherwise than as an individual depositary for the per- 
sonal accommodation of Barkdall, and without compensa- 
tion paid or promised. He further averred his freedom 
from negligence in the keeping of the money on deposit 
in the bank, the proof of the claim against the institution, 
and the receipt by him of the above mentioned sum in 
dividends, and offered to pay that amount to the plaintiff 
and to assign to him the receiver’s certificate in satisfac- 
tion of the demand in suit. 

The separate answers of the sureties were, in substance, 
general denials. A jury was waived and a trial had be- 
fore the court, who rendered a judgment generally in 
favor of all the defendants. The plaintiff prosecutes 
error. ; , 

On the trial the plaintiff offered and the court received 
in evidence an instrument purporting to be the bond in 
suit, together with a certified copy of the record of the 
county board approving it. The defendants objected to 
both offers, and there was no other attempt to prove the 
execution, delivery or acceptance of the bond. We think 
the evidence is incompetent and insufficient to support a 
judgment against the defendants upon thé instrument. 
This court held in Holt County v. Scott, 53 Neb. 176, that 
“the fact that an official bond has been approved does not 
of itself constitute or evidence the delivery and acceptance 
of the bond.” Notwithstanding this rule it might, per- 
haps, be held that if the execution, that is the signing 
of the-instrument by the obligors had been proved, the 
custody of it by the proper officials, together with the 
record of its approval, would be prima facie evidence of 
its delivery and acceptance; but, the answer being a gen- — 
eral denial, we think that until its genuineness is estab- 
lished, no presumption can be entertained concerning it. 
As respects all the defendants except the clerk, we are 
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satisfied that, for the reason just stated, there is in the 
record insufficient competent evidence to sustain a res 
covery against them, and that as to them the judgment 
should be affirmed. 

As respects the clerk, he admits the receipt. by him of 
the money during his incumbency of the office, but his 
answer tenders two defenses, first, that he did not become 
the custodian of the money in his official capacity; and 
second, that such liability as he is subject to therefor is 
upon his common law obligation as bailee. The plaintiff 
contends that the defendant has waived this latter defense 
by the tender made in his answer and repeated upon the 
trial. In support of this proposition the plaintiff relies 
upon the decisions of this court in Murray v. Cunnuty- 
ham, 10 Neb. 167; Cobbey v. Knapp, 23 Neb. 579, 591; 
. Phenia Ins. Co. v. Readinger, 28 Neb. 587, to the effect 
that “a plea of tender in an answer is an admission that 
the amount tendered. is due the plaintiff.” We are of 
opinion, however, that the rule thus announced is not of 
as broad application as the plaintiff would have us be- 
lieve. The defendant does, indeed, admit that he is re- 
sponsible for the money as bailee without hire; and by 
offering to pay the sum in his hands to the plaintiff, he 
may well be held to have admitted that the latter has in 
some way succeeded to the rights of the bailor and that 
the sum tendered is due upon the contract of bailment. 
But we do not discover anything in such admissions in- 
consistent with his explicit denial that he is or has been 
the official custodian of the fund or liable therefor upon 
his official bond. We have examined the authorities re- 
ferred to in the decisions above cited and do not find any- 
thing in them calling for so extended an application of the 
doctrine as the plaintiff contends for. In those cases there 
was either no question about the nature or validity of the 
contract in suit, but only as to the amount recoverable 
thereon, or else, as in the case of Coa v. Brain, 3 Taunt. 
(Eng.) 95, there were several counts and the money was 
tendered generally. In this case Lord Chief Justice Mans- 
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field said that the defendant might have preserved his 
rights by pleading non assumpsit to the first count, on the 
special contract, and paying the money into court on the 
quantum valebant. The decision is an authority directly | 
to the contrary of the contention of the plaintiff, and is 
to the effect that the tender is an admission of the defend- 
ant’s common law ability as bailee only, and does not 
impair his defense in his official character. 

This brings us to the final question in the case, concern- 
ing which we have, perhaps, already sufficiently indicated 
our opinion. The statute explicitly makes the sheriff the 
official custodian of moneys obtained upon the judicial 
sale of real property until the confirmation .of the sale, 
when he is required to pay the same to the persons en- 
titled thereto. Only an unclaimed surplus thereof, if 
any, is he permitted to pay into court for the benefit of 
those ultimately entitled. Whether in any case the court 
can by order relieve the sheriff. of this responsibility, it is 
not necessary now to inquire. In our opinion, the order 
in the case at bar “to bring the money into court,” was no 
more than a specific direction to the sheriff to obey the 
mandate of the statute. Both the officer and the purchaser 
were guilty of disobedience at their own peril, but their 
conduct in that'particular did not impose upon the clerk 
of the court, as such, any obligation foreign to the duties 
of his office. 

Upon the undisputed facts disclosed by the record we 
are of opinion that the plaintiff was entitled to judgment 
against the defendant Abrams for the amount tendered in 
his answer, but without costs or interest accruing sub- 
sequently to the date of the tender. 

It is recommended that the judgment of the district 
court as to all the defendants except Abrams be affirmed, 
but as to said defendant the judgment be reversed and the 
case remanded for further proceeding consistent with this 
opinion. 


DUFFIB and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court as to all the defendants except Abrams be affirmed, 
but as to said defendant the judgment be reversed, and the 
case remanded for further proceeding consistent with this 
opinion. 

AFFIRMED IN PART. 


The following opinion on rehearing was filed November 
5, 1903. Judgment of affirmance adhered to: 


1. Official Bond: Deniat: Evimence. The introduction in evidence of 
a certified copy of what purports to be an official bond, without 
proof of its execution and delivery, is not sufficient to authorize 
the court to render a judgment against the sureties thereon where 
its execution and delivery are denied by them. 


2. Sheriff Sole Custodian of Proceeds of Judicial Sale. The sheriff 
making a judicial sale of real property under a decree of fore- 
closure, is the sole custodian of the fund derived from such sale 
between the date thereof and the confirmation of such sale, and 
upon such confirmation it is his duty to pay the money to the 
person or persons entitled thereto in conformity to the order of 
the court. 


3. Payment to Clerk: Liapmriry Nor DeTzRMiINED. Whether the pay- 
ment of the money by the purchaser or by the sheriff to the clerk 
of the court in vacation, and before a confirmation of the sale, is 
payment into court so as to charge the clerk and his sureties on 
his official bond with its repayment, is not determined. 


4, Denial of Execution and Delivery of Bond by Sureties: TENDER BY 
Principat. Where the sureties deny the execution and delivery 
of the official bond, and the clerk defends on the ground that he 
merely received the money as bailee, and not in his official eca- 
pacity as clerk, a tender of part payment by him does not impair 
the defense of the sureties. 


6. Confirmation is Condition Precedent to Plaintiff’s Right to Pro- 
ceeds. Before a plaintiff in a foreclosure suit can recover the 
proceeds of a judicial sale on his decree, he must show his right 
thereto by proving the confirmation of the sale. 


6. Former judgment adhered to. 
- BaRngs, C, 


‘The opinion written by Commission AMES in this case, 
by which the judgment of the trial court was affirmed, was 
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approved by the court and filed on April 9, 1903. -A re- 
hearing was allowed, and the case is now before us for 
the second time. The plaintiff in error, by this suit, 
sought to recover a judgment against the defendant 
Abrams, as clerk of the district court of Antelope county, 
together with the sureties on his official bond, for money . 
which he alleged had been paid into court under a decree 
of foreclosure in which he was the plaintiff. The sureties 
denied the execution and delivery of the bond, as will ap- 
pear from the facts stated in our former opinion. It is 
now contended : 

1. That so much of that opinion as held that the pro- 
duction of an alleged official bond from the proper official 
custody, together with the record of its approval, are not 
sufficient evidence of its execution, is not a correct state- 
ment of the law. A re-examination of that question only 
serves to strengthen our belief in the correctness of this 
rule of law. In the case of Holt County v. Scott, 53 
Neb. 176, we held that “the fact that an official bond has 
been approved does not of itself constitute or evidence 
the delivery and acceptance of the bond.” It is further 
stated in the opinion therein (p. 198) that “if the bond 
is approved, this fact also shows that the investigation 
has disclosed everything to be satisfactory, but the ap- 
proval does not constitute or evidence a délivery and an_ 
acceptance.” We are thus fully committed to the doctrine 
complained of. Indeed, it would seem that there should 
be no question about this. It can not be contended that 
where the execution and delivery of an official bond is 
squarely denied by those sought to be charged thereby as 
sureties, its mere production, without any proof what- 
ever of its execution and delivery, is sufficient evidence of 
such fact to bind such sureties. In such a case it would 
be incumbent upon the person seeking to recover upon 
the bond to first introduce some competent evidence of 
the fact of its execution and delivery, before the bond 
itself could be received in evidence. We are aware of no 
case which holds a contrary doctrine. But it is contended 
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in this case that because a certified copy of what pur- 
ported to be the official bond on which a recovery was 
sought was introduced in evidence, the rule above stated 
can not be invoked. In other words, counsel insists that 
section 408 of our Code of Civil Procedure, in effect, makes 
the certified copy of an instrument of greater prcbative 
force than the original instrument itself. It is contended, 
in effect, that a certified copy of any instrument which by 
authority of law is to be filed or kept in any public office, 
may be introduced in evidence; and when so introduced, 
although the execution of the original, of which it is a 
copy, is denied, it becomes prima facic evidence of such 
execution, and dispenses with the necessity of any proof 
thereof. We can not approve of this doctrine. ‘The effect 
of the statute in question is to authorize the introduction 
of a certified copy of an instrument in place of the orig- 
inal, and make it of equal credibility therewith. It does 
not purport to make it of any greater probative force, nor 
is it intended thereby to dispense with any of the formal 
proofs necessary to establish the execution of an original 
instrument when such execution is denied. : : 

In Spielman v. Flynn, 19 Neb. 342, it was held that a 
certified copy of the reporter’s notes taken at a former 
trial was admissible in evidence under a stipulation; 
_that the testimony of the witness taken at the first trial 
should be read in evidence in the second trial without 
calling such witness. 

In Hall v. Aitkin, 25 Neb. 360, it is stated that in a case 
of foreclosure of a chattel mortgage, where such fore- 
closure was not resisted, nor the authority of the mort- 
gagee questioned, a certified copy would not be necessary, 
and that the original mortgage on file would be sufficient 
to justify the proceeding when collaterally attacked. The 
validity of the mortgage in that-case was not questioned, 
and on page 363 of the opinion we find the statement “that 
a certified copy of the chattel mortgage which had at- 
tached thereto the proper certificate, was properly intro- 
duced in evidence under section 408 of the Code of Civil 


Procedure.”’ 
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In First Nat. Bank of Wilber v. Ridpath, 47 Neb. 99, 
the court said that “a mortgage properly certified to by 
the county clerk as a copy of the instrument on file in his 
office, was competent evidence under section 408 of the 
Code.” But in that case the execution of the mortgage 
was not in question. 

In the case of Hquitable Building & Loan Ass’n v. Bid- 
well, 60 Neb. 169, it was held that a certified copy of the 
articles of incorporation of a building and loan associa- 
tion was primary proof of the right of such association to 
transact business. 

In Clough v. State, 7 Neb. 320, we said that a certified 
copy of the stenographer’s report of the trial might be 
introduced in evidence. 

In Brownell v. Fuller, 54 Neb. 586, it was held that “in 
eases where the clerk of the district court is authorized to 
settle bills of execeptions, the act may be performed by a 
deputy, it not being shown that the principal is absent,” 
and leave was given to file an affidavit, which it was 
claimed was not properly made a part of the bill of ex- 
ceptions. 

In Missouri P. R. Co. v. Baier, 37 Neb. 235, the question’ 
was as to the admissibility of a certified copy of the letters 
of administration issued under the order of the county 
court. It was held that such copy was admissible under 
section 408 of the Code of Civil Procedure. These are the 
cases decided by this court which are cited by counsel in 
support of his.contention, and it will be observed that in 
none of them was the direct question involved herein 
under consideration. Many cases from other jurisdic- 
tions are cited in support of this contention, but none of 
them touch the point under consideration, and it may be 
conceded that all of them state the law correctly, yet they 
do not go to the extent of holding that a certified copy of 
an instrument has any more probative force than the 
original. We, therefore, adhere to the rule as heretofore 


stated. 
It is further urged that a certified copy of the official 
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bond was actually received in evidence. This is true, as 
disclosed by the record, and yet it was insufficient to prove 
the execution and delivery of the original bond on which 
the action was brought, and it was not sufficient to sus- 
tain a judgment against the sureties under the issues in 
this case. 

2. The plaintiff further contends that so much of our 
opinion as holds that the sheriff making a judicial sale 
of real property is the sole custodian to the fund derived 
from such sale, between the date thereof and the date of 
confirmation, and upon the happening of the latter event 
it is his duty to pay the money to the person or persons 
entitled thereto, is erroneous. We adhere to this state- 
ment, because it is in direct conformity to the statute 
relating to such sales. 

It is further contended, under this subdivision, that 
when the sheriff paid the money to the clerk of the court, 
the principal defendant herein, notwithstanding the stat- 
ute, the clerk received the money by virtue of his office; 
in other words, that there was a payment into court, and - 
the clerk, together with the sureties on his bond, became 
charged with the duty of accounting for and paying the 
money over to the plaintiff. The rehearing in this case 
was granted because the court was in some doubt as to 
whether or not the opinion was correct on this point. 
But for the reason that our former judgment must be ad- 
hered to upon other grounds, it is unnecessary to further 
consider this point. ; 

3. It is contended that when the principal defendant, 
‘Abrams, made his tender in court, he thereby acknowl- 
edged the indebtedness. This doctrine is not questioned 
in our opinion, but it is stated therein that such tender 
does not impair the defense of the sureties. We think 
this is a correct statement of the law. The sureties were 
making separate defenses for themselves, while the prin- 
cipal was defending for himself alone, and his tender 
would not bind the sureties unless they. participated 
therein, Again, such tender, so far as Abrams was con- 
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cerned, only admitted that he had received the money 
and was liable for it as bailee. 

4. There is another reason why we should adhere to 
our former decision, which is that the record is silent as 
to whether or not the judicial sale, under which the 
‘money sought to be recovered was -paid to the sheriff or 
the clerk, was ever confirmed. Without proof of confir- 
mation, the plaintiff in a foreclosure suit is not entitled 
to recover the money bid at the sale, no matter in whose 
hands it may be. In T'rompen v. Hammond, 61 Neb. 446, 
it was held that before a plaintiff can recover the pro- 
ceeds of a judicial sale on his decree, he must show his 
right thereto by proving the confirmation of the sale by 
the court. That this is a correct statement of the law 
there can be no doubt. The sale in this case amounted 
to nothing more than a bid or offer to purchase the land, 
an acceptance thereof by tle sheriff, and a payment of 
ihe money into his hands to await the approval of the 
court. Without such approval and a confirmation of the 
sale, it would be the duty of a sheviff to return the money 
to the bidder; and until the sale was confirmed by the 
court, and the sheriff ordered to make a deed to the pur- 
chaser, the plaintiff was not entitled to the money, or 
any part of it. 

It follows that the jidgment of the district court was 
right, and should be affirmed, and we therefore recom- 
mend that our former decision be adhered to. 


GLANVILLE and ALBERT, ‘CC., concur. 


By the Court: For the reasons stated in the foregoing: 
opinion, our former judgment is adhered to. 


FORMER JUDGMENT ADHERED TO. 


. ALBERT, C., concurring. 

I concur in the conclusion reached by Commissioner 
BARNES on the several propositions discussed by him. But 
it is not quite clear to me that the effect to be given to 
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a certified copy of an instrument as evidence is neces- 
sarily involved in this case. The original bond was in- 
troduced in evidence. The certified copy was substituted, 
I infer from the record, merely for the purpose of pre 
paring a bill of exceptions, and was not a part of the 
evidence before the trial court. 

But assuming that the certified copy was befpre the 
trial court, I concur with my associate in the proposi- 
tion that its production did not dispense with the neces- 
sity for proof of the execution of the original by the 
sureties. Section 408, Code of Civil Procedure, upon 
which the plaintiff relies, is as follows: “Duly certified 
copies of all records and entries or papers belonging 
to any public office, or by authority of law filed to be 
kept therein, shall be evidence in all cases of equal credi- 
bility with the original records or papers so filed.” The 
object of that section is not to dispense with proof of the 
execution of a private writing, but to obviate the necessity 
of producing public records in court, which is always 
inconvenient, and often impossible, as they are frequently 
wanted in more than one place at-the same time. 

While the bond itself, or at least a certified copy thereof, 
was introduced in evidence, there was no proof of its exe- 
cution, and it was received over the objections of the 
sureties. There was, therefore, no competent evidence 
before the court of the execution of the bond by the sure- 
ties. It is a familiar rule that where the findings of a 
trial court are assailed on the ground that they are not: 
sustained by sufficient evidence, only competent evidence 
will be regarded. As competent evidence on a vital point 
in plaintiff’s case against the sureties is wholly lacking, 
the findings and judgment in favor of the sureties must 
of necessity be affirmed, regardless of the merits of any 
other proposition in the case. 
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FAIRBANKS, Morse & CoMPANY Vv. CiTy OF NorTH Brenp. 
Firep Apriy 9, 1903. No. 11,787: 


1. Municipal Corporation: Contract: ADVERTISING For Bins. A city 
or village can enter into a valid contract for the erection or 
construction of any work authorized by section 69, article 1, 
chapter 14, Compiled Statutes, only after it has advertised for 
bids as required by subdivision XV of such section, and then 
only with some person in accordance with a bid tendered by him 
in response to such advertisement. , 


2. Object of the Statute. The object of that subdivision is to invite 
comretition and to prevent favoritism and fraud; to attain that 
obiset it is essential that the bidders, so far as possible, be 
r’2 ed on equal footing, and be permitted to bid on substantially 
the same proposition, and on the same terms. 


3. Bid Changed After Expiration of Time: Irs Acceptance UNAv- 
THORIZED. Where a bid, filed within the time fixed by the adver- 
tisement for receiving bids, is substantially changed and modified 
after such time, it is to be regarded as a new bid, received after 
other competitors, by the terms of the notice, had a right to 
presume that the contest was closed; consequently, its acceptance 
would be in violation of the provisions of said subdivision, as 
above construed, and would impose no liability on either party. 


4. Recovery of Deposit. Where a_ bid, under the circumstances men- 
tioned in the preceding paragraph, is accompanied by a deposit, 
as a guarantee that the bidder will enter into a contract in 
accordance with the terms of his bid if accepted, upon the re- 
fusal of the bidder, after his bid is accepted, to enter into such 
contract, he is entitled to a return of his deposit, because, under 
such circumstances, such bid and its acceptance can not -be made 
the basis of a valid contract. 


5. No Estoppel. In an action to recover such deposit, the plaintiff 
is not estopped to deny the validity of the bid and its acceptance, 
nor does the maxim, Potior est conditio possidentis, apply in such 
a way as to defeat a‘recovery. 


¢ 


Error to the district court for Dodge county: JAMES A. 
GRIMISON, Districr Juper. Reversed. 


George L. Loomis and D. L. Johnson, for plaintiff in 
error. : 


H. F. Gray, contra, 
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ALBERT, C. 


The defendant city was about to construct a system of 
waterworks, and, to that end, published a notice calling 
for sealed bids on the labor and material required for such 
purpose. The notice made reference to the specifications 
on file in the office of the city clerk, which detailed, among 
other things, a steam engine and duplex pump, and stated 
that “bids will also be received on 20 H. P. gasoline 
engine; also on a triplex power pump, capacity 450,000 
gal. per 24 hours, to be substituted for the steam plant.’ 
It was also stated in the notice that bids would be received 
until 7 P. M., June 8, 1899, and that: “Each bid must be 
accompanied by a certified check for $200 on any local 
bank of this city in favor of the city of North Bend as a 
forfeit in case the work is awarded to the bidder and he 
should fail to enter into contract and file a good and satis- 
factory bond within five days of notice of awarding the 
work to the bidder. The check is to be returned to the 
bidder as soon as he has complied with the above re- 
quirements.” . 

Within the time specified in the notice for receiving 
bids, the plaintiff filed a sealed bid on the gasoline engine 
and triplex pump; the bid was accompanied by a certified 
check for $200, as required by the terms of the notice. The 
bid was as follows: 

“OMAHA, June 8, 1899. 
“City of North Bend, North Bend, Neb. 

“GpNTLEMEN: We hereby propose to furnish you the 

following: 
‘1 (22 Actual H. P. Fairbanks-Morse gasoline engine 
complete. 
1 450,000 gal. Gould’s triplex power pump 
delivered and set up, for the sum of one thousand four 
hundred and fifty ($1,450) dollars. 

“Enclosed please find our certified check for $200 on 
the Bank of North Bend, dated June 8th, 1899. 

“Yours truly, “FAIRBANKS, Morse & Co., 
“By Epwarp REITs, Agt.” 
40 
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The bids were opened after 7 P. M. of June 8, 1899, there 
being one other bid on the machinery covered by the bid 
of the plaintiff. Neither bid was accepted on that day, 
and the city council adjourned their consideration to the 
following day. On the following day an agent of the plain- 
tiff supplemented its bid with the following offer in writ- 
ing, made openly to the city council: 

“NorrtH Benn, Nos., June 9, 1899. 
“To the Hon. Mayor & Members of the City Council of the 
City of North Bend, Neb. 

' “GENTLEMEN: In accordance with your plans and spe 
cifications for your city waterworks and in conformity to 
our formal bid for power and pump, we will furnish you 
one of our actual twenty-two (22) horse power Fairbanks- 
Morse gasoline engines of latest improved make, complete 
with electric and torch igniter with 5 bbl. gasoline supply 
tank and all necessary fittings. Also one (1) Gould’s 
triplex power pump with 8x12 cyls.—guaranteed capacity 
of 450,000 gals. of water, per 24 hours. All to be delivered 
and erected on good and substantial foundation and con- 
nect same to your suction and discharge pipe, ready to be 
operated successfully. The engine to be furnished with 
friction clutch and directly connected to the pump. You 
to have the privilege of specifying a Smith Vail triplex 
power pump with 8x10 cyls. as specified in the bid of the 
Fremont Foundry and Machine Shop Co.’s bid, at the 
game price, you to take the risk of its being the capacity 
required, this choice however to be determined on or be- 
fore June 15, 1899. All for the sum of fourteen hundred 
and fifty dollars ($1,450) payable when set up and op- 
erates successfully. Your acceptance hereof and approval 
of bonds as required shall be a.conclusion of the contract 
between ourselves and the city of North Bend, Neb. 

“Accepted as hereinbefore stated this date. 

“FAIRBANKS-MoRSE & Co., 
“Per HENRY COFFEEN, Salesman. 

“J. O. Newson, City Clerk. 

“Hues Roperrson, Mayor.” 
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Thereafter, on the same day, the defendant accepted the 
plaintiffs bid, as supplemented and modified by the open 
bid made by the agent of the plaintiff on the 9th day of 
June, 1899. Some negotiations followed, looking to the 
execution of a formal contract between the parties cover- 
ing the offer of the plaintiff to furnish the machinery, and 
the acceptance of such offer by the defendant. It is un- 
necessary, we think, to follow those negotiations. It will 
suffice to say that the plaintiff finally refused to execute 
a contract which the defendant. had caused to be prepared, 
insisting that its terms were more onerous than was justi- 
fied by the terms of the bid and the published notice. The 
defendant refused to modify its terms, and negotiations 
were broken off, and the defendant readvertised for bids. 
The plaintiff afterward demanded a return of its deposit, 
but the demand was refused. The plaintiff then brought 
this action against the defendant for the amount of such 
deposit. The defendant answered, setting up the refusal 
of the plaintiff to enter into a contract in accordance with 
the terms of its bid, and consequent damages. It was con- 
clusively shown that such damages exceeded the amount 
of the deposit. The court directed a verdict for the de- 
fendant, and gave judgment accordingly. The plaintiff 
brings error. 

In the foregoing, we have not attempted to set out all 
the facts in this case; on the contrary, we have purposely 
eliminated therefrom everything which does not bear on 
one question urged by the plaintiff, which we consider 
decisive of this case, and that is, was the defendant bound 


by the acceptance of its bid on the 9th day of June, 1899? — 


Before considering that question, it may be well to say 
that the authority of the plaintiff's agent who made the 
supplemental bid on that day is denied by the plaintiff. 
But in our view of the case, we do not deem it best to go 
into the question of the agent’s authority in that behalf, 
and for present purposes we shall assume that. he was 
duly authorized. 

Subdivision XV, section 69, article 1, chapter 14, Com- 


2 


564 NEBRASKA REPORTS. [ VoL. 68 
Fairbanks, Morse & Co. y. City of North Bend, 


piled Statutes (Annotated Statutes, 8726), so far as ma- 
terial at present, is as follows: 

“That all contracts for the erection or construction of 
any such work, or any part thereof, shall be let to the 
lowest responsible bidder therefor, upon not less than 
twenty days’ public notice of the terms and conditions 
upon which the contract is to be let, having been given by 
publication in a newspaper published in said city or vil- 
lage, * * *” : 

It will be conceded, we think, that valid contracts, of the 
character mentioned in that portion of the statute quoted, 
can be made by the city only after it has advertised for 
bids, and then only with some person in accordance with 
a bid tendered by him in response to such advertisement. 
Fulton v. City of Lincoln, 9 Neb. 358; State v. Saline 
County, 19 Neb. 253; People v. Commissioners of Buffalo 
County, 4 Neb. 150; State v. York County, 13 Neb. 57; 
State v. Cornell, 52 Neb. 25, 37. The object of the stat- 
utory provision under consideration is to invite competi- 
tion and prevent favoritism and fraud. State v. York 
County, supra. To attain that object it is essential that 
the bidders, so far as possible, be put on terms of perfect 
equality, and that they be permitted to bid on substantially 
the same proposition, and on the same terms. In the 
present case the notice required the bids to be filed by 
seven o’clock of June 8, 1899. Every bidder had a right 
to presume that no bids would be received after that time. 
The plaintiff’s bid, which had been filed within that time, 
was never accepted as made; the bid that was accepted 
was that bid as materially changed and modified by the 
supplemental bid filed on the 9th day of June, and after 
- the time fixed by the notice for receiving bids. Under such 
circumstances the bid which was accepted can be regarded 
_in no other light than as a new bid, and as one made after 
all other competitiors, by the terms of the notice, had been 
given to understand that further bids would. not be re 
ceived. The bidders, consequently, were not on equal 
terms, and were not bidding on the same proposition, as 
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will be seen by a comparison of the original bid and the 
supplemental bid with the notice. In other words, the 
purpose of he statute, to invite competition and prevent 
favoritism and fraud, would be completely thwarted, were 
a bid, under such circumstances, to be upheld. It seems 
clear to us that by the acceptance of plaintiff’s bid, the 
parties were placed in no different position than they 
would have occupied, had all the bids filed within the time 
fixed by the notice been rejected, and the defendant, with- 
out readvertising, had accepted a new bid, filed by the 
plaintiff after that time. 

But now the question arises whether the plaintiff is 
estopped to deny the legality of the proceedings under 
which its bid was accepted. We do not think it is. Mu- 
tuality is.of the essence of an estoppel. That being true, 
it would follow that if the plaintiff is estopped to deny 
the legality of such proceedings, the defendant is also 
estopped to do so. If that be true, then, in the light of 
the cases hereinbefore cited, the defendant could have 
been compelled by mandamus to enter into a contract with 
the plaintiff, in accordance with the bid. In other words, 
a court would have compelled the defendant to enter into 
a contract in disregard of mandatory provisions of the 
statute. The bare statement of that proposition carries — 
with it its obvious refutation. 

Neither does the maxim, Potior est conditio possidentis, 
apply in this case. There is no evidence that the plaintiff's 
bid was made or accepted with any intention to evade the 
statute, or to make a contract contrary to law; nor have 
we any reason to think it was. But, had it been made 
and accepted with that end in view, the most that could 

- be said of the transaction would be that it was an agree- 
ment to enter into an illegal contract. The plaintiff re- 
fused to carry out its part of the agreement. It is the 
policy of the law to encourage the abandonment of an 
illegal project. Consequently, it has been held that where 
one of the parties to an illegal contract pays money 
thereon to the other, he may recover it back before the 
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contract is executed, but not afterwards. Smith v. Bick- 
more, 4 Taunt. (Iing.) 474; Tappenden v. Randall, 2 Bos. 
& Pul. (Eng.) 467; Lowry v. Bourdieu, 2 Doug. (Eng.) 
468; White v. Franklin Bank, 22 Pick. (Mass.) 181; Spring 
Company v. Knowlton, 103 U. S. 49. Hence, putting the 
worst possible construction on the conduct of the parties 
looking towards the making of an illegal contract, they 
stopped short of the consummation of any illegal pur- 
pose, and the plaintiff is entitled to a return of the deposit. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 


DUFFI5, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED AND REMANDED. 


FreD HERMAN Y. ALBERT BECK, ADMINISTRATOR OF TH 
Estate OF WENCIL BECK, DECEASED. 


Firep Aprit 9, 1908. No. 12,554. 


1. Probate Court: Error Proceepines. Error will lie from an order of 
the county court, allowing a claim against the estate of a de- 
cedent, although no answer or objections were filed against the 
claim, and the order was made in the absence of the admin- 
istrator. 


2. Administrator Alone May Prosecute. Error from such order may 
be prosecuted by the administrator alone, 


3. Review: Brun or Exceprions. Where error affirmatively appears on 
the face of the record proper, a bill of exceptions is unnecessary 
to obtain a review of such errors. 


Error to the district court for Saline county: Grorop 
W. Srusss, Districr JUDGE. .4 
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Robert 8. Mockett and Orpheus B. Polk, for plaintiff in 
error. 

J. H. Grimm and J. J. Grimm, contra. 

ALBrErr, C. 

The plaintiff in error asks the reversal of a judgment of 
the district court, reversing an order of the county court, 
allowing a claim against the estate of which the defendant 
in error is administrator, 

A considerable portion of the argument of the plaintiff 
in error is directed to the proposition that error will not 
lie from a judginent rendered by default. That proposi- 
tion, whatever its merits, has no application to this case. 
The order reversed by the district court was one allowing 
a claim against the estate of a deceased person. In such 
cases there can be no such thing as a judgment by default 
against the administrator. He is always in court, con- 
structively at least, for the purposes of such claims, when 
they are regularly reached for hearing, and no formal or 
written answer thereto is required. If his actual presence 
is required, the court has the means at hand to enforce it. 

It is next urged that the defendant in error should have 
applied to the county court for a vacation of the judg- 
ment, under the provisions of section 602, Code of Civil 
Procedure, instead of applying to the district court for its 
reversal on error. One answer to this is that the error 
which justifies the judgment of reversal in the district 
court, namely, that the ainount is excessive, is not one of 
the grounds enumerated in that section for the vacation 
of a judgment or order. 6 

It is next argued that an administrator, as such, can 
not prosecute error from an order of the county court al- 
lowing a claim against the estate, and that his remedy 
by appeal is exclusive. That error will lie from such an 
order is clear from section 580, Code of Civil Procedure, 
and from Rogers v. Redick, 10 Neb. 332. The plaintiff 
in error appears to concede this, but contends that it will 
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lie only in behalf of “the real parties in interest,” namely, 
the heirs of the intestate. In support of this contention 
he cites Merrick v. Kennedy, 46 Neb. 264, where it -was 
held that an executor, as such, can not prosecuce an ap- 
peal from a final order of distribution made by the county 
court, where he is not pecuniarily affected by such order. 
That case is not in point. It turned on a construction of 
section 304 of chapter 23, Compiled Statutes (Annotated 
Statutes, 5158), which relates specifically to’ appeals from 
an order of distribution, and confines the right of appeal 
in such cases to persons aggrieved by such order. Under 
the facts stated in that case, this court held that the ex- 
ecutor could not be pecuniarily injured by the particular 
order complained of, and therefore he was not aggrieved 
thereby. In cases like the present the administrator is 
charged with the duty of protecting the estate against 
unjust claims and demands. He is the representative of 
every person interested in the estate, and, as such, has the 
undoubted right to test the accuracy of the judgments 
and orders of the county court, in the allowance of claims 
against the estate, either by appeal or error. 

It is next urged that there was no bill of exceptions be- 
fore the district court, and that there is none here. A 
bill of exceptions is only necessary where the error com- 
plained of does not otherwise appear. One of the errors 
assigned in the district court was, in effect, that the amount 
allowed was excessive. The basis of the claim allowed 
was a balance af $212.50, due on account, December 1, 
1886. On this claim it wouid appear that a payment of 
$1 had been made at three different times. The amount 
found due, and allowed on the claim up to October 15, 
°1890, was $628.65. This amount,.over and above the 
original balance, is made up exclusively of interest, com- 
puted at 10 per cent. per annum, and compounded at in- 
tervals. These facts appear of record, and show conclu- 
sively that the amount allowed is grossly in excess of the 
amount actually due, if any, and of themselves justify the 
judgment of the district court. 


’ 
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It is recommended that the judgment of the district 
court be affirmed. 


DuFris and AMpBs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


OvykuUS GREEK BT AL, V. DorSBY MCDANIEL BI Al 
Frrep Aprit 9, 1903. No. 12,637. 


1, Attorney Fee: Stature or Limitations. On the facts stated, held 

, that an attorney’s claim for services was barred by the statute 
of limitations. 

2. Attorney’s Lien on Judgment: ReEvivor: INTERVENTION. An attor- 
ney at law having a lien on a judgment may intervene in pro- 
ceedings to revive such judgment, and Is entitled to a revivor 
thereof in his own name to the extent of his lien. 

3. Error Without Prejudice. That the court, in such proceedings, 
renders a judgment in favor of the attorney and against the judg- 
ment debtor for the amount of the lien, instead of entering an 
order of revivor in the name of the attorney to that extent, is 
without prejudice to the judgment debtor. 

4. Bevivor: Notice or Lizn to Jupement Depron. The commencement 
of proceedings, of which the judgment debtor has notice, to en- 
force such lien, while a sufficient amount of the judgment re- 


mains unpaid to cover it, is sufficient notice of the lien to the 
judgment debtor... 


Error to the district court for Douglas county: Lup 8. . 
EsreLLB, District Jupen. Affirmed im part. 


D. W. Merrow and H. W. Pennock, for plaintiffs in 
error. , 


John T. Cathers, contra. 


ALBERT, C. 


On the 1st day of November, 1893, Dorsey McDaniel 
and Winfield F. Scott recovered a judgment against Cyrus 
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Greek in the district court for Douglas county. Afterward, 
in the same year, John T. Cathers, Esquire, the attorney 
who conducted the litigation on behalf of the judgment 
creditors, filed a lien on the judgment for services as an 
attorney, rendered in the case. In 1901 proceedings were 
instituted to revive the judgment, which had become 
dormant. The motion to revive was denied, on what 
ground the record does not disclose. Mr. Cathers, the 
holder of the attorney’s lien, then asked and obtained 
leave to intervene, and on the 4th day of May, 1901, filed 
his petition of intervention, which, omitting the formal 
parts and the portions stricken out on the order of the 
court, is as follows: 

“Now comes John T. Cathers, intervener, who obtained 
leave of the court to intervene herein and files this his 
petition of intervention and for cause of action says and 
alleges: 

“1st. That he is an attorney at law practicing his pro- 
fession in Douglas county, Nebraska, and has been for 
more than ten years last past and that on or before the 
4th day of October, 1892, he was employed by the plain- 
tiffs in the abovestated case to bring suit against Cyrus 
Greek, the above-named defendant, and did bring suit as 
will be seen by record in the above-stated case, and pros- 
ecuted the same to judgment against the said Cyrus Greek ; 
and that on or about the 2d day of November, 1893, upon 
the finding of a jury a judgment was éntered in favor of 
the plaintiffs in the sum of $3,925.61 damages and $92.93 
costs. 

“2d. This plaintiff agreed to pay this intervener for his 
services rendered in prosecuting said action to judgment, 
and the same were valuable, and are worth the sum of 
$1,500, no part of which has been paid. 


“SECOND CAUSE OF ACTION. 


“This intervener further says and alleges for second 
cause of action that he expended in money for and on he- 
half of the plaintiffs and at their direction the sum of $75 
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in cost and expenses in prosecuting the said action to judg- 
ment; that said sum has not been paid to him and is all 
due and owing. 

“This intervener further says and alleges that on or 
about the day of November, 1893, he filed an attor- 
ney’s lien in the above-stated case in the sum of $1,575 
for legal services rendered and money expended in aboye- 
stated case, the filing of which all parties, both plaintiffs 
and defendant, had due notice. , 

“2d. This intervener further says and alleges that said 
judgment became dormant and proceedings were had to 
revive the same, and this intervener was given leave to 
revive said judgment to the extent of his attorney’s fees 
and money expended, as will be seen by reference to record 
- in the above-stated case.” 

It does not appear that McDaniel, one of the judgment 
creditors, entered any appearance in the proceedings. His 
coplaintiff and the judgment debtor answered separately, 
pleading the statute of limitations. At the conclusion of 
the testimony, the court directed a verdict for the inter- 
vener against both the judgment creditors and the judg- 
ment debtor for the amount claimed, with interest thereon 
from the date of the filing of the lien, and gave a money 
judgment accordingly. The parties pleading to the peti- 
tion of intervention, prosecute separate petitions in error 
to this court. 

It is difficult to determine upon what theory the peti- 
tion of intervention was drawn. It purports to state two 
causes of action; one against the judgment creditors for 
services rendered; the other against all the parties for a 
revivor of the judgment in favor of the intervener to the 
extent of his lien. As to the former, the statute of limita- 
tions appears to be a complete bar, and should have been 
sustained. In reaching this conclusion we have not over- 
looked the rule that, ordinarily, the authority of an at- 
torney employed to prosecute a suit continues, by virtue 
of the original retainer, until its final determination, and 
the statute of limitations does not begin to run against 
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his claim: for services until his relation as attorney to the 
suit is ended. But that rule has no application to this 
case. The petition alleges an express contract to pay a 
specific sum for the services therein mentioned. Those 
services, on the face of the petition, appear to have been 
rendered almost eight years before these proceedings were 
commenced. When. those services were rendered, the in- 
tervener’s right of action therefor accrued. The pleadings 
’ aver no payment or other fact that would interrupt the 
running of the statute. Consequently, that cause of ac- 
tion is barred. This, of course, does not reverse the judg- 
ment as to the judgment creditor, McDaniel, who did OL 
plead to the petition. 

As to the other cause of action, the statute of limitations 
does not run against proceedings to revive a dormant judg- 
ment, as such proceedings are but a continuation of the 
proceedings in which the Judgment was obtained, and, 
to the extent of his lien, the intervener had the same 
right to revive the judgment as the original judgment 
creditors. 

It is urged that no notice of the lien was given. The 
filing of the petition of intervention was in itself sufficient 
notice of the lien, so long as it does not appear that the 
judgment debtor had previously paid the judgment. 

It will be observed, however, that the court entered a 
money judgment against the judgment debtor for the 
amount of the lien, instead of an order for revivor. This, 
however, goes to the form and not to the substance. As 
before stated, the application for revivor was denied as to 
the judgment creditors. The practical effect of a judg- 
ment in favor of the intervener and against the judgment 
debtor is precisely the same as an order reviving the orig- 
inal judgment in favor of the intervener to the extent of 
his lien, That being true, we see no good reason why the 
judgment against the original judgment debtor should not 
stand. 

It is therefore recommended that the judgment of the 
district court as to Cyrus Greek be affirmed, and as to 
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Winfield F’. Scott, reversed, and the cause remanded for 
further proceedings according to law. , 


DUFFIE and Amgs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court as to Cyrus 
Greek is affirmed, and as to Winfield I. Scott, reversed, 
and the cause remanded for further proceedings according 
to law. 

AFFIRMED IN PART. 


ERNEST CREWISON, APPELLANT. V. KarL H. ObLSCHLEGAL 
BT AL., APPELLUES, 


Frrep Apr 22, 1903. No. 9,767. 


The decision in Garnett v. Meyers, 65. Neb. 287, which involved a similar 
state of facts, is approved and followed in this case. 


‘APPEAL from the district court for Antelope county: 
JOHN S. Rosrnson, District Juper. Affirmed. 


Charles Riley and C. C. Flansburg, for appellant. 
William V. Allen and Willis EH. Reed, contra. 


SEDGWIOK, J. 


The facts in this case are in all respects similar to those 
involved in the ease of Garnett v. Meyers, 65 Neb. 287, de- 
cided at this term. In that case it was held that provisions 
in regard to the indebtedness itself which are inserted 
in a mortgage executed, contemporaneously with the note, 
must be construed -with the note, and if the contract, so 
construed, is not negotiable, the maker of the mortgage, 
without notice of any assignment thereof, may pay the 
game to the original payee in the mortgage, and is there- 
upon entitled to a satisfaction of the mortgage. 
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For the reasons stated in the opinion in that case the 
judgment of the district court is 
AFFIRMED. 


ALFRED MILLARD, TRUSTEE, ET AL., APPELLANTS, V. BERTHA 
WEGNER ET AL., APPELLEES. 


Finep Aprit 22, 1903. No. 11,837. 


_ i. Unrecorded Contract: Notice: SuBsEQquenT INcUMBRANCER. Inclos- 
ing an eighty-acre tract with other land, with a post and wire 
fence, and using the same for pasturing cattle, is sufficient notice 
of the rights of a purchaser who holds it by an unrecorded con- 
tract to put a subsequent incumbrancer on inquiry as to the 
purchaser’s rights. 


2. Evidence. Evidence examined, and held sufficient to sustain the 
findings and judgment of the trial court. 


AppraL from the district court for Merrick county: 
Jamps A. Grimson, Disrricr Jupen. Affirmed. 


Arthur C. Wakeley and William T. Thompson, for ap- 
pellant. 


George W. Ayres and J. W. Sparks, contra. 


SEDGWICK, J. 


This action was begun in the district court for Merrick 
county by the plaintiffs, Alfred Millard et al., to foreclose 
a mortgage upon eighty acres of land. The trial resulted 
in findings and decree in favor of the defendant Bertha 
Weener, from which the plaintiffs have appealed to this 
court. July 10, 1888, one Taylor, who was then the owner 
of this land, conveyed it by mortgage, together with an- 
other tract of 120 acres in the same township, and other 
lands, to the Omaha Savings Bank, to secure the payment 
of a note for $15,000. This mortgage was immediately 
placed ‘upon record. In September, 1886, Taylor con- 
tracted to sell eighty acres in question to, the defendant's 
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husband, who then paid a part of the purchase price. It 
does not appear whether the contract was oral or in writ- 
ing. Prior to 1891 and during that year, Taylor paid the 
said note, principal and interest, except $900 and the land 
embraced in the said mortgage, except the two tracts above 
named, was released therefrom. In August, 1891, Taylor 
mortgaged the 120-acre tract of land to the Commercial 
National Bank to secure the payment of $3,540.35. This 
mortgage was subject to the first mortgage above described, 
and was recorded on the 5th day of September, 1891, but 
the deed to the 80-acre tract to this defendant was not re- 
corded until March 9, 1898. The first mortgage was sold 
and assigned to one Davis, and by her afterwards, on the 
24th day of December, 1898, to the plaintiff Alfred Mil- 
lard, as trustee for the Commercial National Bank. ‘On 
August 31, 1901, payments having been made on the second 
mortgage, and there being still due the sum of $1,895, the 
Commercial National Bank bought Taylor’s equity in the 
120-acre tract of land, released its mortgage thereon, and 
sold the land and applied the proceeds of the sale upon the 
second mortgage. Upon these facts the defendant insists 
that the proceeds of the sale of the 120-acre tract should 
have been applied upon the first mortgage, thus releasing 
her land from the lien of that mortgage. This contention 
appears to depend upon the question of notice to the sav- 
ings bank, at the time it took the second mortgage, of the 
rights of the defendant in the 80-acre tract. If Taylor, at 
the time of giving that mortgage, had been the owner of 
the 80-acre tract, the holder of the first mortgage, having 
two funds from which to pay the same, would not be al- 
lowed to exhaust the security of the second mortgage with- 
out applying upon his claim the other fund upon which 
he had security. Since Taylor appeared by the record to 
be the owner of the 80-acre tract, the Commercial National 
Bank, in taking the second mortgage, might rely upon 
this principle of the law to protect its securities, unless it 
had notice, either actual or constructive, of the defend- 
ant’s interest in the land when its mortgage was taken. It 
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no doubt might purchase the first mortgage and make dis- 
position of the securities therein in protecting its second 
mortgage, as the law would have required the first mort- 
gagee todo. If, however, it took its second mortgage with 
notice of the defendant’s interest in the land, it would 
have taken no greater equity against the defendant than 
Taylor himself had, and Taylor had agreed that defendant 
should have full title to the 80-acre tract. It is conceded 
that the bank, at the time of taking this second mortgage, 
had no actual notice of the rights of defendant and her 
husband therein, and it is insisted that ‘the defendant and 
her husband did not take such exclusive and notorious pos- 
session of the land as to constitute notice to innocent pur- 
chasers thereof. . 

“The doctrine seems quite firmly established, by suc- 
cessive judicial decisions, both in this country and in Eng- 
land, that open, notorious and exclusive possession of real 
estate, under an apparent claim of ownership, is notice to 
those who subsequently deal with the title, of whatever 
interest the one in possession has in the fee; whether such 
interest be legal or equitable in its nature.” Wade, Law 
of Notice, sec. 273. The same authority shows (section 
274) that the supreme court of Massachusetts, in constru- 
ing a peculiar statute, has adopted a different rule, but the 
courts of the states of Missouri and Maine, having a simi- 
lar statute, have refused to follow the construction placed 
upon it by the courts of Massachusetts. Section 277. 

Mr. Wegner took possession of the land at the time of 
making his contract with Taylor, and began to inclose it, 
but soon after died, and the defendant succeeded to his 
right in the land. She completed the inclosure of the land, 
together with another tract adjoining it, with a post and 
two-wire fence. The tract in question was wild land; no 
other improvements were made thereon. The defendant 
used the land to pasture cattle during the summer, and at 
times during the winter kept her horses thereon. This was 
the condition of the possession at the time that the second 
mortgage in question was given by Taylor. The defendant 
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afterwards paid the balance of the purchase price in full, 
which appears to have been the full value of the land, and 
Taylor and wife conveyed the land to her in pursuance of 
the contract. 

In Truesdale v. Ford, 37 Vl. 210, 215, a case relied upon 
to sustain appellants’ argument, the court said that the 
question was whether the possession “was.so open, visible, 
notorious and exclusive as to be calculated in its very 
nature, to inform persons in the vicinity, and those seeing 
the property, that some person had appropriated it, and 
was using and occupying it for his own use.” 

Clearly, to fence it with a substantial fence, including 
the piece of land with another piece not owned by the 
grantor, would be sufficient to inform persons in its vicin- 
ity that some one had appropriated it. 

In Williams v. Sprigg, 6 Ohio St. 585, another case re- 
lied upon to sustain the position of appellants, the com- 
plainant bought a vacant lot adjoining his hotel property. 
He removed some lumber and rubbish therefrom, which 
had accumulated during the building of the hotel. The 
court said (p. 594): 

“He does not build upon it; he does not fence it; but 
his tenant of the other lots and hotel, hangs out. clothes 
there to dry after being washed. This is the extent of the 
possession held and exercised by complainant.” And, 
further, the court said: “Living on the premises, raising 
crops on them, the employment of persons there in the 
making of improvements, accompanied by frequent acts 
and expressions of ownership, would produce such no- 
toriety, undoubtedly, as should put purchasers upon their 
guard, and induce investigation to acquire knowledge suf- 
ficient to enable them to deal safely.” But no one of these 
things specified by the Ohio court, and perhaps not even 
all of them, would be a more definite act of ownership and 
exclusion than to inclose the land with other land, as was 
done in this case, with a substantial fence. There can be 
no doubt that such an act was an act of one who claimed 
an interest in the property, and must certainly be sufficient 

41 
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to “produce such notoriety as should put purchasers upon 
their guard.” That the act of surrounding a piece of land 
with a substantial fence is notice that the party so doing 
claims an interest in the land, and is sufficient to put 
purchasers upon inquiry as to who has asserted such an 
act of ownership, seems so self-evident as not to admit of 
argument. i 

The defendant’s possession of the land was exclusive and 
notorious, and was clearly sufficient to put a purchaser 
upon inquiry as to her rights therein. 

The judgment of the district court is 

AFFIRMED. 


MINNIB H. FOWLER V. HENRY THOMSEN, JR., ET AL. 
’ Firep Apa 22, 1903. No. 12,589. 


Entry of Judgment: JUSTICE oF THE Peace. A justice’s docket con- 
tained the following: “One hour after the time stated in the 
summons, this cause came on for hearing. Plaintiff in court. 
Defendart failed to appear one hour after the time stated in the 
summons, and the plaintiff filed his bill of particulars, and I find 
from the bill of particulars that there is due the plaintiff the 
sum of fifty-eight dollars and all costs taxed at $2.40 (two and 
forty cents).” On the margin was a taxation of costs, and a 
charge for the entry of judgment. Held, Sufficient to protect 
succeeding justice in the issuance of an execution, and a con- 
stable in levying that execution. 


Error to the district court for Dodge county: CoNRAD 
HoLLENbECK, District Jupen. Affirmed. 


WwW. J. Courtright and S. 8. Sidmer, for plaintiff in error. 
Enos F. Gray and George L. Loomis, contra. 


Hastines, C. 


The questions arising in this case all grow out of the 
following record: 


VOL. 68] JANUARY TERM, 1903. 579 
Fowler y. Thomsen. 


“In Justice Court, before Lemuel Doane. 
“Ti STATE OF NEBRASKA, 
Dover County, \ss 

“October 24, 1896. Summons issued on the part of the 
plaintiff to defendant. I hereby certify that on the 27th 
day of October, A. D. 1896, I served the within summons 
on the within named David Fowler by leaving at his usual 
place of residence in North Bend, Dodge county, Ne- 
braska, a true and certified copy of the same, with all the 
indorsements thereon, this 27th day of October, 1896. 

“J. E. Newsome, Constable. 

“October 31, 1896. Plaintiff filed his bill of particulars. 

“October 31, 1896. One hour after the time stated in the 
summons this cause came on for hearing. Plaintiff in 
court. Defendant failed to appear one hour after the time 
stated in the summons, and the plaintiff. filed his bill of 
particulars, and I find from the bill of particulars that 
there is due the plaintiff the sum of fifty-eight dollars 
and all costs, taxed at $2.40 (two and forty cents). 

“LEMUEL DOANH, Justice of the Peace. 


“For value ree’d I hereby sell, assign and transfer unto 
George E, Ladd the above judgment and authorize him to 
collect and discharge the same. Wn. K. Gage. 

“January 11, 1898. 

“Execution issued November 28, 1898, made returnable 
in thirty days, and the court duly deputed and authorized 
Henry Thomsen to serve the same.” 


On the margin appears the following: 
“William K. Gage, Plaintiff, v. David Fowler, Defendant. 


“Plaintiff’s Costs. Sheriiff’s or Constable’s 
“Justice’s Fees. Fees. 
Summons ......... .50 Summons ......... 50 
Docketing ........ .25 CODY cde eases 25 
Filing papers...... .20 Mileage .......... 10 
Judgment ........ -50 Execution ........ 1.75 
Swearing ......... - 10 
Execution ........ 50 JOHN MCCONNELL. 
$2.05 
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“J, HE. Newsome Rec’d 50 cts. 
“Defendant’s Costs. 
“Constable, Justice’s Fees. 
“Received $2.05, my costs, Jan’y 10, 1899. 
“LEMUEL DOANB.” 
Across the face of the record, in red ink, is the following: 
“Received full payment of this judgment. 
“Go. E, Lapp. 
“Signed in my presence this 26th day of Jan’y, 1899. 
“J. BE. Newsomr, 
; “Justice of the Peace. 
“Rec'd satisfaction. Gro. E. Lapp, by E. Krrn.’” 


As shown here, the defendant J. E. Newsome, as succes- 
sor to Lemuel Doane, justice of the peace, issued an execu- 
tion on November 28, 1898, and delivered it to the other 
defendant, Henry Thomsen, Jr. He proceeded to levy it 
on five stacks of hay, which he sold under the execution 
December 19, realizing $82.50. The plaintiff, Minnie 
Fowler, brought suit against both the constable, the justice 
of the peace and one Chris Cusack; alleging that the hay 
was the property of David Fowler, and that the defend- 
ants unlawfully took and converted it, and that David 
Fowler had assigned his right of action to her. Judgment 
was rendered in the county court against Thomsen and 
Newsome, an appeal was taken by them and in the district 
court answer was filed for Newsome, denying any conver- 
sion, denying the good faith of the assignment by David 
Fowler to the plaintiff, and justifying the taking of the 
property on the ground that Newsome was a justice of the 
peace, and had upon his docket the judgment, and, at the 
request of the assignee of the judgment, issued an execu- 
tion upon it, and delivered it to Henry Thomsen, who was 
appointed special deputy constable to serve it; that the ex- 
ecution was levied wpon the hay, the hay sold under it and 
the proceeds applied in the payment of the judgment. 
Thomsen also answered, setting np the same facts. Reply 
was filed, denying generally, and setting up that the con- 
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stable was advised before the sale that there was no judg- 
ment, and did not rely upon his execution but took an in- 
demnifying bond, and that both defendants acted with full 
knowledge of the fact that there was no judgment. The 
allegations with reference to the indemnifying bond were 
stricken from the pleading, and the proof of it from the 
record. The jury, under the instfuctions of the court, re- 
turned a verdict for the defendants. Plaintiff brings the 
case to this court, asserting that under the facts as shown 
defendants are liable for the hay. 

It is conceded that the right of David Fowler in ‘the hay 
was by oral pledge from the execution defendant, and was 
subject to levy at the time it was taken, if there had been 
a judgment on which a valid execution could be based. © 
The judgment is claimed to have been without jurisdiction 
because at the time of the issuance of summons there was 
no bill of particulars on file. We are unable to see how 
this at most could be other than a mere irregularity, a bill 
of particulars being on file at the time of the rendition of 
the judgment. We find nothing in the statute that requires 
the filing of a bill of particulars before the issuance of 
summons. 

It is also claimed that the judgment is void because it 
does not state in express terms the day and hour of the 
return day of the summons. The docket, however, recites 
that a summons was issued, and recites that on October 31, 
and one hour after the time stated in the summons, which 
appears to have been served and returned, the cause came 
on for hearing. The language of the docket distinctly in- 
dicates the issuance and service of summons and that the 
alleged judgment was entered on the day of the return, 
and one hour after default. It seems, however, necessary 
to admit that under the holding in Denslow v. Dodendorf, 
47 Neb. 328, there is no judgment. There is no statement 
from whom the alleged amount is due. It is not de 
clared that a judgment is rendered, except as can be gath- 
ered from the placing of this finding at the end of the pro- 
ceedings, and from the marginal entries. 
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It is claimed by defendants that the cases of Lewis v. 
Watrus, 7 Neb. 477, and Rhodes v. Thomas, 31 Neb. 848, 
hold such a judgment as this to be good. 

. In Lewis v. Watrus the form held good was: “Judgment 
decreed in favor of plaintiff in the sum of, principal 
$174.70, interest 85 cents, judgment $175.55,” and costs 
$9.30. ‘ 

It must be admitted that this differs from the one that 
we have now in question only in using the word “judg- 
ment” instead of the word “find.” Like the one now be- 
fore us, it fails to indicate, except by implication, against 
whom it is rendered. Nevertheless it was held to be “a 
final determination of the rights of the parties” and to 
support an appeal. : 

In Rhodes v. Thomas, the following is the form: “After 
hearing the evidence, it is therefore considered by me that 
the plaintiff have and recover from the defendant the sum 
of $69.15, together with costs taxed at $49.15.” This was 
complained of in error proceedings on the ground that 
there was no finding to support it. This court held that it 
would serve as both finding and judgment, citing with 
approval from Garrett v. Woods, 3 Kan. 231, 236: “Their 
acts, however informal, if substantially in accordance with 
law, are to be upheld. When it can be ascertained from 
their dockets that they have in substance carried out the 
requirements of the law, a mere technical defect or infor- 
mality should not be held sufficient to vitiate the proceed- 
ings.” 

In State v. Myers, 70 Minn. 179, 72 N. W. 969, a man- 
damus was allowed to compel an execution where the jus- 
tice had merely copied into his-docket the verdict of the 
jury, set down the date, and taxed the costs. The court 
say (p. 182): “This was informal, but no one can fail 
to understand from the docket that the plaintiff was en- 
titled to recover $40 (the amount found by the jury] dam- 
ages and $47.39 costs. Effect must be given to the entries 
in the docket according to the manifest intention of the 
justice in making them, which was that the amount of the 
verdict and costes should coustitute the judgment.” 
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In Denslow v. Dodendorf before mentioned, a judgment 
by a justice of the peace in these terms, “Upon the hearing 
‘of the evidence I find that there is due the plaintiff from 
the defendant the sum of $82.41, and costs of this action, 
taxed at $6.05,” was held to be a finding, but not a judg- 
ment, and that from it no appeal would lie. The question, 
however, was not raised by counsel. The appeal had been 
dismissed by the district court for the reason that it was 
filed out of time, and error had been taken from that con- 
clusion of the district court. The propriety of that con- 
clusion was questioned on the ground that the transcript 
had been mailed in ample time, in the ordinary course of 
the mails, to have reached the clerk of the district court 
within the period allowed by law. This court declined to 
decide the question presented, but held that the appeal 
was rightfully dismissed for the reason that there had 
been no final judgment. No cases from this state or else- 
where are cited. 

In Daniels v. Tibbets, 16 Neb. 666, the following entry 
is held not to constitute a final judgment of the district 
court: “The defendant herein elects to stand on his de- 
murrer heretofore overruled by the court, and excepted to 
at the time. And now comes the plaintiff by counsel, and 
the defendant being in default for want of an answer, the 
court finds the allegations of the petition are confessed by 
him to be true.” It is impossible to see how this holding 
as to an entry in the district court, so manifestly incon- 
clusive, can be given any weight in deciding whether or 
not the judgment of the justice of the peace in question 
here would support an execution, 

Nichols v. Hail, 5 Neb. 194, is also cited, but seems to 
have no application to the state of facts now before us. It 
was an attempted judgment of the district court which 
failed to dismiss an action, but merely taxed costs against 
the plaintiff. 

In Ransdell v. Putnam, 15 Neb. 642, 643, the following 
is held sufficient to serve as both judgment and finding: 
“After hearing and duly weighing the testimony and au- 
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thorities, it was found by this court that the plaintiff have 
and recover of the defendants Ransdell and Reed the sum 
of twenty-nine dollars and fifty cents, as due him for 
services and labor done and performed, and for costs of 
this suit, taxed,” etc. 

In Michaut v. McCart, 55 Neb. 654, 655, this case of 
Ransdell v. Putnam is cited with approval in sustaining 
a judgment in this form: “After hearing the evidence on 
both sides, and argument, it is considered by me that the 
plaintiff shall recover of the defendant the sum of $18.15 
and costs of this action.” This is held to import a sufii- 
cient finding. 

In all the foregoing cases the judgments were directly - 
attacked by proceedings in error. Certainly a somewhat 
stronger rule is applied to sustain such judgments against 
a collateral attack, as in the case before us. They all, 
except Denslow v. Dodendorf, seem to rest upon the doc- 
trine of Freeman, Judgments, sec. 50, that an entry is 
sufficient if it shows the relief granted, and that it was 
made by the court whose record it is. This is to be ap- 
plied liberally to justices’ proceedings. Freeman, Judg- 
ments, sec. 53. Resort may be had to the marginal notes, 
to the files in the case, and to the entire record, to ascer- 
tain what was done and who did it. Freeman, Judgments, 
sec. 55, and cases cited. If this doctrine is applied to this 
case, there seems no doubt that this entry was intended 
as a judgment, and is full enough to indicate that inten- 
tion unmistakably, as to parties and amount. Jf so, it 
will support an execution. Black, Judgments (2d ed.), 
sec. 115; Barron v. Tart, 18 Ala. 668; Marcy v. Russ, 1 
Root (Conn.) 176; People v. Gorman, 60 Hun (N. Y.) 
578, 14 N. Y. Supp. 547. The holding in Denslow v. Do- 
dendorf, so far as it conflicts with this conclusion, should 
be overruled. No doubt this judgment was voidable on 
error for want of a sufficient. finding, as its recital shows 
its basis was not the evidence, but plaintiff’s bill of par- 
ticulars. Such defect, however, did not subject it to col- 
lateral attack by a third party. Breading v. Boggs, 20 


VoL. 68] JANUARY TERM, 1903. 585 


Fowler v. Thomsen. 


Pa. St. 33; Doty v. Sumner Brothers, 12 Neb. 378; Mary- 
ott v. Gardner, 50 Neb. 320; Lubker v. Grand Detour Plow 
Co., 53 Neb. 111; Black, Judgments (2d ed.), sec. 115, at 
end. 

That the recital of a finding “from the bill of particu- 
lars” renders the action of justice of the peace so void that 
third parties may question it on the levy of an execution, 
we can find no authority. If the defendant was not sat- 
isfied with this method of ascertaining the amount of his: 
debt, he should have appealed or taken error. He not 
having done so, third parties can not afterward complain. 

In this case the question is not how the justice reached 
his conclusion that there was “due the plaintiff the sum 
of $58 and all costs, taxed at $2.40,” nor as to the right- 
fulness of that conclusion. The question is, does this 
transcript, taken as a whole, show that he reached that 
conclusion as a final determination of the action then 
pending before him? If it shows that he did, and that he 
entered it as such determination, until it is reversed, it 
will support an execution. 

It is suggested that it was his duty to dismiss the action, 
and it should not be presumed that he did anything else. 
That, no doubt, is true, but it is clear from these entries, 
as we think, that he did not dismiss the action, but en- 
tered what he intended as a judgment for plaintiff, and 
that intention seems to appear plainly enough, so that his 
successor was bound by it. If, as the authorities seem 
clearly to show, it is purely a question of intention to 
render a particular judgment for an ascertained amount 
in favor of a definite party, and against a certain de 
fendant, and the presence or absence of that intention is 
to be gathered from the record as it stands, there seems 
not much room for presumptions either way. If there is 
any judgment here at all, it certainly is not one for dis- 
missal of the action, but is one for $58 and costs. To hold 
at the same time that the justice’s intention, if it can be 
gathered from the entire record and proceedings, must gov- 
ern, and that the presumption that he meant to do only 
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the right thing must control such intention, if the latter 
appears to have been to do the wrong one, is too manifest 
an inconsistency. From the marginal entries and the cir- 
cumstances there can be no doubt that this, while in form 
a finding, was intended as a judgment for the amount 
named. As suggested by Freeman in the passage above, 
it has been held that the entry of a judgment of a justice 
of the peace may be aided by reference to the margin. 
Elliott v. Morgan, 3 Harr. (Del.) 316; Clothier v. Clark, 4 
Harr. (Del.) 365; Clay.v. Clay, 7 Tex. 250. 

The marginal statement clearly shows that the entry 
here was intended as a judgment. If it be held to be a 
mere finding, it has been frequently decided that the entry 
of a finding by a jury, with a statement of costs by the 
justice of the peace, will support an execution without 
any formal judgment whatever. Black, Judgments (2d 
ed.), sec. 115; Lynch v. Kelly, 41 Cal. 282; Gaines v. 
Betts, 2 Doug. (Mich.) 98; Davis v. Pinckney, 20 Tex. 
340; Stemmons v. Carey, 57 Mo. 222; State v. Myers, 70 
Minn. 179, 72 N. W. 969; Overall v. Pero, 7 Mich. 314. 
This seems to be on the ground that entering the verdict 
in this way shows an intention to enter a judgment. 

We do not see why a similar effect should not be given 
to the finding of the justice himself, which has been en- 
tered, like the verdict of the jury, with the evident inten- 
tion of determining the rights of the parties, and to which 
is appended a proper computation of costs, 

If itis objected that in the present case the finding is not 
against an individual party, Titus v. Whitney, 16 N. J. 
Law, 85, 31 Am. Dec. 228, holds a judgment for plaintiff 
generally, without stating against whom it was rendered, 
is sufficient in a justice court. 

“In Parker v. Swan, 20 Tenn. 88, 34 Am. Dec. 619, a 
similar judgment is held good where there are two defend- 
ants. In both cases it was on the ground that the whole 
record sufficiently showed against whom judgment was 
intended. , 

In Madison County v. Rutz, 63 Ill. 65, a judgment 
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against defendant, without indicating in whose favor, is 
held sufficient to support an execution. 

In Stowers v. Milledge, 1 Ia. 150, 68 Am. Dee. 434, the 
following judgment was held good on appeal: “After 
hearing all the testimony on both sides, it is believed that 
the plaintiff is entitled to seventy-five dollars debt, and 
costs of suit, which ig taxed as follows.” The court say: 
“We must look to the substance, and mere form becomes 
immaterial.” The parties, the matter in dispute and the 
result, are held to appear sufficiently, and that to be all 
which is required. The case is cited and followed in 
Moore v. Munser, 9 la. 47, Barret v. Garragan, 16 Ta. 47, 
and Lawalle v. Badgly, 33 Ta. 155. | 

In Kase v. Best, 15 Pa. St. 101, 58 Am. Dec. 573, an 
entry: “Therefore plaintiff for costs” is held to be a suf- 
ficient final judgment. “To hold that the word ‘judgment’ 
must appear would be to put form before substancé.” 

It would seem to be doing no violence to the Nebraska 
cases relating to this subject, with the sole exception of 
Denslow v. Dodendorf, to adopt the Texas rule, that the 
test of the sufficiency of a judgment of a justice of the 
peace is its intelligibility. Davis v. Bargas, 12 Tex. Civ. 
App. 59, 33 S. W. 548. If this test is applied, the judg- 
ment here considered must be held sufficient to suppori. 
the execution. : ; 

The reason for the relaxation in respect to these magis- 
trates of the rule that all of the essentials of a judgment 
must appear in the record seems to be twofold. These 
records are made by magistrates presumably not. learned 
in the law, and whose intention must be held to govern if 
it can be ascertained with certainty; and, too, the entire 
record, being the work of a magistrate without a clerk, is 
presumably that of the court itself, and therefore marginal 
notes, assisted by the files of the case, are used to ascertain 
this intention, somewhat in the manner of construing con- 
tracts. They are not courts of record, and the certainty of 
records should not be required of them. 

Of course, if the judgment is held to be sufficient to base 
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an execution upon, that disposes of the case. The two 
questions as to whether the issuance of the execution was 
a judicial act on the part of the justice, Newsome, and is 
protected on that ground, and as to Thomsen, whether his 
execution is a sufficient protection, notwithstanding any 
notice from the plaintiff of defects in the judgment, would 
be out of the case, and anything said upon them would be 
mere dictum. It is therefore not thought worth while 
to discuss them. 

It is recommended that the judgment of the district 
court be affirmed. 


KIRKPATRICK and LosincrEr, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WALTER W. HACKNEY, AS TRUSTEE IN BANKRUPTCY OF THE 
Estate or JuLius M. ERLBNBORN, V. First NATIONAL 
BANK OF LINCOLN, NEBRASKA, ET AL,* 


Firep Apri 22, 1903. No. 12,794. 


1. Trustee in Bankruptcy: AcTion To Recover Promissory Nore. An 
action by a trustee in bankruptcy to recover a negotiable promis- 
sory note from one to whom it had been transferred by the bank- 
rupt’s wife pending bankruptcy proceedings, must develop either 
fraud or an intended preference to entitle plaintiff to recover. 


2. Evidence: Evidence in this case held to support the trial court’s 
finding that neither of the above grounds of recovery are shown 
in this cage. 


Error to the district court for Lancaster county: 
ALBERT J. CORNISH, DISTRICT JuDGE. Affirmed. 


John 8. Bishop, Robert 8. Mockett and Orpheus B. Polk, 
for plaintiff in error. 


Andrew J. Sawyer and N. Z. Snell, contra. 


* Rehearing allowed. See opinion, p. 594, post. 
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This is a suit in equity fo avoid the transfer of a note 
for $290 given by the defendant Kettering to Julius M. 
Erlenborn, payable in two years, without interest. This 
note Kettering gave to Erlenborn in part payment for a 
stock of groceries and a set of store fixtures purchased in 
January, 1900. The petition alleges that prior to Janu- 
ary 15, Erlenborn was in business as a retail grocer in the 
city of Lincoln, and was then and had been for some time 
insolvent, as the defendants well knew; that Erlenborn 
then had the grocery stock, of the value of $1,000, together 
with the furniture in the store, and three horses and two 
wagons, of the value of $800, and book accounts of the 
value of $500, but was indebted to divers persons in the 
sum of $3,500 and more; that the First National Bank of 
Lincoln held his note for $100, payable February 22, with 
interest from maturity; that he owed Hargreaves Bros. 
$919.60, Raymond Bros. Clarke Company $278.12, and 
Rudge & Morris Company $25.81—all three on book ac- 
counts; that for the purpose of evading the bankruptcy 
act, and defrauding his creditors, he sold the grocery 
stock, furniture and fixtures to Kettering, and in consider- 
ation of such purchase Kettering assumed the indebtedness 
to Hargreaves Bros., Raymond Bros. Clarke Company 
and Rudge & Morris Company, to the extent of $900, which 
the three creditors agreed to accept in full, and gave in 
addition this note for $290, payable in two years, without 
interest, as above stated. It is further alleged that about 
March 1, creditors of Erlenborn filed a petition in bank- 
ruptcy, under which, on May 10, 1900, Erlenborn was ad- 
judged a bankrupt; that plaintiff was appointed as trustee 
in bankruptcy June 7, 1900, and duly qualified and has 
ever since acted as such; that the Rudge & Morris Com- 
pany paid to the plaintiff the amount they received on 
their indebtedness due from Erlenborn; that the defendant 
bank, to avoid the provisions of the bankruptcy law and 
defraud Erlenborn’s creditors, obtained possession of the 
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$290 note, and concealed and refused to surrender it, and 
refused to give the plaintiff trustee any information in 
regard to it. It is charged that the bank held the note 
simply as collateral security for the payment of its claim, 
and in violation of the bankruptcy law, and obtained it 
subsequently to the institution of the bankruptcy pro- 
ceedings. A demand upon the bank for the note is alleged, 
and its refusal, and that the bank was threatening to and 
about to transfer the note in fraud of plaintiff’s rights. 
Plaintiff asks that the note be declared to be the property 
of the bankrupt’s estate, and be delivered to him, or that 
the bank pay in its value, in the sum of $290, and for 
general relief. 

The answer of the defendant bank admits its incorpora- 
tion, the indebtedness alleged, the ownership of the prop- 
erty on January 15 by Erlenborn but not its value, the 
sale by Erlenborn to Kettering and the receipt in part 
payment on this sale of the $290 note, and denies the re 
mainder of plaintiff’s allegations. The bank also alleges 
that Erlenborn was indebted to his wife, Lizzie Erlenborn, 
for money borrowed from her at different times, to the 
amount of $290 and more; that sometime in February, in 
payment or as security for such indebtedness, he indorsed 
and delivered to her the note in question, and on April 10, 
the bank purchased this note from her, paying $137.33 in 
cash, and her husband’s note of $100, on which there was 
then acrued $1.28 interest. The bank also says that it 
bought the note in good faith and in the usual course of 
business, without notice of the facts stated in plaintiff’s 
petition, and gave for it $137.33 in cash, and the $100 
note of Julius M. Erlenborn; that the note was duly in- 
dorsed to the bank by Lizzie Erlenborn, who then was its 
owner, and that the note then bore the indorsement of 
Julius M. Erlenborn, and was a negotiable promissory note, 
and was purchased by the-bank without. knowledge of any 
defenses thereto. It is also alleged that Julius M. Erlen- 
born was a married man and the head of a family; that. 
neither he nor his wife owned any real estate whatever ; 
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that after the sale to Kettering, Erlenborn had no property 
other than the said note, of the face value of $290, and the 
actual value of less than $250, and certain book accounts, 
of less value than $250; that prior to April 10, 1900, Er- 
lenborn had coHected and used in support of his family a 
portion of these accounts, so that the remaining part was 
of no value whatever; that the note was exempt property, 
and its transfer in no way fraudulent as to his creditors, 
or as to the plaintiff trustee. The answer was demurred 
to as to all but the general denial in the first paragraph, 
and the demurrer overruled, and a Benen denial filed by 
way of reply. 

The court made a general finding in favor of the defend- 
ants and dismissed the action. A motion for new trial was 
filed on the ground that the judgment was contrary to law, 
contrary to the evidence, error in overruling the demurrer 
to the answer and errors of law occurring at the trial. 
This motion was overruled, and the plaintiff now complains 
of error in the judgment upon the same grounds, which are, 
practically, that the evidence does not sustain the finding 
and judgment of the court, and that there was error in 
overruling the demurrers to the several defenses. The 
latter ground of error is no longer urged, and the present 
contention of plaintiff is that, under the evidence, he was . 
entitled to have the $290 note or its face value. 

The evidence disclosed the institution of bankruptcy pro- 
ceedings in March, 1900, against Julius M. Erlenborn, and 
' that on May 10, he was adjudged a bankrupt, and the ap- 
pointment of plaintiff as trustee. In his list of creditors 
filed in the bankruptcy proceedings April 25, 1900, he makes 
no mention of any indebtedness either to his wife or to the 
First National Bank. Attached to his schedule of prop- 
erty is a claim of exemptions in the sum of $500 and the 
$290 note is not included. Edward Camack testified that 
he was an attorney at law, residing at Lincoln, January, 
February and March of 1900; that in February, 1900, he 
called on Harry Freeman, cashier of the defendant bank, 
and told the latter that he desired to get enough claims 
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together against Erlenborn to force him into bankruptcy, 
and asked the cashier if the bank had any claim against 
him. He was answered that they had a claim, but did not 
wish to join in such a petition. Mr. John S. Bishop testi- 
fied to a conversation with the cashier in February, 1900, 
in which the latter stated that the bank held a note for 
$100, not yet due. When asked if the bank would join 
in the petition in bankruptcy, they said, no, it might be 
paid at maturity. The witness had another talk with 
the cashier after the note matured, and the cashier 
again declined to join in the bankruptcy proceedings, 
on the ground-that the preferred creditors, Hargreaves 
Bros. and Raymond Bros. Clarke Company were cus- 
tomers of the bank; that before the filing of the peti- 
tion in the present case he asked Mr. I*reeman if the bank 
had the $290 note; the cashier replied “No,” but when the 
witness told the cashier he had information that the note 
was in the bank, the cashier admitted that it might be 
true, and finally went and got the note, but refused to sur- 
render it, and advised witness to see the president, Mr. 
Burnham; Mr. Burnham, also, refused to give up the note, 
and referred the witness to the bank’s attorneys. The 
latter, also, refused to surrender it. 

Mr. Erlenborn testified to the sale of the stock and what 
he got for it, viz., the assumption of the accounts due 
Hargreaves, Raymond Bros. Clarke Company and Rudge 
& Morris and the $290 note; that he retained outstanding 
accounts of the aggregate amount of about $800; that he 
indorsed the $290 note and delivered it to his wife, in con- 
sideration of money he had borrowed from her. He testi- 
fied from his ledger as to money received from his wife to 
the amount of $195. He also testified to $28 paid by her 
for a stove, and one other advancement of $50 in addition; 
that the indorsement of the note to her was made early in 
March, when he himself was going south. He testified that 
by this time his accounts were more than half collected 
and exhausted; that what were left were of little or no 
-value. 
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The president of the bank testified that the note, on 
April 10, was brought in by Erlenborn’s brother, who 
asked if the bank would buy the note, and was told that 
the bank would buy the note if Erlenborn’s note for $100 
was taken in part payment, and if discount, for the time 
which the note was to run without interest, was deducted ; 
that the proposition was accepted; that the note bore Er- 
lenborn’s indorsement, and was indorsed by Mrs. Erlen- 
born. Mrs. Erienborn testified that she had loaned money 
to her husband, but she did not know how much; that some 
little had been repaid to her, but she did not know how 
much. She also said on cross-examination that she sup- 
posed this money was a gift. Most of it was claimed to 
have been gotten before her marriage to Erlenborn, which 
seems to have been in 1899. ; 

It is clear that a recovery in this case must be based 
either on fraud in the obtaining of this note on the part 
of the bank, or else upon the proposition that the obtain- 
ing of it, no matter how, was a preference, and that the 
bank accepted it, having reasonable cause to believe that 
it was intended as a preference. The note itself was a 
negotiable one, indorsed by the payee, and in the hands 
of a third party. It was purchased by the bank with 
$137.33 in cash, and the surrender of Ertenborn’s obliga- 
tion which the bank held. That Erlenborn himself had 
transferred this note, or arranged for its transfer, with 
any intention to prefer the bank, there is nothing to in- 
dicate. Mrs. Erlenborn had just been confined, and her 
disposition of the paper is easily accounted for. That, 
under the circumstances, and as a last resort, she should 
be willing to take up her husband’s obligation in order to 
get this $137.33, is not surprising. It seems impossible, 
therefore, to allow plaintiff to recover on the ground of 
an intended preference. 

It seems equally impossible to allow a recovery on the 
ground of fraud. No evidence is tendered to show any 
purpose to defraud on the part of the bank, and it seems 
clear that its purpose was to buy paper and use Erlen- 
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born’s obligation to get it if it could. It does not appear 
that plaintiff could have secured this note in any event. 

It is clear that at the time it was transferred to the wife, 
all the remaining property of Erlenborn, including the 
$290 note, would not amount to the $500 covered by his 
exemptions. 

In the case cf Chamberlain Banking House v. Turner- 
Frazer Mercantile Co., 66 Neb. 48, it was held that the 
advancing of $500 in cash in consideration of obtaining a 
mortgage to secure defendant’s new indebtedness by a 
corporate creditor, who had notice of other outstanding 
debts of the mortgagor, which would be left unsatisfied, 
rendered the mortgage fraudulent; that while a party was 
entitled to hold $500 of property exempt, to give him $500 
cash in his pocket would leave him at liberty to claim 
another $500 of exemptions, and would materially assist 
him to defeat his creditors. 

In this case, however, it is impossible to see how the 
taking of this note by the bank could have in any manner 
assisted Evlenborn to deplete the funds available to the 
trustee, as there was not property enough left, including 
the note, to cover the amount of the debtor’s exemptions. 

It is recommended that the judgment of the district 
court be affirmed. 


KirKPatrick and LoBINGiEr, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed February 
4,1904. Judgment of affirmance adhercd to: 


1. Bankrupt: Bona FIDE PURCHASER FROM PREFERRED CREDITOR. Where 
one creditor of a bankrupt has secured a preference in the pay- 
meni of his claim, the trustee may recover the property, or its 
value, from such preferred creditor, but he can not pursue the 
property into the hands of a third party, who is a bona fide pur- 
chaser, or recover from such third party the value of the property. 
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: . Assuming that property was fraudulently conveyed 
by a husband to his wife, the same can not be recovered from a 
vona fide vendee of the wife. 


DuFFIE, C., 


This case grows out of a bankruptcy proceeding insti- 
tuted against Julius M. Erlenborn, and the facts are fully: 
stated in the opinion heretofore filed by Mr. Commissioner 
HASTINGS, and are briefly as follows: Erlenborn, within 
four months previous to the filing of a petition to have him 
declared a bankrupt, assigned to his wife a note for $290, 
taken by him on a sale of his grocery stock and fixtures, 
in payment, as he claims, of money borrowed from her 
prior to their marriage. At this time Erlenborn was 
owing the First National Bank of Lincoln $100, evidenced 
by his note for that amount. Mrs. Erlenborn, desiring to ° 
raise some money during her husband’s absence froni home, 
requested the bank to purchase the $290 note received 
from her husband. The bank agreed to make such pur- 
chase provided she would accept as part payment her 
husband’s note for $100, held by the bank. She consented 
to this arrangement and transferred the note to the bank, 
receiving her husband’s note for $100 and the balance in 
cash. The case was argued and submitted upon the theory 
that by the purchase of the $290 note from Mrs. Erlenborn 
the bank obtained payment in full of its claim against 
Julius M. Erlenborn, and thus secured a preference over 
the other creditors of the bankrupt, and that the transac- 
tion was fraudulent. 

Subdivision b, of section 60 of the bankruptcy act, is as 
follows: . “If a bankrupt shall have given a preference 
within four months before the filing of a petition, or after 
the filing of the petition and before the adjudication, and 
the person receiving it, or to be benefited thereby, or his 
agent acting therein, shall have had reasonable cause to 
believe that it was intended thereby to give a preference, 
it shall be voidable by the trustee, and he may recover the 
property or its value from such person.” 
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This statute defines the rights of a trustee in bankruptcy 
in avoiding a transaction by which one creditor of the 
bankrupt obtains a preference over other creditors. He 
may, in the words of the statute, “recover the property or 
its value from such person”; that is, from the preferred 
creditor. The act does not allow the trustee to follow the 
property or the value of the property by which the prefer- 
ence was secured, into the hands of third persons. The 
secured creditor, in our view, may use money or property 
coming from the bankrupt to him as he would any other 
money or property, even though its receipt by him consti- 
tutes a preference within the meaning of the bankrupt act. 
The property received is liable to be taken in his hands, or, 
if disposed of, its value may be recovered. But the trustee 
can not reach third parties to whom the money may have 
been paid or the property transferred, the act giving him 
an action against the preferred creditor alone. If Mrs. 
Erlenborn was a preferred creditor of her husband, the 
plaintiff should have proceeded against her and not against 
the bank, her assignee of the note. There is no authority, 
as we understand the bankruptcy law, for pursuing the 
assignee to recover property received from a preferred 
creditor. We have been unable to find any cases where 
this question was raised and decided, but Collier, in the 
fifth edition of his work on Bankruptcy, page 461, makes 
the inquiry, against whom shall the action be brought? 
and, in answer to the question, says: “Here the words of 
the statute are clear: “The person recovering it or to be 
benefited thereby.’ ”’ Again, at page 462 it is said: “Suits 
to recover the property in specie should only be brought 
where it can be identified and is found in the hands of the 
person preferred.” It seems clear to us that if the specific 
property can be recovered only when found in the hands 
of the person preferred, suit for its value can only be 
maintained against the same person. Neither can the ac- 
tion be maintained upon the theory that the assignment 
of the note by Erlenborn to his wife was fraudulent as 
against creditors. While the rule is well established that 
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property transferred by a debtor in fraud of the rights of 
his creditor may be recovered in the hands of any one 
having notice of the fraud, and while the transfer of this 
note might well be held to be fraudulent as between ME. 
and Mrs. Erlenborn, there is no evidence whatever in, the 
record to charge the bank or any of its officers with notice 
of such fraud. No attempt in this direction was made, 
and, so far as the evidence discloses, the bank was a good- 
faith purchaser of the note prior to its maturity, without 
any knowledge or notice of any fraud in the assignment 
from Erlenborn to his wife. 
We recommend that the former opinion be adhered to. 


KIRKPATRICK and Lerron, CC., concur. 


By the Court:. For the reasons stated in the foregoing 
opinion, the former opinion in this case is adhered to. 


FORMER JUDGMENT ADHERED TO. 


StaTH oF NEBRASKA, BX REL. UNION FUEL COMPANY, V. 
, Ciry OF JANCOLN EF AL 


Frrep Appin 22, 1903. No. 12,583. 


1. Mandamus: INrertoR Board: DiscreTION. Mandamus will not Ife 
to compel an inferior board or tribunal to do an act in the per- 
formance of which discretion or judgment ig required to be ex- 
ercised. 


Ciry Councr.a: Awarp or Contract. Under section 120, 
chapter 13, article 1, Compiled Statutes, 1901, mandamus will not 
lie to compel the city council to award the contract to supply coal 
for the city water department to a bidder on the ground that he 
is the lowest and best bidder, as, in passing upon the question 
who is the best and lowest bidder, the counci] exercises a dis- 
cretion not controllable by mandamus. 


Error to the district court for Lancaster county: LInN- 
COLN Frost, Disrrict Jupcn. Affirmed. 
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Tionel C. Burr and Elmer kL. Spencer, for plaintiff in 
error. 


Edmund C. Strode and D. J. Flaherty, contra. 


KIRKPATRICK, C. 


This is an application for a writ of mandamus addressed 
to the district. court for Lancaster county by relator, the 
Union Fuel Company, seeking to compel the city council 
of the city of Lincoln to award it a contract to furnish for 
the use of the city 3,500 tons of Rich Hill mixture nut coal, 
or so much thereof as might be needed at $2.10 per ton. 
The trial court denied relator’s application. 

The basis of relator’s contention is that it was the 
lowest and best bidder, and that, this fact being estab- 
lished, it was mandatory upon the city council, under the - 
statute, to award it the contract. There were only two 
bids for nut mixture coal, namely, that of the Whitebreast 
Coal Company upon Cleveland nut mixture, at $2.15, and 
that of relator upon Rich Hill, .at $2.10. In order that 
contention of relator may be clearly apprehendeded, it 
is necessary to quote, in part, section 120, chapter 13, 
article 1, Compiled Statutes of Nebraska, 1901 (Anno- 
tated Statutes, 7819) : . 

“Tt shall be the duty of the city clerk, on or before 
the first day of June, annually, to prepare separate: esti- 
mates of all kinds of supplies, personal property and 
material; required for the use of the city during the fol- 
lowing fiscal year, and during the first week in June he 
shall publish a brief advertisement in one newspaper pub- 
lished in the city, stating the probable amount and kind 
of supplies, personal property and material required by 
such city during the following fiscal year and inviting 
‘bids therefor which bids shall be filed with said clerk on 
or before the first day of August. The council shail on oF 
- before the tenth day of August, succeeding such advertise 
ment, open said bids and accept the bid or bids of the 
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lowest and competent bidder, * * *. The city council 
shall at its first meeting in September award a contract 
or contracts for such supplies, personal property and 
material to the best and lowest bidder or bidders com- . 
petent under the statute.” 

Pursuant to this statute the city clerk published the fol- 
lowing notice: 

“Notice for Bids. Sealed bids will be received at the 
city clerk’s office, Lincoln, Nebraska, for personal prop- 
erty, material and supplies for the water department of the 
city of Lincoln for the year commencing September 7, 
1901, as per schedule on file in the city clerk’s office. All 
bids must be filed with the clerk on or before the first day 
of August, 1901. The city reserves the right to reject any 
and all bids. (Signed.) Thomas Pratt, City Clerk.” 

As we apprehend contention of counsel for relator, it is 
that under the statute quoted the city council has no dis- 
cretion, but the duty devolves imperatively upon it to 
award the contract to the lowest responsible bidder. The 
respondents contend that the city council is vested with 
discretion in the premises, and that under the evidence 
upon which the trial court acted, it is shown that that 
body exercised the discretion wisely and honestly, and for 
the best interests of the city. 

We do not understand that any dispute arises in this 
case as to the law, settled by numerous decisions of this 
court, that mandamus will not lie to govern the conduct of © 
an inferior tribunal or board in any action wherein judg- 
ment or discretion is required to be exercised. We regard 
it as elementary that where mandamus is sought, relator 
must show clearly and conclusively that he is entitled 
under the law to the particular act or thing desired, and 
that the respondent is legally obligated to give him what 
he asks. State v. Kendall, 15 Neb. 262; State v. Wenzel, 
55 Neb. 210; Laflin v. State, 49 Neb. 614. 

The crucial question herein, accordingly, is whether the 
city council in awarding the contract exercises discre- 
tionary power, or acts wholly ministerially. The section 
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just quoted says that: “The council shall * * * accept 
the bid * * * of the lowest and competent bidder”; and 
again: “The city council shall * * * award a contract 
* * * for such supplies * * * to the best and lowest 
bidder.” The fundamental principle of statutory con- 
struction is ascertainment of the intent of the levislature. 
People v. Weston, 3 Neb. 312. And all the language of the 
statute should be given effect where possible. Follmer v. 
Nuckolls County, 6 Neb. 204. These rules should be kept 
in mind in considering the statute under consideration. 
We take it to be generally understood that the several 
kinds of coal now on the market possess certain individual 
characteristics, one adapted, to one purpose, another spe- 
cially adapted to some different purpose. Where fuel in 
large quantities is consumed by one management, it is 
inatter of economic necessity to look to the kind of coal 
best adapted to the purpose for which it is needed. Dis- 
regard of this consideration would certainly not be con- 
sistent with prudence or common sense. It can not be 
said that, all prices being equal, it would be immaterial 
from the standpoint of cost what particular kind of coal 
respondents used in the water plant. Certainly the aim 
of the law framers must have been that the city council 
should purchase the cheapest coal. A careful reading of 
the section quoted has convinced us that the legislature, 
to accomplish this purpose, did not undertake to make it 
incumbent upon the council to award the contract to the 
bidder who offered to sell at the lowest price per ton, as 
long as in reason a question could remain whether an- 
other coal at a higher price, taking into consideration the 
use to which the fuel was to be devoted, and the conditions 
under which it must be used, would not be cheaper. Stated 
differently, we do not think it was intended that a mere 
comparison of the prices, regardless of the quality, should 
be decisive of the question of cheapness. 

The peculiar facts in this record are illustrative of the 
truth of what we have just said. It appears practically 
without dispute that the coal which the city council de- 
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cided to buy is better and cheaper at $2.15 than that of 
relator at $2.10, if the present grates in the boilers are 
continued in use; because, as the testimony of respondents 
tended to show, the present grates were not adapted to 
Rich Hill nut. 

As to the qualities of the two coals for steam power 
purposes the testimony shows considerable conflict, but 
the testimony that the Cleveland nut mixture is cheaper 
at the price paid is more than ample to support the con- 
clusion that the council did not abuse its discretion in 
selecting it. Such a discretion they doubtless possessed. 
The statute we are considering uses language clearly im- 
plying that the council should go beyond mere price, and 
test the quality with reference to the price. The peculiar 
needs and conditions of the plant, the adaptability of the 
different coals to those conditions, the necessity for 
changes in equipment in case a change were made in the 
kind of fuel, all these considerations were of importance 
as well as the price. Manifestly the legislature, in saying 
that the contract should be awarded to the best and lowest 
bidder, contemplated that the council should pass judg- 
ment upon the question who was the lowest and best 
bidder; and doing so, we are clear, they exercised func- 
tions which can not, under the law, be controlled by man- 
damus. 

Counsel complain in brief of the notice for bids already 
quoted, the objection being that the notice refers to a 
schedule on file in the clerk’s office, instead of setting out 
in the notice the exact kinds of material called for. Clearly 
the notice is objectionable in this respect. A faithful com- 
pliance with the statute would have led the clerk to state 
in such notice “the probable amount and kind of supplies.” 
No doubt, in a proper-and timely proceeding the court 
would have required the clerk to give notice as provided 
by statute. But his failure to comply strictly with the 
statutory directions in this regard does not make the right 
of relator to the relief asked any clearer. The relator 
submitted its bid, and it is established by the evidence that 
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it was not in a position to supply the kind of coal which 
was accepted. We do not see in the manner of the notice 
anything prejudicial to the rights of relator in this pro- 
ceeding. 

The same may be said with reference to relator’s com- 
plaint that the contract to the successful bidder was ac- 
tually awarded at a later date than that directed in the 
statute. Whether or not this is fatal to the validity of the 
contract entered into between respondents and the success- 
ful bidder need not be determined; but we are satisfied 
that this fact does not in any way tend to show that relator 
is entitled under the law to the relief prayed for in its 
application. - 

We think that the council in this case possessed a dis- 
cretion in deciding upon the best and lowest bid, that this 
discretion was not abused, and that the trial court did not 
err in denying the writ. It is recommended that the judg- 
ment of the district court be affirmed. 


HASTINGS and LOBINGIER, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


EvLua M. MAVITY, APPELLEE, V. GEORGE W. STOVER ET UX., 
APPELLANTS. 


FILep APRIL 22, 1903. No. 12,692. 


1. Forged Deed: Eviprence. Evidence examined, and found sufficient to 
sustain the conclusions of the trial court that the deed in question 
was a forgery. 


2. Wrongful Possession of Land. A surety who pays a debt and wrong- 
fully takes possession of the principal debtor’s land can not re- 
quire, as a condition precedent to yielding possession to the pt 
cipal’s heir, that the latter should reimburse him for such payment. 


3. Action for Rents and Profits: SuprocatTion: Crepits. One who 
pays a mortgage covering land in which he has no legal interest, 
and who is in no way liable for the mortgage, is not entitled to 
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be subrogated to the rights of the mortgagee; but if the former 
is in possession he may be allowed a credit for such payments 
as against an action by the mortgagor for an accounting for rents 
and profits. : 


APPEAL from the district court for Phelps county: 
Ep L. ApAMs, District JupcE. Decree modified. 


W. P. Hall, Hector M. Sinclawr and S. A. Dravo, for ap- 
pellants. 


G. Norberg and A. J. Shafer, contra. 


LOBINGIER, C. 


Appellee sued appellant in the district court for Phelps 
county, alleging that she was the owner by inheritance of a 
certain tract of land situated in said county; that appel- 
lant had placed on record a deed purporting to convey 
said premises from appellee to himself; that appellee had 
never knowingly executed or delivered such deed, and that 
appellant had been for some time collecting the rents and 
profits of the property. Appellee prayed: 

“That said deed may be declared fraudulent and void; 
that the same may be vacated and set aside, and that the 
title to said property may be declared and quieted in this 
plaintiff as the sole and only heir of the said Molly Stover, 
deceased ; that an accounting may be had of the rents and 
profits received from said premises by the said George W. 
Stover since the death of the said Molly Stover, deceased, 
and that the said George W. Stover may be decreed to pay 
said amount so found due to this plaintiff, and that a writ 
of possession may issue placing this plaintiff in possession 
of said property, and that the costs of this action may be 
taxed against the defendant, George W. Stover, and for 
such other and further relief as justice and equity may 
“demand.” 

Appellant answered denying generally the averments 
of the petition; alleging that the deed in question had been 
executed and delivered voluntarily by appellee; that ap- 
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pellant had paid off cértain indebtedness against said land 
and erected valuable improvements thereon. The answer 
also set up other matters which will be more fully noticed 
hereafter. The court found generally for appellee, and 
Specifically that the deed was never executed or delivered 
by her, and that she received no consideration therefor. 
A decree was accordingly entered declaring the instru- 
ment void, quieting title in appellant, awarding her pos- 
session, and directing further: 

“As to the prayer for the accounting for the rents and 
profits received from said lands and received by the de 
fendant George W. Stover, that the defendant be given 
thirty days to file an answer to that*part of the petition 
and this cause is hereby continued for the term as to the 
said accounting for the rents and profits so received, to 
the next term of this court.” 

The undisputed evidence discloses that at the time of 
the execution of the deed in controversy, appellee, who 
was then a little past nineteen years of age, was attend- 
ing school at Oberlin, Ohio, where she had been sent by 
relatives after the death of her mother, who had been mar- 
ried to appellant; that the latter came to Oberlin unan- 
nounced and that at his request, appellee accompanied him 
to a certain office building in the town. Here the testi- 
mony diverges, appellant claiming that appellee there ex- 
ecuted and acknowledged the deed in question, which he 
had previously filled out in his own handwriting, while 
appellee testifies that she never executed or acknowledged 
any such instrument; that no one else was present in the 
office to which they went together, but that appellee 
stepped into an adjoining room, leaving her alone for a 
time; and that when he returned he stated that he did not 
need her further, having previously said that he might 
wish to have her identify him in a transaction connected 
with some papers. She alse testifies that her name, which 
is appended to the deed, is not only not in her handwriting, 
but is wrongly spelled. 

These were the only witnesses called as to the alleged 


ro 


VOL. 68] JANUARY TERM, 1908. 605 


Mavity v. Stover. 


execution of the deed. Their statements are utterly irre- 
concilable and there are reasons, peculiarly strong, why 
we should not disturb the finding of the trial court. The 
demeanor of appellant while on the stand may have been 
such as to render his testimony unworthy of credence, 
while that of appellee may have carried conviction. Then 
there are other circumstances which may have influenced 
the trial court. It may have considered the fact that one 
of the parties to this alleged transaction was a mature 
man, whom the record shows to have had more than ordi- 
nary experience in business affairs, while the other wus a 
young school girl, not out of her teens, who was at the time 
hundreds of miles away from relatives and trustworthy 
advisers. It may have taken into account, as affecting his 
credibility, the admitted fact that appellant went under 
an assumed name before coming to this state. Moreover, 
though the alleged deed bears the names of two witnesses, 
neither of these were called, nor were their depositions 
taken; nor does the record contain any explanation as to 
why this was not done. Then, although a specimen of ap- 
pellee’s handwriting was taken as if to impeach her denial 
of the genuineness of the signature, this was not introduced 
in evidence. We must accept the finding of the trial court 
that the instrument was a forgery. 

But it is urged that even if we uphold appellee on this 
point, we should require her, as a condition precedent to 
the relief obtained, to reimburse appellant for moneys ex- 
pended in discharging certain indebteduess against the 
land, and that this case requires the application of the 
maxim, “Ele who seeks equity must do equity.” But the 
facts on this point are likewise disputed, though the con- 
flict is not so pronounced as upon that just reviewed. Ap- 
pellant testifies that appellee’s mother, who was at the 
time appellant’s wife, borrowed the purchase price of the 
land in controversy from a Mrs. Walser, who was married. 
to appellant shortly after the death of appellee’s mother. 
It is claimed that the amount originally borrowed was 
$2,000, of which $450 were afterward returned as unin- 
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vested; that the debt was evidenced by a note executed by 
appellant and his wife, the former signing as surety; and 
that the debt was paid by appellant. This is substantially 
the testimony of appellant, and in this he is corroborated 
by the depositions of Mrs. Stover, formerly Mrs. Walser, 
and her sister. At the time of the hearing below, Mrs. 
Stover had been divorced from appellant, who went to 
Oregon to supervise the taking of the depositions of Mrs. 
Stover and her sister, at which there was no appearance 
on behalf of appellee. On the other hand, there were some 
circumstances which might have justified the trial judge 
in rejecting the claim. Aside from the want of credibility 
which he must have ascribed to appellant, as evidenced by 
his finding on the point first above reviewed, the court 
might have taken into account the fact that there was no 
written evidence whatever of this alleged transaction. 
Though the loan was said to have been of a considerable 
size, no mortgage was taken, and the note was claimed to 
have been destroyed, and neither party, apparently, kept 
any record or receipts of payments. Appellant’s own state- 
ment with reference to this phase of the matter is as fol- 
lows: 

“The fact is—the transaction between Mrs. Stover, my 
wife—when I had any money and she wanted any money 
I paid it to her on that claim, and I didn’t keep any record 
of that as I would if it was a stranger.” 

His other testimony as to how he paid this debt to his 
wife is equally indefinite. After testifying that he deeded 
her seven acres of land, which he afterward bought back, 
his examination proceeded as follows: 

Q. How much did you actually pay, though? 

A. I don’t know what I paid her. 

Q. How much cash did you pay her? 

A. I paid her the difference between that land and the 
money borrowed. 

Q. How much was it? 

A. I would have to look at the records. 

None of the parties who testified as to this alleged loan 
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give any specific instance of payment after the alleged. 
deed was placed on record, except one item of $75, which 
appears to have been paid about the time appellant and 
his last wife were arranging the details of their separa- 
tion and settling the award of alimony. Again, Mrs. 
Stover’s former husband, from whom she had been di- 
vorced previous to her marriage with appeliant,. testifies 
that. when they separated in January, 1883, he gave her 
$500 in cash and $6,500 in notes, payable at different 
times, and that she had no other means whatever. As 
this was the year in which the alleged loan was made, the 
court might have believed from this evidence that Mrs. 
Walser could not possibly have made the loan of $2,000. 
It is true that appellant testifies in rebuttal that a subse- 
quent settlement was made between Walser and his wife, 
by which the latter accepted fifty cents on the dollar in the 
suinmer of 1883, but he also says that he, as assignee, sued 
Walser on the first $1,000 note, which, according to Wal- 
ser’s testimony, was not due until July, 1884, and’ not 
sued on until 1886, which would seem to discredit the 
theory of a general cash settlement in 1883. 

But even if we were permitted to disregard all this con- 
trary showing, and accept appellant’s claim that appellee’s 
mother borrowed from Mrs. Walser the money which paid 
for the land in controversy, and that appellant repaid it, 
we do not think that the case. permits of an application of 
the doctrine for which he contends. His real claim here 
is that he, as a surety, should be subrogated to the cred- 
itor’s rights against the land, because he has paid the debt. 
The authorities he cites on this point are cases where the 
debt was secured by a mortgage or some sinilar security. 
According to the testimony, the creditor had no rights 
against the land. It is admitted that no mortgage was 
given, and that the claim was evidenced by a mere note. 
By paying such a debt appellant would, at most, be sub- 
rogated to the creditor’s rights in the note, and his remedy 
would have been to present it as a claim against the debt- 
or’s estate. Robinson v. Leavitt, 7 N. H. 73, and other 
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authorities cited by appellant, have no application to such 
a case. ' 

Appellant, however, testifies that the land in controversy 
was subject to a mortgage for $400 to a loan company, 
and that he paid this off. This testimony was clearly in- 
competent, as the mortgage, or, in its absence, the record, 
would have been the best evidence of snch an incum- 
brance, and the court might have been justified in declin- 
ing to consider this. But even had the incuinbrance been 
properly proved, we do not see that it affords any basis 
for applying the doctrine of subrogation. There is no 
claim that appellant was liable on this mortgage, but, on 
the covirary, the answer alleges that “the payment of 
that was assumed by the said Molly Stover as a part con- 
sideration of the purchase price.” The benefits of subroga- 
tion can not be invoked by one who pays under such cir- 
cumstances. 24 Am. & Eng. Ency. of Law (1st ed.), 281. 

“A mere stranger or volunteer can not, by paying a debt 
for which another is bound, be subrogated to the creditor’s 
rights in respect to the security given by the real debtor. 
Hough v. tna Life Ins. Co., 57 Tl. 818; Young v. Mor- 
gan, 89 Ill. 199, 203; Beaver v. Slanker, 94 Tl. 175. A 
stranger within the meaning of this rule is not necessarily 
one who lias had nothing to do with the transaction out of 
which the debt grew. Any one being under no legal obliga- 
tion or liability to pay the debt is a stranger, and if he 
pays the debt, a mere volunteer.” Suppiger v. Garrels, 20 
Ill. App. 625, 629. 

But it is claimed that appellant had an interest in the 
land as tenant by curtesy, “and as such had the right to 
pay off the mortgage to protect his own estate.” Appel- 
lee’s mother died in 18838, and our statute relating to 
curtesy then in force contained the following proviso: 

“That if the wife, at her death, shall have issue by any 
former husband, to whom the estate might descend, such 
issue shall take the same, discharged from the right of the 
surviving husband to hold the same ag tenant by the 
curtesy.” Compiled Statutes (1883), ch. 28, sec. 29. 
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By virtue of this statute, appellee’s rights vested im- 
mediately on her mother’s death, and appellant acquired 
no estate of curtesy. 

For the same reason the court was justified in awarding 
possession to appellee. Whether appellant might not have 
been entitled to demand a jury trial as to his right of pos- 
session, we need not now determine as no such demand 
was made. Davis v. Snyder, 45 Neb. 415; Lounsbury v. 
Catron, 8 Neb. 469, 477. 

But while-this does not seem to be a case in which we 
can apply the doctrine of subrogation, we nevertheless 
think that if appellant has actually paid a mortgage on 
the land, and can show this by competent evidence, he 
should be permitted to offset the amount of such payment 
against any claim for rents and profits. We think it 
would be inequitable to charge him for the latter, and 
deny him any credit for expenditures which he may have 
made, thereby preventing a sale of the land under the 
mortgage, and its loss to appellee. . He would also, of 
course, be entitled to a similar credit for improvements 
which he may have placed on the land. 

We therefore recommend that the decree be so modified | 
that in the subsequent accounting therein provided for, he 
may be entitled to credit for any payments he may have 
made on the mortgage, with interest and for any improve 
ments placed on the land, but that in all other respects the 
decree be affirmed. 


Hastines and KirKPaTRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is modified so as 
to provide that appellant shall be entitled, in the subse- 
quent accounting, to a credit for any payments he may 
have made to discharge any mortgage covering the land, 
with interest, and also for improvements placed thereon. 


DECREE MODIFIED. 
43 
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ScHoot Disrricr oF OMAHA V. JOHN McDONALD.* 
FILepD APRIL 22, 1903. No. 12,807. 


1. Contract: ConsTRUCTION. In an action for damages for a breach of 
contract between a school district, in a metropolitan city, and an 
architect, for his services for the period of one year, the contract 
will be construed according to the plain import of its language, 
viewed in the light of the circumstances and the apparent under- 
standing of the parties at the time it was made. 


2. Directing Verdict: MEsasuRE or Damages, In such a case, where no 
evidence is introduced in support of the only defense properly 
pleaded, it is the duty of the court to construe the contract, and 
determine the measure of damages, and direct the jury to return 
a verdict accordingly. 


3. Contract an Entirety: Prrsonat Services. Where the contract is 
entire, is one for personal services only and the breach of it is 
total, the measure of damages is what the plaintiff would have 
earned, less what it would have cost him to perform it according 
to its terms. Brodie v. Watkins, 33 Ark. 545; Wirth v. Calhoun, - 
64 Neb. 316. 


4, Cross-examination. A witness can not be interrogated on his cross- 
‘examination as to the length of time it took him to perform an- 
other contract, different from and independent of the one which 
is the basis of the action. 


5. Non-reversible Error. It is not reversible error to refuse to allow 
a defendant to introduce in evidence plaintiff’s original petition, 
where there is no substantial difference in the statement of the 
facts contained therein, and in the one on which the suit is tried. 


Error to the district court for Douglas county: WIL- 
LARD W. SLABAUGH, District JupGE. Affirmed. 


Carl EH. Herring and John P. Breen, for plaintiff in 
error. 


Howard H. Baldrige, Wiliam A. De Bord and Timothy 
J. Mahoney, contra. 


BARNES, C. 


At the general election held on November 8, 1898, the 
school district of Omaha voted bonds for the purpose of 


* Rehearing denied. See opinion, p. 623, post. 
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creating additional high school facilities on its high schoo} 
grounds known as “Capitol Square,” and for the construc- 
tion of three new school buildings in other places in said 
city. The bonds were issued and sold, and with the funds 
thereby provided, the board of education was authorized 
to secure additional high school facilities, by additions to 
the building already constructed, or the erection of a new 
building. Acting under such authority, on May 8, 1899, 
the board entered into a contract with John McDonald, 
as architect, to draw plans for and superintend the con- 
struction of a high school building, for which he was to 
receive aS compensation a sum equal to five per cent. of its 
cost. Under this contract, McDonald drew the plans and 
specifications for a building of certain dimensions, which 
was to face south on the high school grounds. These plans 
were adopted, and McDonald was paid for his work from 
time to time as it progressed. However, the building pro- 
vided for by these plans was never erected. It appears 
that theretofore a contract had been entered into between 
the school district and one John Latenser, as architect, to 
draw plans for and superintend the construction of the 
three school buildings above mentioned—one to be lo- 
cated on Cass street, one on Pacific street and one on 
Davenport street. It further appears that in November, 
1898, the board of education, at a regular meeting, passed 
the following resolution: 

“WHEREAS, The policy of employing an architect by the 
year, or for a longer term, instead of letting contracts for 
plans and specifications by competition, has been adopted 
by nearly all metropolitan school districts in this country 
as the wisest, best and most economical plan, such policy 
giving to said board the benefit of practical schoolhouse 
construction which open competition does not, and 

“WHEREAS, The law warrants and precedent and good 
business judgment demands that this board should follow 
the policy adopted by other cities: Therefore, be it 

“Resolved, That this board employ the services of some 
practical and thoroughly competent architect whose duty 
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it shall be to draw all plans and specifications for the alter- 
ation or remodeling of school buildings already erected, 
when in the judgment of the board of education of this | 
school district such alterations or remodeling become 
necessary, and to draw all plans and specifications for the 
construction of such new buildings as may be ordered by 
vote of the people, or the board of education. 

“And be it further resolved, that this board deems it 
essential to put the policy suggested by this resolution in 
force at once by contracting with an architect for the term 
of one year, commencing December 1, 1899, and upon the 
selection of such architect, the president and secretary of 
this board are instructed to at once enter into a contract 
with such architect for the term stated in this resolution, 
the basis and conditions of said contract to be the same as 
fixed by this resolution. Said architect shall receive, as 
compensation for his services, a commission of five per cent. 
of the total cost of the work done in the remodeling or 
alteration of the buildings and five per cent. of the total 
cost of any new buildings constructed. The compensation 
herein fixed shall be in full for all services rendered in 
drawing plans and specifications and in supervision of 
work. Before entering upon his duties, the architect shall 
file with the secretary of this board a bond in the penal sum 
of three thousand dollars ($8,000) for the faithful per- 
formance of his duties, such bond to be issued by some 
surety company and to be approved by the board. These 
resolutions shall in no way conflict with or annul any 
contracts at present existing with architects.” 

Thereupon John McDonald was elected by the board to 
the position provided for by this resolution, and on Decem- 
ber 1 of that year entered into a contract with the school 
district in accordance with its terms, and by which it was 
further provided, that he should serve the district in the 
capacity of architect for the period and upon the terms and 
conditions foliowing, to wit: That he should draw all 
plans and specifications for the alteration or remodeling of 
school buildings already erected, and draw all plans and 
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-Specifications for such new buildings as might be ordered 
by a vote of the people, or of the said board of education; 
that he should furnish, at his own cost and expense, all. 
plans, specifications, details, copies and blue prints, and 
all alterations thereof, and all other papers and materials 
such as might be ordered by the board necessary and con- 
venient for the use of the said school board, its officers, 
superintendents of buildings, bidders and contractors, and 
all such copies as should be necessary to be furnished under 
the laws of the state and ordinances and rules of the city 
of Omaha, and under the rules and regulations of the board 
of education then in force or thereafter to be in force dur- 
ing his employment. He also agreed to furnish all in- 
formation desired by any interested person of or about any 
or all of such plans, specifications, details, copies, blue 
prints and alterations thereof, and other papers, and all 
materials therein designated or provided for, and tu have 
a copy of each of said papers and documents at all times 
accessible to any member or officer of the board of educa- 
tion on file at the office of the board, and the plans, specifi- 
cations, details and alterations thereof, and all other 
papers from the beginning of their drafting, it was agreed 
should be the absolute property of the said school district 
with the right to use them during the term of the con- 
tract, and at any time thereafter, and either in the form 
drafted and made by McDonald or in any alterative form 
without any liability to him or any one for such use. 
It was further provided that McDonald should serve the 
school district in such capacity for the period of one year 
from the 1st of December, 1899; that he should so serve 
the district as employee and agent solely, and be in no 
sense an arbiter between the school district and any con- 
tractor; and that so much of his time as the school dis- 
trict should desire during the existence of the contract 
should be at the service of the district for all purposes 
and in any way pertaining to the business and occupation 
of an architect. It was further provided that at all times 
during the existence of the contract McDonald should be 
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Subject to the immediate order of the board of education, 
and he agreed to do and perform all the things to be done 
by him within the time allotted to him by the board, with- 
out regard to the cost to him, provided the time limited 
by the board should not be unreasonably short; and that 
he. should do all of these things under his employment 
faithfully, honestly, fully and skillfully as a_ skillful 
architect. He was further required to give bond in the 
sum of $3,000 for the faithful performance of his duties. 
And in consideration of the services so rendered by Mc- 
Donald, and of his full compliance with all the terms and 
conditions of the contract, it was agreed therein that the 
school district should pay him, as compensation for his 
services, a commission of five per cent. of the total cost 
of the work done in the remodeling or alteration of build- 
ings, and five per cent. of the total cost of the new build- 
ings ordered constructed; that this compensation should 
be in full for all services rendered in drawing plans and 
specifications and in supervision of work; and that the 
contract should in no way conflict with or annul any 
contract then in force with any architect employed by the 
board. 

McDonald gave his bond as provided, which was duly 
approved, and by these acts he abandoned his contract of 
May 8, 1899, and agreed to give his whole time and services, 
if necessary, to the school district, and in all things to be 
subject to the orders of the board of education. On the 
5th day of February, 1900, the board adopted the follow- 
ing resolution: _ 

“WHbRBAS, The records of the board of education of the 
school district of Omaha show that a resolution providing 
for the appointment of an official architect for the said 
board was presented on the 20th day of November, 1899, 
and that thereafter, and in accordance with the tenor and 
effect of said resolution the board entered into a pretended 
contract with one John McDonald as architect for said 
school board for the period of one year, commencing De- 
cember 1, 1899. ‘ 
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“Now therefore, be it resolved, that said resolution and 
all and singular the acts of said board in or about or con- 
nected with the employment of, or the contracting with 
said McDonald, as architect of the school board under 
and in pursuance of said resolution be, and the same are 
hereby rescinded, set aside and held for naught, and the 
said McDonald is hereby released from and discharged 
from any and all obligations to said board that may exist 
under said resolution and act thereunder. And the said 
board of education hereby disclaims and denies any 
contractual relation existing between the said board and 
said McDonald under said resolution and premises 
herein.” 

And thereby the said McDonald was discharged from 
his said office and employment. It further appears that 
the board at the same meeting adopted another resolution 
wholly annulling and setting aside his May contract. 
McDonald was notified of the adoption of these resolu- 
tions, and at once wrote the board a letter, stating that he 
considered his December contract in full force; that he 
was ready,. willing and able to perform it; and that he 
still considered himself the official architect of the board. 
An indorsement made by the attorney for the board of 
education appears on this letter as follows: “John Me- | 
Donald considers himself official architect.” 

Immediately thereafter John Latenser was elected 
architect in McDonald’s place, and entered into a contract 
with the school district, which was, in form and substance, 
the same as McDonald’s contract of December 1, 1899, 
and provided for the payment of the same compensation. 
In pursuance to the orders of the board of education, Lat- 
enser immediately drew plans and specifications for a new 
high school building, facing east on the high school 
grounds, which were adopted. The contract was let for the 
construction of the building, which was commenced in 
July of that year, and cost, when completed, $189,743.16. 
After the erection of the building McDonald conimenced 
this suit against the school district to recover the damages 
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alleged to have been sustained by him by reason of the - 
violation of his contract of December 1, 1899, on the part 
of the school district, by and through the acts and resolu- 
tions of its board of education. The petition fully set 
forth the foregoing facts, pleaded the contract, alleged its 
violation on the part of the defendant, and prayed judg- 
ment for the sum of $10,000, with interest from December 
1, 1900. The school district, by its answer, admitted the 
adoption of the resolution set forth and attached to the 
petition; admitted the execution of the contract sued on, 
but denied the construction placed on it by the allegations 
of the petition; and set forth the construction and mean- 
ing thereof contended for by defendant. The adoption of 
the resolution annulling and rescinding the contract was 
also admitted, and it was alleged that the defendant was 
justified in the termination of the contract for the reasons 
that the plaintiff was so unskilled in architecture, and in 
the drawing of plans and specifications for school build- 
ings, as to render him wholly incompetent to perform the 
work and duties of an architect. The answer further al- 
leged that in the performance of the duties of an architect, 
and in the performance of the duties of a superintendent 
of the construction of public buildings, such as school 
buildings, in addition to skill and good workmanship, a 
high degree of honesty, good faith, integrity and truthful- 
ness is required; nevertheless plaintiff is wholly lacking 
in honesty, good faith, integrity and truthfulness, which 
facts became known to defendant shortly after December 
1,1899. 

The reply fully traversed the matters of defense con- 
tained in the answer; denied specifically the allegations 
of the last paragraph thereof, and alleged, in substance, 
that the contract was rescinded after certain new members 
of the board had been elected, for the purpose of showing 
favoritism to John Latenser, and for the sole purpose of 
giving him the contract for drawing the plans and spec- 
ifications for the erection of the high school building; be- 
cause of his personal and political services rendered to 
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many members of the board of education. Defendant filed 
a motion to strike certain paragraphs of the reply, which 
was properly sustained in part, and overruled as to the 
other matters contained therein. And thereupon, on the 
issues thus formed, the cause was tried to a jury. After 
the introduction of the plaintiff’s evidence, counsel for the 
school district moved the court for an instruction direct- 
ing the jury to return a verdict for the defendant. The 
motion was overruled, and the district thereupon intro- 
duced its evidence. Plaintiff produced his rebuttal, and at 
the close of all of the evidence moved the court to direct 
the jury to return a verdict for him for the amount sued 
for. The defendant objected to the motion. The objection 
was overruled, the motion was sustained, and the jury 
was instructed to return a verdict for plaintiff for five per 
cent. of $187,748.16, less $40, the amount which the evi- 
dence showed it would have cost the plaintiff to carry out 
and perform his contract, with interest on the same from 
December 1, 1900, to wit, $10,225; and the jury returned 
a verdict for the plaintiff for that amount. Judgment was 
entered on this verdict. The school district prosecuted 
error to this court, and hereaftér will be catled the plain- 
tiff. We have made the statement of facts somewhat 
prolix, but it seemed necessary for a correct understand- 
ing of the questions presented for our decision. 

1. Plaintiff contends that the court erred in directing 
the jury to return a verdict for the defendant herein. It 
must be observed that there is no conflict in the evidence 
as to any material question of fact put in issue by the 
pleadings. The plaintiff specifically admits the adoption 
of all the resolutions pleaded and offered in evidence; that 
it entered into the contract in question with the defend- 
ant, McDonald, as alleged in the petition; that it was 
valid; and that by the resolutions above mentioned the 
board of education annulled, canceled and set it aside, 
without McDonald’s consent. This entitled him to main- 
tain an action for damages, and unless a valid defense was 
pleaded, and established by some competent evidence, he 
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would be entitled to recover. The first question for de 
termination is the meaning of the terms of the contract— 
in other words, its construction. This was for the court, 
and it would have been reversible error to have submitted 
that question to the jury. Simms v. Summers, 39 Neb. 
781; Rosenthal v. Ogden, 50 Neb. 218, 223; Western Mfg. 
Jo. v. Rogers, 54 Neb. 456, 460; Meyer v. Shamp, 51 Neb. 
424; Ricketts v. Rogers, 53 Neb. 477. 

The trial court held that for the performance of the 
duties which McDonald assumed, and which are all ex- 
plicitly set forth in the contract, he was entitled to receive 
as compensation a sum equal to five per cent. of the cost of 
all the work done in remodeling buildings already con- 
structed, and five per cent. of the total cost of all new 
buildings ordered constructed by the board of education, 
during the term of his contract. 

We are unable to say that the court was wrong in his 
view of the meaning of the agreement. McDonald had 
given up his contract of May 8, 1899, and had accepted in 
lieu thereof his election ag architect for the district for 
the term of one year; had agreed to give his entire time to 
the business of the plaintiff, if required to do so; to furnish 
whatever it desired in the way of plans, specifications, 
drawings, blue prints and everything necessary to con- 
struct its high school building, and as well as plans and 
specifications and all matters necessary for remodeling any 
schcol buildings already constructed. These plans were 
to belong to the plaintiff absolutely, with power to change 
or alter them without McDonald’s consent, during the 
term of his contract or afterwards; he was to have no 
chargé or superintendency of construction, so that when 
the plans, specifications, maps, blue prints, drawings and 
estimates were furnished in such numbers as were required 
for the district, the board of education, contractors, build- 
ers and superintendents of construction, erection of the 
building could go forward to completion without further 
service on his part, and his contract would be fully per- 
formed. Plaintiff does not seriously question this view of 
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the agreement, but contends that the compensation men- 
tioned therein should be held to apply only to the amount 
of money actually expended in improvements during its 
term. This view of the matter is so unreasonable that we 
can not give our consent to it. It could not have been the 
understanding of either the board of education or Mc- 
Donald. It was conceded, as a matter of course, that the 
contract which Latenser, as architect, had for the erection 
of the school buildings on Cass, Pacific and Davenport 
streets, could not be interfered with; and that McDonald 
had the contract for the high school building, which would 
compensate him to the amount of about $10,000; and, 
deeming it better to secure his services for all purposes, 
including the high school building, as well as the con- 
templated improvements -in the way of remodeling and 
altering its other school buildings, the board resolved to 
enter into a general contract with him for one year from 
December 1, 1899, during which time it was contemplated 
that the high school building would be ordered, would in 
fact be constructed, and all other needed improvements 
made. McDonald, with this. understanding, could well 
afford to give up his former employment, and accept this 
general contract for a year, with the compensation agreed 
upon therein. Any other view of the matter would be so 
unfair and unjust that it should not receive our serious 
consideration. We therefore approve of the construction 
placed on the contract by the trial court. It being thus 
settled that the defendant herein was entitled to recover, 
the court did not err in directing a verdict in his favor. 

2. This brings us to the consideration of the matters of 
defense contained in the record. It appears that the only 
matter pleaded as a defense, which was entitled to any 
consideration, or in the support of which any evidence 
could have been introduced over McDonald’s objections, 
was that of unskillfulness and incompetency. The district 
offered no proof to sustain these allegations. No one at- 
tempted to testify that McDonald. was incompetent or un- 
skillful, but on the contrary, the evidence discloses that 
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he was an architect of many years’ experience; that he had 
received proper preliminary training, and during the six- 
teen years he had been practicing his profession in Omaha 
he had planned and constructed many fine and costly 
buildings, both public and private, to the entire satisfac- 
tion of those concerned therewith. As to the question of 
his honesty and integrity, that matter was not pleaded in 
such a manner as to state a defense, and was therefore 
not an issue in the case. If the answer had alleged that 
by dishonesty and fraud he had procured the contract in 
question, or that he had been guilty of dishonesty or want 
of integrity in the performance of his duties thereunder, 
evidence on these points should have been received. The 
court properly ruled that the offer of evidence of that 
general nature, by the members.of the board of education, 
could not be received under the issues made by the plead- 
ings. Therefore no substantial defense to the action was 
established. 

3. We now come to the measure of damages. The trial 
court held that McDonald was entitled to recover the 
amount of the compensation provided for by the terms 
of the agreement. The contract in this case was an en- 
tirety, was one for personal services, and the breach of 
it was total. In such a case the measure of damages is 
what the plaintiff would have earned if the contract had 
been carried out, less what it would have cost him to per- 
form it according to its terms. Ennis v. Buckeye Publish- 
ing Oo., 44 Minn. 105, 46 N. W. 314. 

The case of Brodie v. Watkins, 33 Ark. 545, 34 Am. Rep. 
49, is in point. It was one where an attorney had con- 
tracted with a client to prosecute a suit, and was to have, 
as compensation therefor, ten per cent. of the amount of 
money recovered. He filed a bill, commenced the action, 
and was proceeding to prosecute it in a proper manner, 
when his employer discharged him. It was held that he 
was entitled to recover as damages ten per cent. of the 
amount afterwards recovered by the client, less the actual 
expense he would have incurred in prosecuting the suit. 
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In the case at bar, McDonald was entitled to five per 
cent, of the total cost of the building constructed by order 
of the board of education, less the sum of $40, which the 
testimony showed would have been his actual expense in 
performing his contract. Webster v. Wade, 19 Cal. 291. 
And as to this amount there is no conflict of evidence. 

In the case of Wirth v. Calhoun, 64 Neb. 316, it’appeared 
that Wirth had made a contract with the Calhouns where- 
by the latter were to give certain performances, consisting 
of music, at Wirth’s place of amusement in Omaha. The 
Calhouns were discharged prior to the termination of the 
contract, and sued for damages; claiming that they were 
damaged in the amount of the contract price which they 
would receive for the remainder of their engagement. We 
held as follows (p. 318) : 

“As to the failure to allege that they [the Calhouns] 
were unable to find other employment, that is a matter of 
defense, and they were not required to anticipate it.” 
The lower court instructed the. jury as follows: “If you 
find for the plaintiffs you will assess their damages at 
the sum of $60 per week from July 24, 1898, to October 31, 
1898, together with the reasonable value as shown by the 
evidence of their board and lodging for the same period.” 
The Calhouns were to be paid $60 per week, and Wirth 
was to furnish them with board and lodging. Referring 
to this instruction, Commission ALRERT said: “The in- 
struction was proper, under the pleadings and evidence in 
this case. It is not claimed that there was any evidence 
tending to show that the plaintiffs had, or, by the exercise 
of due diligence might have secured, other engagements, 
or of any other fact in mitigation of damages. Under 
such circumstances, the contract price is the measure of 
damages.” ; 

In the case at bar there is nothing in the pleadings or . 
evidence tending to show that McDonald had, or by the ex- 
ercise of due diligence might have secured, other employ- 
ment. The record shows conclusively that he had the 
time to fully perform his contract with the school board 
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within the year mentioned therein, and that during that 
period he ceuld have drawn the plans and specifications 
for the new high school building, and would have drawn 
them had he been permitted to do so, in accordance with 
the terms of his contract. The only proof introduced to 
reduce the measure of his compensation was his own evi- 
dence that it would have cost him $40 in the way of ex- 
pense to have performed his contract. Adopting the above 
rule, there was nothing for the court or jury to do but to 
inake the computation and announce the amount, and it 
was unnecessary to require the jury to perform that duty. 

4. Counsel for the plaintiff contends that the court erred 
in refusing him the right to cross-examine McDonald on 
the May contract. The questions put to lim by way of 
cross-examination cnly tended to show how long it took 
him to draw the plans and specifications for the building 
contemplated by that contract. Surely this had nothing 
to do with the matter in controversy. The May contract 
had been abandoned by both parties, and this action in no 
manner depended on it. 

Latenser’s plans for the high school building, which 
were adopted by the board, were introduced in evidence, 
and McDonald testified as to the length of time it would 
have taken him to draw them, in order to show that he 
could have fully performed his duties in that behalf during 
the life of his contract and the term of his employment. 
His evidence on this point was not disputed by any one. 
This evidence was competent and proper to show that, in 
addition to the fact that he was willing to perform the con- 
tract on his part, he was able to do so. 

5. It is alleged that the court erred in refusing to receive 
McDonald’s original petition in evidence. We do not so 
view the matter. The allegations of the original petition 
were, in substance, the same as those contained in the one 
on which the case was tried; the only difference being in 
the statement of the items on which he claimed damages, 
and its exclusion was in no way prejudicial to the interests 
of the plaintiff in e1 or, 
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An examination of the record convinces us that the case 
was fairly tried; that the construction placed, on the con- 
tract, and the rulings of the court as to the measure of 
damages, were correct; and for the above reasons we rec- 
ommend that the judgment of the district court be affirmed. 


OLpHAM and PounD, CC., concur. 
By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


On motion for rehearing, the following opinion was filed 
December 2, 1908. Rehearing denied: 


Rehearing. If a correct conclusion has been reached, even by a 
wrong course of reasoning, the unsuccessful party is not entitled 
to a rehearing. 


SULLIVAN, ©. J. 


It is said'in the opinion that the May contract was su- 
perseded by the November contract. This conclusion is 


_ challenged as ‘obviously unsound, and it is, perhaps, in- 


defensible. It is, at least, contrary to the understanding 
of the parties as disclosed by this record. But conceding 


it to be unwarranted, conceding that neither contract im- 


» 


pinges upon’the other, there is still good reason for hold- 
ing that the case has been rightly determined, and that 
the judgment of affirmance should stand. McDonald has, 
beyond question, a cause of action upon one contract or 
the other. Whether he has a right of action upon the May 
contract, depends upon whether he was bound by that 
contract to do what John Latenser did in furnishing plans, 
specifications, etc., for the high school building. Evidently 


“he was not so bound. He had already furnished plans, 


specifications, details, copies and blue prints in accord- 
ance with the requirements of the May contract, and he 
was not bound by that contract to furnish others, He 
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might, of course, have been required to make alterations, 
but that was the farthest limit of his obligation. He was 
bound to do the work done by Latenser, but he was bound 
by the contract made in November, and not the one made 
in May. 

REHEARING DENIED. 


WALTER W. HACKNEY, TRUSTEE, V. RAYMOND BROTHERS 
CLARKE COMPANY.* 


Fitep Apri 22, 1903. No. 12,644. 


1. Errcr: Review. A much stronger case is necessary to warrant this 
court in interfering with a second verdict and judgment on the 
merits by reason of alleged error in setting aside a prior verdict 
and granting a new trial, than where a motion for a new trial 
has been denied. 


2. Instruction: Notice or Insotvency. An instruction, that notice of 

facts sufficient to lead a prudent man to the conclusion that a 

’ debtor “could not meet his obligations as they matured in the 

ordinary course of business” is notice of the insolvency of such 
debtor, within the meaning of the bankruptcy act, is erroneous. 


3. Preferred Creditor: Recovery or Assers. The trustee in bankruptcy 
may recover money paid by the bankrupt as a preference, only 
when the person receiving it had reasonable ground to believe 
that a preference was intended. 


Notice. If the creditor has reasonable ground to believe 
that the debtor is insolvent, and the obvious effect of receipt of 
the money under those circumstances is to give him an advantage 
over other creditors, he is chargeable with notice of intent to 
prefer.’ 


5. Bankruptcy Act: INSoLVENcy: QuEsTION or Fact. Whether a cred- 
itor had reasonable cause to believe his debtor insolvent within 
the purview of section 60 of the bankruptcy act is a question of 
fact. 


_ §. Notice. In determining this question, it is not necessary to find that 
the creditor actually knew or believed that the debtor was insolv- 
ent. He is chargeable with notice of such facts as a reasonable 
inquiry, in view of the circumstances with respect to the debtor’s 
condition which were brought home to him, might fairly be ex- 
pected-to disclose. 


* Rehearing allowed. ” See opinion, p. 683, post, 
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SUFFICIENCY. But a mere knowledge that the debtor has 
other liabilities, or of circumstances which could operate no fur- 
ther than to create a suspicion of possible insolvency, will not 
necessarily suffice. 


7. 


8. Preference: CoLoRABLE Device. A creditor will not be permitted to 
obtain a preference indirectly by transfer of his account, procuring 
a third party to loan money to the debtor for payment of such 
creditor, or other colorable device or transaction intended to evade 
the provisions of the bankruptcy act. 


9. Transfer of Account: Goop FairH. But an absolute transfer of an 
account against the insolvent debtor, in good faith, to one who 
afterwards buys the latter’s stock of goods and obtains credit for 
such account on the purchase price, without any agreement or 
understanding that such use was to be made thereof, or that the 
purchaser of the account was to be protected by the creditor in 
any way, does not constitute a preference of the creditor to the 
extent of the money he received on sale of his claim. 


10. Remedy. In such case the remedy is against the purchaser of the 
stock, who received credit on the purchase price for the account 
so transferred, in case he had reasonable ground to believe that 
a preference was intended. 


11. Evidence. A schedule of liabilities filed by the bankrupt in bank- 
ruptcy proceedings, is not competent evidence on an issue between 
the trustee and third persons as to the financial condition of the 
bankrupt three months before such proceedings were instituted. 


12. Good Faith: Inrention: Evipence. While a person’s intention is 
to be determined primarily from his acts, where such acts are 
ambiguous and good faith is in issue, he may testify what his 
intention was. 

18. Cross-examination of Hostile Witness: DiscreTION or TRIAL CouRT. 
How far, if at all, a party shall be permitted to cross-examine, 
or put leading questions to his own witnesses, where they appear 
to be hostile or unwilling, is in the discretion of the trial court, 
and its rulings in such matters will not be disturbed except for 
manifest abuse of discretion. - 


14. Questions Not Raised in Briefs. This court is not bound to ex- 
amine questions not so raised in the briefs as to state specifically 
what is complained of, the reason and basis of the complaint, and 
the exact portions of the record material thereto. 


Error to the district court for Lancaster county: Lin- 
COLN Frost, District Jupen. Affirmed. : 


John 8. Bishop, Robert S. Mockett and Orpheus B. Polk, 
for plaintiff in error. 
44 
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Henry H. Wilson and Elmer W. Brown, contra. 


Powunp, O. 

This is an action by the plaintiff, as trustee in bank- 
ruptcy of one Erlenborn, to recover an alleged preference 
claimed to have been received by the defendant as a credi- 
tor of said Erlenborn. The transaction by reason whereof 
a preference is alleged to have resulted was, in substance, 
this: Erlenborn was a retail merchant, and was indebted 
to several wholesalers, among others, to the defendant. 
One Kettering bought out Erlenborn, and, as part of the 
purchase price of the latter’s stock, put in the account of 
the defendant against Erlenborn, which he had purchased 
at a discount of 25 per cent. The principal issues were 
whether Erlenborn was insolvent at the time of this trans- 
action; whether Kettering and the defendant had reason- 
able ground to believe him insolvent; and whether the 
transfer of the account from the defendant to Kettering 
was an absolute transfer, made in good faith, without any 
understanding that Kettering was to be protected, and 
without any agreement or understanding that the account 
was to be used as part of the purchase price in a contem- 
plated purchase of Erlenborn’s stock, or was merely a 
colorable device for the purpose of evading the bankruptcy 
law and enabling the defendant to obtain a preference. 
The sale took place three months prior to the institution 
‘of bankruptcy proceedings, and consequently would be 
within the terms of the act in case we should hold the 
transaction amounted to a preference. There were two 
trials in the court below. At the first trial a verdict was 
rendered for the plaintiff. A new trial was granted, which 
resulted in a verdict and judgment for the defendant. The 
plaintiff has come to this court on error, and complains of 
the order of the district court granting a new trial after 
the first verdict, and of its rulings and judgment at the 
second trial. 

A much stronger case is necessary to warrant this court 
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in interfering with a second verdict and judgment on the 
merits by reason of alleged error in setting aside a prior 
verdict and granting a new trial, than where a motion for 
anew trial has been denied. Weber v. Kirkendall, 44 Neb. 
766. The new trial appears to have been granted because 
the district court was of opinion that one of its instruc- 
tions at the first trial was erroneous. We think this con- 
clusion was correct, and that the error in the instruction 
was sufficient to justify its action. Among other things, 
the jury were instructed that notice of facts sufficient to 
lead a prudent man to the conclusion that a debtor “could 
not meet his obligations as they matured in the ordinary 
course of business” was notice of the insolvency of such 
debtor within the meaning of the bankruptcy act. This was 
clearly erroneous. Under a former statute insolvency was 
so defined; but the present act gives a materially different 
meaning to that term. In section 1 it is provided that “a 
person shall be deemed insolvent within the provisions of 
this act whenever the aggregate of his property * * * 
shall not, at a fair valuation, be sufficient in amount to 
pay his debts.” Manifestly, a person may not be able to 
meet current obligations and yet his property at a fair 
valuation may be sufficient to pay his debts. So long as 
the insolvency of Erlenborn at the time of the transfer 
was in issue, we can not say this was not prejudicial error. 
Notice that a debtor has not paid a claim at maturity is 
not necessarily and conclusively notice of insolvency under 
the present law. In re Eggert, 102 Fed. 735, 43 C. C. A. 1. 
As one of the facts relied on was that Erlenborn was not 
meeting his account with the defendant promptly, this 
point became very material. 
The principal controversy with respect to the second 
trial turns upon the instructions of the court. The plain- 
tiff contended that the necessary effect of the sale of de 
fendant’s claim against Erlenborn to Kettering was to 
prefer the defendant, while the defendant contended that 
it had a right to sell its claim to whom it pleased, the same 
as any other property, so long as it made an absolute trans 
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fer without any intent to evade the bankruptcy law, and 
without any secret understanding or agreement which 
would give it such effect. The court took the latter view, 
and instructed the jury, in substance, that it was a ques- 
tion of fact whether the transfer of the account was abso- 
lute and in good faith, or a mere colorable device for the 
purpose of securing a preference indirectly. Whether or 
not the defendant had reasonable ground to believe Erlen- 
born insolvent, and to believe that the purchase of the ac- 
count by Kettering would operate as a preference, becomes 
an important question in connection with the issue as to the 
nature and effect of the transaction. The trustee in bank- 
ruptcy “may recover money paid by the bankrupt as a 
preference only when the person receiving it had reason- 
able ground to believe that a preference was intended. 
Such is the language of the statute, and the courts so 
hold. Pirie v. Chicago Title & Trust Co., 182 U. S. 438. 
If the creditor has reasonable ground to believe that the 
debtor is insolvent, and the obvious effect of receipt of the 
money under those circumstances is to give him an ad- 
vantage over other creditors, he is chargeable with notice 
of intention to prefer. Pirie v. Chicago Title & Trust Co., 
supra. A person must be held to intend the obvious results 
of what he does. Notice that such results will follow is 
notice of the intention with which the act is done. John- 
son v. Wald, 93 Fed. 640; In re Fort Wayne Electric Cor- 
poration, 99 Fed. 400. In Johnson v. Wald the court say: 

“Where an insolvent debtor transfers to one of his 
creditors, in payment of his debt, personal property suffi- 
cient in value to satisfy the debt in full, his ‘intent to 
prefer such creditor over his other creditors,’ necessary 
to make such transfer an act of bankruptcy, will be pre 
sumed; the preference being the natural result of the 
transfer.” Hence, in such cases, the crucial point is rea- 
sonable cause to believe the debtor insolvent. Whether a 
creditor had reasonable cause to believe his debtor in- 
solvent within the purview of section 60 of the bankruptcy 
act, is a question of fact. In re Eggert, 102 Fed. 735, 48 
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C. C. A. 1. In determining this question, it is not neces- 
sary to find that the creditor actually knew or believed 
that the debtor was insolvent. He is chargeable with 
notice of such facts as a reasonable inquiry, in view of the 
circumstances with respect to the debtor’s condition which 
were brought home to him, might fairly be expected to dis- 
close. In re Eggert, supra. But a mere knowledege that 
the debtor has other liabilities, or of circumstances which 
could operate no further than to create -a suspicion of 
possible insolvency, is not always sufficient. In the Hoggert 
case the circuit court of appeals say: 

“The resultant of all these decisions we take to be this: 
That the creditor is not to be charged with knowledge of 
his debtor’s financial condition from mere nonpayment of 
his debt, or from circumstances which give rise to mere 
suspicion in his mind of possible insolvency; that it is 
not essential that the creditor shall have actual knowledge 
of, or belief in, his debtor’s insolvency, but that he should 
have reasonable cause to believe his debtor to be insolvent ; 
that if facts and circumstances with respect to the debtor’s 
financial condition are brought home to him, such as would 
put an ordinarily prudent man upon inquiry, the creditor 
is chargeable with knowledge of the facts which such in- 
quiry should reasonably be expected to disclose. * * * 
The only fact brought home to the creditor, and which it 
is claimed should have aroused inquiry, is that he was 
somewhat behind in the prompt payment of his obligations. 
We can not say, as a conclusion of law, that knowledge of 
that fact standing alone was sufficient to put the creditor 
upon inquiry. Indeed, it may be said that a majority of 
merchants absolutely solvent, in the sense in which the 
term is employed in the bankruptcy act, are not at all 
times able to promptly meet their obligations as they 
mature.” : 

The same position is taken in Lyon v. Clark, 129 Mich. 
381, 88 N. W. 1046. Under these authorities, with which 
we fully agree, the court was right in refusing to direct a 
verdict for the plaintiff. The mere fact that defeudant’s 
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account was overdue, and that its collector had been seek- 
ing to obtain payment, was not sufficient to charge the 
defendant with notice of insolvency on the part of Erlen- 
born, or an intention on his part to make a preference. 

With respect to the nature of the transactions between 
defendant and Kettering on the one hand, and between 
Kettering and Erlenborn on the other hand, we think the 
question was peculiarly one for the jury. A creditor will 
not be permitted to obtain a preference indirectly by trans- 
fer of his account, procuring a third party to loan money 
to the debtor for payment of such creditor, or other color- 
able device or transaction intended to evade the provisions 
of the bankruptcy act. As was said in the case of In re 
Beerman, 112 Fed. 668, 666. “If transactions of this sort 
are to be permitted, then, instead of a creditor taking a 
mortgage himself, when a debtor is in failing circum- 
stances he will get some one else to advance the money, 
agreeing that the person advancing the money shall suffer 
no loss, and thereby obtain by indirection a preference 
which he would be unable to get if he had acted directly 
with the debtor.” 

But an absolute transfer of an account against the in- 
solvent debtor, in good faith, to one who afterwards buys 
the latter’s stock of goods and obtains credit for such 
account on the purchase price without any agreement or 
understanding that such use was to be made thereof, or 
that the purchaser of the account was to be protected by 
the creditor in any way does not constitute a preference of 
the creditor to the extent of the money he received on sale 
of his claim. To construe the bankruptcy act as prevent- 
ing creditors from disposing of their claims absolutely in 
good faith, as they undoubtedly may do where the debtor 
is solvent, would, as the court well expressed it in In re 
Eggert, supra, “put at hazard many business transactions 
and make the act oppressive.” In the somewhat similar case 
of North v. Taylor, 61 App. Div. (N. Y.) 258, 70 N. Y. 
Supp. 339, a husband gave his own note to his wife for a 
note which she held against the bankrupt, and then turned 
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in the note to the bankrupt upon the purchase price of the 
latter’s stock of goods. The evidence did not show that 
the husband acted as the wife’s agent, or that she was 
aware of the insolvency of her debtor. It did not appear 
that she received the proceeds of the transfer to her hus- 
band. The court held that the trustee could not recover 
the amount of the note from the wife, on the ground that 
‘ she ‘had received a preference. In Lyon v. Clark, supra, 
another case involving a transaction not unlike that in the 
case at bar, the court held that the question was one of 
good faith, and that such a transaction could not be pro- 
nounced a preference as a matter of law. We think this 
must be so clearly. The remedy in case the transaction 
was bona fide is against the purchaser of the stock, who 
received credit on the purchase price for the account so 
transferred. He, not his assignor, was preferred. In case 
he had reasonable ground to believe that a preference was 
intended, the trustee has a cause of action against him. 
It can not be said that his assignor was preferred unless 
the assignment was entered into to evade the bankruptcy 
law, with some secret understanding or agreement whereby 
the assignor was to be protected, or was to be a mere figure- 
head, while the real and substantial transaction was be- 
tween the debtor and the assignor. We are of opinion | 
that the instructions of the court are fully in accordance 
with the views above expressed, and that its rulings in 
giving and refusing instructions were free from error. 

A number of errors are assigned upon rulings on evi- 
dence. A schedule of liabilities filed by Erlenborn in the 
bankruptcy proceedings was offered on behalf of the plain- 
tiff, and excluded by the court. This ruling was right. 
It is not perceived how the schedule could be competent 
evidence on an issue between the trustee and a third per- 
son as to the financial condition of the bankrupt .three 
months before. Complaint is made, also, that one of the 
officers of the defendant was permitted to testify as to his 
intention in making the transfer of the account to Ketter- 
ing. While a person’s intention is to be determined pri- 
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marily from his acts, where such acts are ambiguous and 
good faith is in issue, he may testify what his intention 
was. 1 Greenleaf, Evidence, sec. 462; Sweet v. Tuttle, 14 
N. Y. 465; Seymour v. Wilson, 14 N. Y. 567; Starin v. 
Kelly, 88 N. Y. 418. In the case at bar, the evidence was 
conflicting upon the issue whether the assignment was 
absolute and in good faith, or was a mere device to evade’ 
the bankruptcy act. The act of assignment, taken by 
itself, is consistent with either view. Hence it was proper 
to permit the parties thereto to testify to their intention, 
and it would have been error to exclude such testimony. 
Seymour v. Wilson, supra. The plaintiff produced Ket- 
tering as a witness on his own behalf, and subjected him 
to a severe examination, which, in substance, was a. cross- 
examination. The trial court ruled somewhat strictly at 
many points in the course of this examination, and com- 
plaint is made as to a large number of these rulings. How 
far, if at all, a party shall be permitted to cross-examine 
or put leading questions to his own witnesses, where they 
appear to be hostile or unwilling, is in the discretion of 
the trial court, and its rulings in such matters will not 
be disturbed except for manifest abuse of discretion. Sé. 
Joseph & G. I. R. Co. v. Hedge, 44 Neb. 448; Welsh v. 
State, 60 Neb. 101. 

Many other assignments of error are referred to in the 
brief, but they are not argued in such manner as to make 
it necessary for us to take them up in detail. This court 
is not bound to examine questions not so raised in the 
briefs as to state specifically what is complained of, the 
reason and basis of the complaint, and the exact portions 
of the record material thereto. Such, we think, is the fair 
import of the numerous decisions of this court to the 
effect that it will not consider errors not argued in the 
briefs. We come to the conclusion that these several as- 
signments of error need not be gone over in detail, the 
more readily, because, from examination of the record, we 
are of opinion that the instructions of the court and its 
rulings on evidence were more than usually careful and 
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circumspect, and that the plaintiff had a fair trial in 
every way. The evidence is sufficient to sustain the ver- 
dict, and the record discloses no prejudicial error. 

We therefore recommend that the judgment be affirmed. 


BaRnES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing in Hackney, Trustce, 
v. Hargreaves Bros., 3 Neb. (Unof.) 676, and in Hackney, 
Trustee, v. Raymond Bros. Clarke Co., ante, p. 624, was 
filed May 5, 1904. Judgment of reversal in Hackney, 
Trustee, v. Hargreaves Bros. adhered to; judgment of af- 
firmance in Hackney, Trustee, v. Raymond Bros. Clarke 
Co. vacated. Both cases remanded: 


1. Bankruptcy Act: UNLAwFuL Prererence. A creditor of a bankrupt 
can not escape the consequences of the bankruptcy act regarding 
unlawful preferences by assigning his account to a purchaser of 
the property of the bankrupt under an arrangement whereby such 
purchaser offers to assume the liability, and satisfy such account 
contingent upon the purchase of the bankrupt’s property, and 
where in the sale of such bankrupt’s property, as a part of the 
consideration, such purchaser agrees to and assumes such lfability, 
and reserves from the purchase price- an amount sufficient to 
satisfy the same. 


2. Legal Effect of Conditional Transfer of Account. In such a case 
the legal effect of the transaction is to appropriate out of the as- 
sets of the bankrupt the amount required and used in the satis- 
faction of such claim by the purchaser assuming the liability, and 
other essential elements not being lacking, an unlawful preference 
in favor of such creditor results therefrom. 


3. Schedule Admissible in Evidence. In a contest between a trustee 
in bankruptcy and one sought to be charged as a creditor having 
received an unlawful preference, the schedule of liabflities filed 
by the bankrupt in the bankruptcy proceedings is admissible in 
evidence on the issue of insolvency as tending to prove the in- 
solvency charged. : : 


' 4, Hackney v. Hargreaves Brothers, 8 Neb. (Unof.) 676, adhered to. 
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Howcos, C. J. 


What is here said regarding the two cases as above en- 
titled is to be considered in connection with the two opin- 
ions heretofore announced.: Hackney v. Hargreaves Bros., 
3 Neb. (Unof.) 676, and Hackney v. Raymond Bros. 
Clarke Co., ante, p. 624. The facts as disclosed by the two 
records in all material respects are essentially the same, 
so much. so that the conclusion as to the ultimate fact in 
controversy, properly deducible in one case, must neces- - 
sarily be the same in the other, and the principles of law 
applicable are identical in each case. We have therefore 
deemed it proper and a lessening of labor to consider both 
cases together. A thorough consideration of the two rec- 
ords convinces us that the conclusion reached and an- 
nounced in the opinion heretofore rendered in the first- 
mentioned case is correct and should be adhered to, and 
that the second opinion, in so far as it conflicts with the 
first, must give way to that extent. Counsel in both cases 
have very ingeniously, and with more or less plausibility, © 
argued that the controlling proposition and question for 
determination is with respect to the right of a creditor in 
good faith to sell and dispose of an account or other obliga- 
tion held against a bankrupt debtor, regardless of the 
question of insolvency or notice thereof, and that in such 
a transaction none of the provisions of the bankruptcy 
law are infringed upon. The soundness of the nroposition 
is readily conceded, but its applicability to the facts as 
disclosed by the records in the two cases at bar is seriously 
questioned. The arguments thus advanced to sustain the 
transactions under investigation are beside the mark. 
While an attempt is made to clothe the transactions out 
of which the controversies arise in the garb of a legitimate 
contract of bargain and sale of an account wholly inde- 
pendent of and free from any of the provisions of the bank- 
ruptcy law, yet when they are stripped of the covering 
thus sought to be thrown around them, and exposed to view 
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in their real character, the conclusion is inevitable that 
the transactions resulted in a preference in favor of the 
defendants, other essential elements not being lacking, and 
that these creditors of the bankrupt received more of his 
estate than other creditors who were under that law en- 
titled to share equally in the distribution of the assets of 
the bankrupt. It is conceded that if it be determined that 
the transactions in question are not such as to bring them 
within the rule invoked which permits any creditor to 
make a bona fide sale of his claim or account against a 
bankrupt as he sees fit, then the transactions in the case 
at bar result in a preference which is inhibited by the law 
of bankruptcy, assuming that the creditors had knowledge 
or reasonable cause to know the financial condition of the 
bankrupt. It is indisputably established by the records that 
the defendants Hargreaves Brothers and Raymond Broth- 
ers Clarke Company are wholesale merchants in the city of 
Lincoln, dealing in grocery supplies; that the bankrupt. 
Erlenborn, was conducting a retail grocery store in the 
same city, and was indebted to the two firms inentioned in 
a considerable sum of money to each on account, at the 
time of the transactions forming the basis of the present 
acucn. One Kettering began negotiations to purchase the 
erocery stock and good will of Erlenborn. During the 
negotiations, knowledge of the indebtedness owing to the 
two wholesale firms was conveyed to Kettering, which 
caused him to confer with both defendants about their 
respective accounts against Erlenborn before he had com- 
pleted the purchase of the latter’s stock of groceries. Ket-_ 
tering then entered into negotiations with both firms, with 
a view to his assuming these obligations and agreeing to 
satisfy the indebtedness owing by Erlenborn. The negotia- 
tions resulted in an agreement whereby Kettering was to 
become the debtor in place of Erlenborn, and satisfy the 
two accounts by the payment of 75 cents on the dollar, ¢ 
part of which was to be paid in cash, and the remainder 
by accepting his personal obligations payable in stated 
instalments. These negotiations with the defendants were 
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qualified and contingent upon his consummation of the 
negotiations then under way with Erlenborn the bank- 
rupt. Hargreaves Brothers frankly admit that the assign- 
ment of their account to Kettering was with the under- 
standing that it was to be used in part payment by Ketter- 
ing in his purchase of the Erlenborn stock of groceries. 

It is equally patent from the record in the other case 
that Kettering offered to pay 75 cents on the dollar for 
the account held by Raymond Bros. Clarke Company 
against’ Erlenborn, provided he succeeded in buying the 
stock, and that his offer was accepted with this under- 
standing. It is vain to talk about Kettering buying these 
two accounts unqualifiedly and unconditionally, as such 
accounts might, in the ordinary course of business, be sold 
and transferred from one person to another. The funda- 
mental basis of the negotiations between Kettering and 
the defendants was the successful conclusion of the con- 
templated purchase of the grocery stock of the bankrupt. 
The antecedent agreement in each case was made to de- 
pend on the consummation of the negotiations then in 
progress with Erlenborn. Kettering was not buying stale 
demands or bad debts as such, but was desiring to pur- 
chase a stock of groceries, the owner of which was in- 
debted to these defendants, and as a part of the transac- 
tion, entered into the negotiations with the defendants 
with a view to the satisfaction of their demands against the 
seller in the event a purchase was effectuated. This was 
obviously known to all the parties to the transaction, and 
herein lies the determining factor which takes the trans- 
action out of the class which involves only a simple busi- 
ness proposition of buying and selling a book account 
against a third party, or other similar subjects of bargain 
and sale. But what followed? After Kettering and the 
defendants had agreed upon the terms by which he could 
satisfy the accounts of the defendant against Erlenborn, 
and which agreements were contingent upon his purchase 
of the Erlenborn stock of groceries, he reaches an agree- 
ment with Erlenborn concerning the terms of the sale 
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of the latter’s stock, and, as a part of the consideration 
for the purchase, agrees with the seller that he will satisfy 
the two accounts owing by Erlenborn to the defendants, 
and reserve from the agreed purchase price for the stock 
the total amount of the face of both accounts. The terms 
of the sale between Erlenborn and Kettering were agreed 
upon on Saturday. On Sunday an invoice of the goods sold 
was taken—the city sales agents of the two defendants 
assisting in the invoice—and thereafter the key to the 
store was turned over, and possession given to Kettering 
and his agent. On Monday morning, papers evidencing 
the executed contract of sale were made and exchanged 
between Kettering and Erlenborn, and thereafter Ketter- 
ing went to the two defendants herein, arranged for the 
satisfaction of the two accounts in controversy, in pursu- 
ance of the prior arrangements, by paying a part in cash 
and giving his personal obligations for the remainder, and 
lie was given a formal assignment of the accounts. These 
transactions are denominated unqualified and bona fide 
sales of the accounts which Kettering thus satisfied wholly 
disconnected and unrelated to‘any of the provisions of 
the bankruptcy law. If the provisions of the bankruptcy 
law may, by an arrangement so transparent as those 
under consideration, be evaded, then, indeed, has the law 
failed of its purpose as if it were a sieve designed to hold 
water. The labeling of the transaction a simple sale of 
an account does not make it so. A court will not hesitate 
to throw off the covering and ascertain the true nature 
of the transaction under inquiry. If the transactions are 
in truth and substance plans whereby creditors secure a 
preference, and which result in violations of the provisions 
of the bankruptcy act, a court ought not to hestitate so 
to characterize them. The act was designed to bring about 
equality between creditors of a bankrupt, and to prevent 
one creditor by any method, either direct or indirect, from 
securing an unlawful preference to the exclusion of others. 
The act was designed for the protection, more than any 
others, of the very class to which the defendants belong. 
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In the final analysis of the transactions under considera- 
tion, the conclusion is inevitable that the estate of the 
bankrupt was depleted to the extent of the amount re- 
quired to satisfy the claims of the defendants, and that 
the debtor Erlenborn surrendered his property to that. ex- 
tent for the very purpose of, and with the express agree- 
ment for, the payment of these claims then owing to the 
defendants. To constitute a preferential transfer, it is 
immaterial to whom the transfer is made, if it be made for 
the purpose of paying the claims of one creditor in pref- 
erence to those of others. 5 Cyc. 294, par. 0; Goldman 
vu. Smith, 93 Fed. 182. The observation, therefore, in the 
first opinion to the effect that the defendants were parties 
to the transfer of the stock, and that the arrangement by 
which they took 75 per cent. of their claims against Erlen- 
born was a part of the transaction, and the assignments 
were made with the understanding that the accounts were 
to be used in payment of the goods, is pertinent and cor- 
rectly stated. Looking to the substance rather than the 
form, it at once becomes obvious that the logical and legal ~ 
effect of the transactions as a whole was to appropriate 
out of the proceeds of the sale of the bankrupi’s estate a 
sufficient amount to satisfy the claims of the two creditors 
who are defendants in these actions. The true nature of 
the transactions is not open to question, and, if the de- 
fendants knew that Erlenborn was insolvent, or had rea- 
sonable grounds to believe that he was, they must have 
known that a preference would result, and must be held 
to have so understood and intended it. Intent, in one 
sense of the word and in the sense in which the witness 
Raymond was permitted to testify as to his intent in. 
transferring the account, is wholly outside the case as 
made by the record. The bankruptcy act makes the result 
obtained by a creditor, and not the specific intent of the 
debtor, the essential fact. An intent to prefer is not re- 
quired to be specifically proved, but is conclusively pre- 
sumed from the effect of the transaction in giving one 
creditor a greater percentage of his debt than any other 
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creditor of like class. If a preference would inevitably 
result, then it is conclusively presumed that a preference 
was intended. Wilson v. Nelson, 183 U. 8. 191; Branden- 
burg, Bankruptcy (2d ed.), 562, and authorities cited. 
Where a creditor has reasonable ground to believe that 
the debtor is insolvent, and the obvious effect of the re- 
ceipt of money in satisfaction of the obligation under 
those circumstances is to give him an advantage over 
other creditors, he is chargeable with notice of intention 
to prefer. Pirie v. Chicago Title & Trust Co., 182 U. S. 
488. We are, for the reasons given, of the opinion, as was 
held in the first opinion in Hackney v. Hargreaves Bros., 
3 Neb. (Unof.) 676, that the trial court erred in submit- 
ting to the jury the question of whether the transactions 
between Kettering and Erlenborn and the defendants 
were or were not bona fide sales of accounts, or whether 
they were entered into with a view to securing a preference 
in violation of the bankruptcy law. 

One other question seems to require consideration. This 
refers to the ruling of the trial court in excluding as evi- 
dence the schedule of liabilities filed by the bankrupt in 
bankruptcy proceedings. In the former opinion in the 
Raymond case this ruling was approved. The authorities 
hold such evidence adinissible, not as conclusive of the 
alleged insolvency, but as tending to prove that issue. 
The schedule was a part of the pleadings in the bank- - 
ruptcy proceedings, and defendants in these actions are 
sought to be charged by the trustee as having been given 
an unlawful preference as creditors of the bankrupt. All 
the creditors of the bankrupt were parties to the bank- 
ruptcy proceeding. In re Pekin Plow Qo., 112 Fed., 308, 
50 ©. C. A. 257; In re Frasier, 117 Fed. 746; In re Beer- 
man, 112. Fed. 662; Logan v. Nebraska Moline Plow Co., 3 
Neb. (Unof.) 516. 

“The books of a bankrupt are competent evidence on the 
question of his insolvency within four months of the date 
of the filing of the petition, and while not conclusive are 
ordinarily important evidence entitled to much weight; 
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the schedules and inventory and appraisement are also 
evidence on the same question.” In re Docker-l'oster Co., 
123 Fed. 190. 

See, also, Martin-Brown Co. v. Henderson, 9 Tex. Civ. 
App. 180, 28 S.W. 695; Ball v. Bowe, 49 Wis. 495; Von 
Sachs v. Kretz, 72 N. Y. 548; Lowell, Bankruptcy, sec. 98. 
The adjudication of bankruptcy is manifestly admissible in 
evidence for the purpose of establishing the fact of in- 
solvency, and it can scarcely be doubted that the schedule 
of liabilities, as against the parties to the controversy, and 
upon which the adjudication is based, are likewise admis- 
sible, not only as evidence of the same class or character 
as the books of the bankrupt but also for the purpose of 
showing the grounds upon which the judgment of bank- 
ruptcy was rendered. The defendants in the actions are 
not third parties in the sense that they are in no wise 
connectéd with the bankruptcy proceedings, because, for 
the purpose of these controversies, and in determining 
their liability, they are sought to be charged as creditors 
of the bankrupt having received unlawful preferences, and 
for such purposes were necessarily parties to the bank- 
ruptey proceedings. The schedule of liabilities of the 
bankrupt should have been, on the issue of insolvency, 
admitted in evidence. 

It follows from what has been said that the opinion and 
* judgment announced in the first above mentioned case 
should be adhered to, and that the judgment in the case 
of Hackney, Trustee, v. Raymond Bros. Clarke Co., here- 
tofore entered, should be vacated, and a judgment ren- 
dered reversing the judgment of the trial court, and both 
causes remanded for further proceedings not inconsistent 
with the views herein expressed. 


_ JUDGMENT ACCORDINGLY. 
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First NATIONAL BANK OF HOLDREGE, NEBRASKA, V. JOEEN A. 
JOHNSON, TRUSTEE IN BANKRUPTCY OF THE ESTATE OF 
NELS ANDERSON ET AL. 


Frep Apri 22, 1903. No. 12,816. 


= . 


Mortgagee: ATrACHUMENT. A mortgagee of chattels does not waive 


or lose his lien by causing an attachment to be levied upon the 
mortgaged property. 


2. Chattel Mortgage: Recorpina: Bankrurrcy. A chattel mortgage 
executed and delivered more than four months prior to bankruptcy 
of the mortgagor, is not voidable because not recorded until a sub- 
sequent date within such period of four months. 


3. : Derecrive Description. A chattel) mortgage which would 
be invalid as against creditors and purchasers in good faith by 
reason of defective description of the property mortgaged, may be 


good as between morigagor and mortgagee, where the property 
in fact mortgaged is identified. 


INDEFINITE DEscrierion. Such a case differs from one where 
no specific chattels are mortgaged, but there is an attempt to mort- 
gage a certain number out of a mass without separating or identi- 
fying them. 


5. Lien: ARTICLES NOT SEPARATED FRoM Mass. No lien upon specific 
chattels is created in a case of the latter sort until they are sep- 
arated or identified and it is agreed that the mortgage shall apply 
to them. 


6. Bankruptcy: Prererence. If a chattel mortgage is executed more 
than four months before bankruptcy, which creates no lien on 
specific chattels, and afterwards, within the four months, while 
the mortgagor is insolvent, he separates or-identifies certain chat- 
tels and agrees that the mortgage shall apply to them, the lien is 
created then for the first time, and constitutes a preference within 
the meaning of section 60 of the bankruptcy act. 


7, Question for Jury. Evidence examined, and held to present a ques- 
tion for the jury whether the specific chattels in controversy were 
mortgaged in the first instance, or were afterwards agreed upon 
as the mortgaged property: 


Error to the district court for Phelps county: Ep L. 
ADAMS, Disrrict JupeE. Reversed. 


James I. Rhea, John L. McPheeley, John M, Stewart 
and Thomas C. Munger, for plaintiff in error. 
45 


642 NEBRASKA REPORTS. _ [VOL. 68 


First Nat. Bank of Holdrege v. Johnsoy. 


Hector M. Sinclair and William P. Hall, contra. 


Pounpn, C. 


One Anderson, whose trustee in bankruptcy is plaintiff 
in this case, executed a chattel mortgage to the cashier of . 
the I"irst National Bank of Holdrege, the defendant herein, 
on June 23, 1900, whereby he mortgaged “76 head of fat 
steers now in my feed lots, mostly reds, average weight 
about 1,500 pounds, branded 6 on side.” This mortgage 
was given to secure a note made in renewal of prior in- 
debtedness and for an additional loan of money. Shortly 
thereafter Anderson, who was hopelessly insolvent, dis- 
appeared. The officers of the bank, becoming aware of 
his absence, went to look at the cattle, and were unable 
to find any which entirely answered the description. 
Thereupon they sued out an attachment, which was levied 
upon sixty-eight fat steers, the property now in contro- 
versy. On November 8, following, Anderson’s creditors 
filed a petition to have him adjudged a bankrupt, and an 
adjudication to that effect followed on February 16, 1901. 
The bank, after obtaining possession of the cattle levied 
upon, proceeded to ship them for sale, and applied the 
proceeds upon its note. The attachment suit was dis- 
missed on December 20, 1900, presumably by reason of the 
pendency of proceedings in bankruptcy. 

A verdict for the plaintiff was directed in the trial court 
upon the ground that the defendant had lost whatever 
lien it might have had upon the cattle under its mortgage 
by causing an attachment to be levied upon them. There 
is a long line of cases holding that a mortgagee waives or 
loses his lien by attaching the mortgaged property. Hvans 
v. Warren, 122 Mass. 303; Whitney v. Farrar, 51 Me. 418; 
Libby v. Cushman, 29 Me. 429; Haynes v. Sanborn, 45 N. 
H. 429; Dyckman v. Sevatson, 39 Minn. 182, 39 N. W. 73; 
Cox v. Harris, 64 Ark. 213, 41 8. W. 426; Dix v. Smith, 9 
Okla. 124, 60 Pac. 303. On the other hand, there is equally 
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good authority for the contrary view. Byram v. Stout, 
127 Ind. 195, 26 N. E. 687; Barchard v. K ohn, 157 Ill. 579, 
41 N. E. 902; Howard v. Parks, 1 Tex. Civ. App. 603, 21 
S. W. 269. The leading cases on the respective sides of 
- this question are Evans v. Warren, and Byram v. Stout. 
In Evans v. Warren, the ground of decision was, in sub- 
stance, that under the laws of Massachusetts the equity 
- of redemption of personal property was not subject tu 
attachment, and hence, when the mortgaged property was 
attached, there must necessarily be a waiver of the mort- 
gage lien. The court said: 

“The liens respectively created by mortgage and by 
attachment on the same property are essentially different, 
and can not coexist.” 

The subsequent cases followed this decision without 
much independent examination of the subject, and in Cow 
ve. Harris, supra, and Dis v. Smith, supra, the latest de- 
cisions supporting this view, no reference is made to the 
subsequent cases taking a contrary position, but the rule, 
as announced in Evans v. Warren, is treated as settled. 
The first to question the universal applicability of the 
doctrine of Evans v. Warren was Mr. Jones, in his 
work on Chattel Mortgages. Jones, Chattel Mort- 
gages, sec. 565. He suggested that where the stat- 
ute made a chattel mortgage a mere lien upon the 
property without creating any title, it was probable that 
an attachment of the mortgaged property would not 
amount to a waiver of the lien, but would be regarded 
merely as a cumulative remedy. This view was adopted 
in Byram v. Stout, supra, where the question was re-ex- 
amined somewhat thoroughly. In Barchard v. Kohn the 
eround was gone over once more, and Byram v. Stout was 
followed. To our minds, the reasoning of these cases is 
much more satisfactory, and more in accordance with the 
law in this state as to the nature of a chattel mortgage. 
Mortgaged chattels in this state are undoubtedly liable to 
execution or attachment, subject to the mortgage. There 
is no reason why the mortgagee himself may not proceed 


G44 NEBRASKA REPORTS. [ VOL. 68 


First Nat. Bank of Holdrege v. Johnson, 


against the property by either of these writs, the same as 
any other person. Jf he has other debts which he wishes 
to enforce against the surplus, or if the security of the 
mortgage is limited to a portion of his claim, and he 
desires to enforce such claim for the deficiency against any 
surplus that may accrue, or if, as in the case at bar, he is 
in doubt whether the property which he finds in the pos- 
session of the mortgagor is the property mortgaged or 
some other property, and is desirous to protect his claim 
by prompt proceedings, we see no ground for thinking that 
he has done anything inconsistent with the claim of lien 
under his mortgage. It is not a case of asserting title in 
himself in one proceeding and title in the mortgagee in 
another. Both the mortgage and the attachment recog- 
nize a title in the mortgagee. We are therefore of opinion 
that a mortgagee of chattels does not waive or lose his 
lien by causing an attachment to be levied upon the mort- 
gaged property. 

It is contended, however, that the cattle seized and sold 
by the bank are not the cattle covered by its mortgage. 
There is no controversy as to the cattle seized and sold. 
They are described in the petition and admitted in the 
answer to be those upon which the attachment was levied, 
described in the return of the sheriff as “68 head of fat 
steers, 4 black and 64 red and white spotted, of various 
brands.” This is obviously a different description in some 
important particulars from that contained in the mort- 
gage, and the question arises whether the bank can justify 
under the mortgage in view of this discrepancy. If there 
was merely a defect or error of description so that the 
mortgage created a lien on these specific cattle as between 
the parties, and they were afterward identified by the par- 
ties as being the cattle actually mortgaged at the time the 
instrument was executed, the bank is entitled to judgment; 
if, on the other hand, these cattle are not the cattle which 
were mortgaged, or if the mortgage did not create a lien 
upon them. when executed, but they were afterward 
agreed upon as the subject of the lien, and a lien upon 
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them was created in this manner, an entirely different 
question is presented. The mortgage was executed more 
than four months prior to bankruptcy, and the fact that 
it was not recorded until subsequently, and within the 
period of four months, does not render it voidable. Stew- 
art v. Hopkins, 30 Ohio St. 502; Clark v. Hezekiah, 24 Fed. 
_ 663; Folsom v. Clemence, 111 Mass. 278; Asbury Park 
Building & Loan Ass’n v. Shepherd, 50 Atl. (N. J. Eq.) 
65; In re Wright, 96 Fed. 187. 

A chattel mortgage which would be invalid as against 
creditors and purchasers in good faith for defective de- 
scription of the property mortgaged may be good as be- 
tween mortgagor and mortgagee where the property in 
fact mortgaged is identified. Leighton v. Stuart, 19 Neb. 
546. In the case at bar the bank seized certain cattle, 
which it now asserts were the cattle actually mortgaged, 
and it offered to prove that Anderson afterwards ac- 
quiesced in the sale of these cattle under the mortgage, 
and treated them as such. If this was nothing more than 
an identification of cattle which had always been subject 
to the mortgage, we think such evidence admissible, and 
that on proof of this fact the bank would have sustained 
its defense. Such a case differs, however, from one where 
no specific chattels are mortgaged but there is an attempt 
to mortgage a certain number out of a mass without 
separating or identifying them. No lien upon any specific 
chattels is created in a case of the latter sort until they 
are separated or identified, and it is agreed that the mort- 
gage shall apply to them. Price v. McComas, 21 Neb. 195; 
Jones, Chattel Mortgages, secs. 56, 60. If the cattle seized 
and sold were, as there is much in the evidence to suggest, 
merely part of a larger number of cattle in the feed lots of 
the mortgagor at the time the instrument was executed, 
and were not at that time in any way separated or identi- 
fied, but afterwards and within four months of bank- 
ruptcy, and while the mortgagor was insolvent, they were 
separated or identified through the seizure made by the 
bank, and the mortgagor acquiesced in such separation 
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and identification, and expressly or by acquiescence agreed 
that the mortgage should apply to them, it is obvious that 
the lien was created then for the first time, and that there 
was a preference within the meaning of section 60 of the 
bankruptcy act. In re Ronk, 111 Fed. 154. Such would be 
the case even more clearly, if there was a substitution of 
the cattle now in controversy for others contemplated by 
the instrument as executed. In either case the bank has 
not justified, and its defense under the mortgage must 
fail. From an examination of the record we are unable 
to say which view should be taken. The evidence is meager 
on this point, and no little reliance must be placed upon 
circumstances. Anderson’s testimony is in the form of a 
deposition, in which he speaks of the cattle mortgaged as 
if a specific lot of cattle had been intended from the first. 
But this is rather an inference from all of his testimony 
than anything which is directly testified to. On the other 
hand, he speaks of them as having been on his farm, 
“mixed up with a lot of other cattle,’ and the evidence 
shows that there were a number of steers attached which 
are quite as much within the description in the mortgage 
as at least some of those taken and sold. The bank seems 
to have been unable from the mortgage, or from such in- 
formation as it could obtain at the time it brought the at- 
tachment suit, to identify any cattle as subject to its 
mortgage. There is circumstantial evidence on each side. 
Under these circumstances we think the question was one 
for the jury, and that the direction of a verdict can not be 
upheld. , 

It is suggested that at the time the bank sold the cattle 
an attachment suit was pending, so that it had no right 
to foreclose by sale, and that the sale had was not au- 
thorized by the mortgage, in that it was private, and out 
of the state. But it appears that the value of the cattle 
was less than the amount due upon the note secured by 
the mortgage, and hence, even if the bank were liable for 
conversion by reason of improper foreclosure sale, so long 
as it would be liable only for the difference between the 
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amount of the debt and the value of the property, plaintiff 
has nothing to complain of. 

We therefore recommend that the judgment be reversed, 
and the cause remanded for a new trial. 


BaRngs, C., concurs ;-OLDHAM, C., did not sit. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause is remanded for a new trial. 


REVERSED AND REMANDED. 


CHARLES M. ParkeER, ADMINISTRATOR, V. JOHN T. WELLS 
ET AL. 


Fitep Apri 22, 1903. No. 12,662. 


1. Action by Administrator: DEFENSE: Payment. An account need 
not be presented to and allowed by the probate court in order to 
entitle the holder to plead it as payment upon a note made to a 

. party since deceased, provided the deceased in his lifetime agreed 
that the account should he credited as a payment on the note. 


2. 


CoMPETENCY oF WIFE AS A WITNESS. A wife may testify in 
favor of her husband in relation to conversations and transactions 
had with a person since deceased in all cases except where the 
result of the suit, if favorable to the husband, would invest her 
with some direct legal interest in the subject of the controversy. 


3. Instruction: Evmence. It is error to submit to the jury as an 
issue of fact a question material to the case, regarding which there 
is no evidence to support a finding. 


4, New Trial: District Courts. The rule acted upon by the supreme 
court that it will not interfere where the trial court has overruled 
a motion for a new trial grounded upon the insufficiency of con- 
flicting testimony, does not apply to the district courts. These 
courts should independently exercise their power in this respect, 
without restraint from the rule which governs appellate tribunals, 
and, taking care not to invade the legitimate province of the jury, 
grant new trials whenever it appears that substantial justice has 
not been done between the parties. : 


Error to the district court for Lancaster county: Ep- 
waRD P. Hotmgs, District Jupce. Reversed. 
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Willard EF. Stewart and Allen W. Field, for plaintiff in 
error. 


Lionel C. Burr and Elmer E. Spencer, contra. 


DurFrFin, C. 


Plaintiff in error is administrator of the estate of John 
E. Haas, who departed this life June 28, 1896. Among 
other effects of the deceased, the administrator came into 
possession of a note made by the defendants in error for 
the sum of $118, drawing interest at the rate of ten per 
cent. per annum, upon which this action was brought. 

The answer alleges payment, and sets out four different 
items of work and labor performed for the deceased in his 
lifetime at an agreed price, and which, it is alleged, he 
agreed to credit upon the note; also one cash payment 
of $25. 

The case was submitted to the jury under instructious 
which we regard as fair to the plaintiff in error so far as 
relates to the payments thus claimed, and the jury. re- 
turned a verdict for the defendants. 

Carrie E. Wells, wife of one of the defendants in error, 
was allowed to testify to conversations had with the de- 
ceased, over the objections of the plaintiff in error, and it 
is now insisted that she was incompetent, under the pro- 
visions of section 329 of the Code of Civil Procedure, and 
Wylie v. Charlton, 43 Neb. 840, is cited as an authority in 
support of this contention. That case went to the extent 
only of holding the wife incompetent as a witness in favor 
of her husband in an action to establish his title to real 
estate in which she would have a dower interest. The 
court said (p. 851): . 

“In this state a woman by marriage becomes entitled to 
an inchoate estate of dower in all the land whereof the 
husband is seized of any estate of inheritance during the 
coverture. (Compiled Statutes, ch. 28, sec. 1.) This is 
an interest which, when it once attaches, remains and 
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continues a charge or incumbrance upon the real estate, 
unless released by the voluntary act of the wife or ex- 
tinguished by operation of law. A sale of land under 
execution upon a judgment against the husband alone will 
not defeat it. Butler v. Fitzgerald, 48 Neb. 192. While 
the estate thus acquired is not one in possession, it is such 
a present vested interest of a legal character, and creates 
- such a direct legal interest in an action to establish title 
in her husband, as falls within the inhibition of section 
329. The object of this section was to prevent a party 
testifying against the representatives of a deceased per- 
son, where the interest of such party in the result of the 
action is of such a character as to hold out a temptation 
to perjury to such an extent as to run counter to the 
policy of the law. Surely the acquisition of an estate, 
even one to take effect in futuro, but of such a character 
as to be recognized at law, and not capable of being de- 
feated by any act of the tenant, presents such an interest. 
We are aware that at common law it was held that the 
interest of an heir apparent did not disqualify him, but no 
one could be the heir of a living person. No present in- 
terest was recognized in the heir apparent. His estate 
might be defeated by the conveyance or will of his an- 
cestor. The law does recognize an inchoate estate of dower 
and no act of the husband can defeat such estate.” 

This language makes it clear that it-is only in actions 
involving the title to real estate and where the success of 
the husband would invest the wife with a present estate of 
dower in the land involved, that the statute is applicable, 
or where she can be said to have such a direct legal in- 
terest as would disqualify her as a witness. 

A further objection is made that the items set out in 
the answer as a payment on the note were never presented 
to the probate court as a claim against the estate of the 
deceased and allowed by the court. If these items were 
pleaded as a set-off this objection would be good; but such 
* is not the case. The items are set up as payments made 
upon the note, it being specifically alleged in the answer 
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that Haas agreed to credit these several items on the note 
as a payment of so much cash. 

One item of work and labor amounting to $22 is al- 
leged to have been done after the death of Haas, at the 
instance and request of Elmer J. Burkett, the special ad- 
ministrator of the estate at the time. 

It appears from a stipulation made between the parties 
on the trial that Burkett was. not appointed administrator 
of the estate until some months after the alleged agree- 
ment and after the work was done. Notwithstanding this 
state of the record the court in its sixth instruction sub- 
mitted to the jury the question whether Burkett was ad- 
ministrator of the estate of Haas at the time and whether 
he made the agreeement as alleged. 

The rule is-of universal application that it is error to 
submit to the jury as an issue of fact a question material 
to the case regarding which there is no evidence to sup- 
port a finding. 

The record entry made by the court on its order over- 
ruling the plaintiff’s motion for a new trial contains a re- 
cital to the effect that where there is any evidence to sup- 
port the verdict it will not be disturbed. Relating to this 
matter, we can not forbear quoting from the opinion in 
Dewey v. Chicago & N. W. R. Co., 31 la. 373, 377, with 
the suggestion that it announces a rule for the guidance 
of trial courts which should be unhesitatingly followed in 
all cases. It is as follows: 

“We therefore avail ourselves of this occasion to cor- 
rect what we understand to be a very general misappre- 
hension on the part of district and circuit judges in re- 
spect to the rule as to new trials in the nist prius couris. 
This court has repeatedly declared the rule for itself (and 
such is the rule in most appellate tribunals), that where 
the evidence is conflicting and the nisi prius court has 
overruled a motion for a new trial, grounded upon the in- 
sufficiency of the evidence, we will not interfere. And 
this because, first, the jury have found the verdict and 
given credit to the witnesses on the one side of the con- 
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flict; second, the judge, who also heard the testimony from 
the mouths of the witnesses, and weighed the samme in the 
balance of his more cultured and accurate leyal judg- 
ment, has, by overruling the motion, given his approval 
and indorsement to the verdict; and third, this court can 
never have the benefit of observing the conduct and de- 
portment of the witnesses while testifying, nor even the 
peculiarity of their expressions, but generally only the 
substance of their testimony and often in the language of 
the attorneys interested in the cause. A mention of these 
considerations upon which the rule for the appellate courts 
is (in part) founded, is sufficient to show that the rule 
ought not and does not have any application whatever to 
the nisi prius courts. Those courts ought to independently 
exercise their power to grant new trials, and, with entire 
freedom from the rule which controls appellate tribunals, 
they ought to grant new trials whenever their superior 
and more comprehensive judgment teaches them that the 
verdict of the jury fails to administer substantial justice 
to the parties in the case. Whenever it appears that the 
jury have, from any cause, failed to respond truly to the 
real merits of the controversy, they have failed to do their 
duty, and the verdict ought to be set aside and a new 
trial granted. But while the greatest freedom on the part 
of nisi prius judges should be exercised in setting aside 
verdicts, in order to secure and effectuate justice, yet 
judges ought to use caution in the exercise of the power 
so as not to invade the legitimate province of the jury 
when they have manifested a fair and intelligent consid- 
eration of the evidence submitted to them, nor to inju- 
riously protract litigation in pursuit of invariable and 
absolute justicé in every case, for this can not be attained.” 
We recommend a reversal of the judgment. 


Amps, C., concurs. 


ALBERT, C., concurring. 
I concur in the conclusion, but I do not think the sug- 
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gestion from the supreme court of Iowa embodied in the 
opinion is necessary to a decision in the case, or that it is 
called for at this time. It seems to me to savor of a 
license to ignore the verdict of a jury in any case where 
it does not meet the approval of the trial judge. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


A. B. BENNETT ET AL, V. WILLIAM OTTO ET AL. 
Fitep APRIL 22, 1903. No. 12,874. 


1. Proceeding in Error: Morton ror NEw Tria: License Boarp. A 
motion for a new trial is not necessary in order to obtain a review 
of the judgment of the district court entered on the hearing of 
an appeal taken from the order of a license board granting or re- 
fusing a license to sell intoxicating liquors. 


2. Appeal from License Board. On the hearing of such wpeee the 
district judge should exercise his. independent judgment, being 
governed by the evidence found in the record alone; his judgment 
should not be controlled or influenced by the finding made ne the 
board from which the appeal is taken. 


3. Evidence. Evidence examined, and held not to support the finding 
of the district court. 


Error to the district court for York county: SAMUEL 
H. Sornsorcer, District Jupce. Reversed. 


F. C. Power, for plaintiffs in error. 


T. L. Norval, Richard 8. Norval and B. F. Norval, 
contra. ; , 


DurrFin, C. 


May 18, 1901, William Otto filed a petition with the 
clerk of the village of Waco, asking that a license be 
granted him for the sale of intoxicating liquors in. said 
village for the ensuing year. A remonstrance was filed, 
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upon which a hearing was had, and the village trustees 
awarded the applicant a license for the sale of liquors for 
one year from May, 1901. Irom the order allowing the 
license, an appeal was taken to the district court and upon 
a hearing the order of tlie board was affirmed. From this 
order a writ of error has been taken to this court. 

The defendants in error first insist that the plaintiffs in 
error have no standing in this court because no motion for 
a new trial was filed and passed on by the district court. 
We do not think that a motion for a new trial is required 
in actions of this character. Section 4, chapter 50 of the 
Sompiled Statutes (Annotated Statutes, 7153), among 
other things, provides that “the testimony on said hearing 
shalt be reduced to writing and filed in the office of ap- 
plication, and if any party feels himself aggrieved by the 
decision in said case he may appeal therefrom to the dis- 
trict court, and said testimony shal] be transmitted to said 
district court and such a»ypeal shall be decided by the 
judge of such court upon said evidence alone.” 

Is this hearing in the district court a trial, within the 
meaning of the law requiring a motion for a new trial? 

In Slobodisky v. Curtis, 58 Neb. 211, 214, it is said: 

“Tt has been often asserted by this court that a motion 
for a new trial is essential to a review of alleged errors 
occurring upon a trial of a cause. By this it is not meant 
that a motion for a new trial must be made in the court 
below to entitle a party to review any case by petition in 
error, although language in some of our opinions is seem- 
ingly in conflict with this statement. The motion is in- 
dispensable where a review of alleged errors and rulings 
occurring during the trial is sought, but the rule has not 
been extended to every order or decision. Thus it has 
been held that no motion for a new trial is necessary to 
review an order sustaining a demurrer to a pleading 
(Hays v. Mercier, 22 Neb. 656; O’Donohue v. Hendrix, 13 
Neb. 255; Scarborough v. Myrick, 47 Neb. 794), a decision 
on a motion to vacate an award (Graves r. Scorille, 14 
Neb. 593), a ruling on a plea in abatement (Bohanan », 
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State, 15 Neb. 209), a judgment affirming or reversing in 
an error proceeding the decision of an inferior court or 
tribunal (Newlove v. Woodward, 9 Neb. 502; Leach v. 
Sutphen, 11 Neb. 527).” 

The case at bar falls clearly within the ruling of the 
case of Leach v. Sutphen, supra. <A case of forcible entry 
and detainer before a justice under the old proceeding was 
taken to the district court upon petition in error; the evi- 
-dence being preserved and the district court determining 
the case from the record thus presented. From the de- 
cision of the district court the case was brought to this 
court by petition in error. In that case it is said (p. 528) : 

“Objection is also made that no motion for a new trial 
was made in the district court. This is unnecessary ex- 
cept in cases where questions of fact are tried and de- 
termined, and as the judgment of the justice was affirmed, 
there was no trial of questions of fact, and no motion was 
necessary.” , 

By the express terms of the statute the district court is 
required to pass upon the appeal from the evidence cer- 
tified to it by the license board alone. Of necessity there 
could have been no rulings by the district court either in 
admitting or excluding evidence; and a trial, a8 we under- 
stand the word, means an original investigation by the dis- 
trict court, and the examination of evidence produced by 
the parties, including the ruling of the court, which, if not 
satisfactory, must be brought to the attention of the court 
by a motion for a new trial. Here there was a mere ex- 
amination of the record presented, and a motion for a 
new trial could have alleged nothing except that the court 
erred in deciding the matter incorrectly upon the record. 

Otto prepared his petition and sought to have the same 
signed by thirty freeholders of the village. of Waco for 
some time prior to May 18, when the same was finally filed 
with the clerk of the board. It appears that there was 
some difficulty in getting the requisite number of free- 
holders to his petition. Before the petition was finally 
signed by the thirty freeholders, thirty-four persons pur- 
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chased about three acres of land lying within the corporate 
limits of the village of Waco—the object being, as the 
witnesses testified, to obtain title to said tract for the 
purpose of a base ball and picnic ground; each subscriber 
pledging himself for one or more shares, at five dollars 
each, as he felt disposed. A deed was made jointly to the 
subscribers to the purchase fund, of date May 12, 1901, one 
day previous to the final completion and filing of the peti- 
tion. It is now insisted that the purchase of this park was 
a scheme instituted by the defendants in error for the pur- 
pose of qualifying the subscribers for shares to sign Otto’s 
petition, and that their subscription and payment of five 
dollars each toward the purchase of this land was for the 
express purpose of making them freeholders; that they 
were not bona fide freeholders within the meaning of the 
statute and their names should not be counted on the 
petition. 

The statute undoubtedly contemplates that thirty bona 
fide freeholders shall sign a petition for the granting of a 
license to sell intoxicating liquors, and if thirty of the 
signers of Otto’s petition were not bona fide freeholders 
within the meaning of the statute, then the village trus- 
tees had no jurisdiction to entertain his petition and award 
him a license. 

In Austin v. Atlantic City, 48 N. J. Law 118, it is said: 

“A deed for lands to many persons for a single con- 
sideration, and with the purpose of qualifying them to 
sign recommendations for inn and tavern licenses, is fraud- 
wlent, and will not constitute them reputable freeholders 
within the statute.” 

And to the same effect is Smith v. Elizabeth, 46 N. J. 
Law 812. 

It is evident, then, that the question whether the eight 
persons to whom objection was made were bona fide free- 
holders, within the meaning of the law, was one of the 
material questions to be determined in the case. The vil- 
lage trustees found that they were, and granted the license. 
The district court, however, refused to express his inde 
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pendent judgment upon this question, but in an opinion 
filed, and which we have examined to ascertain the theory 
upon which he disposed of the case, he expresses the fol- 
lowing views in relation to the consideration to be given 
ihe evidence and the finding of the license board: 
“Objection No. 4, as I have before stated, has given me 
much concern, and I am free to say that if the court were 
sitting as a court of original instance in hearing the testi- 
mony, I am inclined to believe that the court might and 
probably would have reached a different conclusion from 
that reached by the trustees in hearing and determining 
the question as to whether six of the petitioners named in 
the re--onstrance were such bona fide freeholders as to 
entitle them to participate in petitioning for a license. 
The policy of the law is to permit only such class of cit- 
izens and residents of a village to participate in a final 
determination of whether there shall be a saloon petitioned 
for as own the real estate of such village, and to exclude 
those not visited with that dignity of citizenship known 
as a freeholder from participating therein. But it makes 
no distinctions as to degree or duration, prior to the time 
of making such application, of such ownership or such 
freeholdership. That all of the petitioners, thirty-four in 
number, [who] signed said petition were, technically at 
least, freeholders at the time of signing the petition, there 
is no question in the record. But it is claimed that they 
are not bona fide freeholders and that the petitioner and 
others interested with him procured to be conveyed to them 
certain real estate for the express purpose, and only pur- 
pose, of making them eligible as petitioners for a license. 
And to the mind of the court it is a very suspicious cir- 
cumstance at least that this is possibly true, since the real 
estate was conveyed to them not longer than a day before 
the time when they must have signed the petition. That, 
together with the smallness of the holding, constitutes the 
particular reascn urged as the facts upon which is 
grounded the declaration of the remonstrance that they 
were by the connivance of the petitioner made to appear 


» 
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as such freholders only for the purpose of being eligible 
to petition for a license. But this question must neces- 
sarily have been flatly and squarely before the village 
trustees as one of the facts for their determination, and 
they were in a situation, it seems to the court, much better 
able to judge of the value of the testimony bearing upon 
this point than this court; at all events it is one of the 
recognized rules of appellate jurisdiction that where upon 
a controverted question of fact there is. evidence support- 
ing the finding of the tribunal from which appeal is taken, 
such finding will not be disturbed by the appellate court, 
simply because the evidence does not, in the judgment of 
the appellate court, appear to preponderate in support of 
the conclusion reached by the lower court or tribunal; and 
applying this rule to the question in controversy, the court 
feels bound to hold that, there being evidence to sustain 
the bona fides of the transaction before the board of trus-: 
tees, such finding should not be set aside or reversed.” 

This court has authority to review the judgment of the 
district court only; it has no authority to review the rea- 
sons given for the judgment; and, while this is so, we think 
that we should not dismiss this matter without expressing 
our opinion of the rule which should govern the district 
courts of the state on the trial of such appeals in the 
future. : 

The statute makes it the duty of the district court to 
determine the appeal from the evidence alone. The effect 
of this statute is not alone to prohibit the introduction of 
additional evidence upon the appeal, but is to require the 
district court to pass upon questions of law and fact pre 
sented by the record, and give an independent judgment 
thereon. If, as intimated by the district judge in his 
opinion, he should be governed by the rule that where there 
is any material evidence to sustain the finding it will not 
be disturbed, then an appeal from the finding of the vil- 
lage board would be a useless proceeding, because the 
cases are rare indeed where some evidence would not be 
found to support the finding of the license board. The 

46 
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appellant in such proceeding is entitled to the judgment 
of the district judge uninfluenced by the finding of the 
license board, and he is to pronounce judgment from what 
is disclosed by the record before him; being governed solely 
by what he finds therein. The undoubted intent of the 
legislature was that the evidence certified in the record 
should of itself be sufficient to warrant the granting of a 
license. ; 

The reasons calling upon this court to sustain the find- 

ings of a jury where there is evidence to sustain the verdict 
do not exist in favor of the findings of a license board. The 
evidence going to the jury and on which its finding is based 
is carefully guarded by the judge presiding at the trial, 
‘who is watchful to exclude all hearsay, incompetent and 
immaterial evidence and to guard the rights of the parties 
by the strict rules of law governing the trial of a case, and 
‘to see that nothing which may improperly influence the 
verdict is allowed either in the hearing or in the argument 
of counsel. Not only is this so, but in the consideration of 
the case the jury are aided and advised by carefully pre- 
pared instructions covering the questions in issue, and 
their duty is applying the evidence that has been sub- 
mitted to their consideration; and after the opinion of 
the jury has been taken, the court, on a motion for a new 
trial, adds the seal of his approval to the findings of the 
jury by entering judgment on the verdict. The trial of a 
case in a court of record is so carefully guarded that the 
judgment, when finally entered, comes to this court with 
the very strongest presumption in its favor, and, under 
the circumstances, it should not be set aside unless evi- 
dence for its support is so wanting as to make it evident 
that an injustice has been done. These reasons do not 
exist in favor of the finding of the license board, and 
such finding should not, therefore, control or influence the 
action of the district judge in passing upon an appeal from 
an order granting or refusing a license. The legislature 
evidently took all these matters into consideration when 
it framed the statute. 
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Coming now to the evidence in the case, we incline to 
the opinion that at least six of the petitioners were not 
bona fide freeholders. The circumstances under which the 
deed to the park was made, the fact that so many of the 
grantees are young men with no property or other interests 
in the town of Waco to be benefited by the purchase of this 
ground for park purposes, and the fact that they pretend 
that a five dollar interest in this land was taken as an 
“investment,” are all inconsistent with the bona fides of 
the transaction. We can understand why property own- 
ers, permanent residents of Waco, would contribute some- 
thing toward a park for the town, and why the young men 
of the village should desire a ball ground to which they 
might resort for ball play and other sports, and that this 
might induce them to contribute or donate from their 
means toward the purchase of such grounds; but when 
they assert that such investment of their money was for 
profit and that that was the inducement which led them 
to put five dollars in such an enterprise, we are led to look 
for some other motive for their action; and the signing of - 
Otto’s petition the same evening that the deed was made, 
or at latest the next day, indicates quite conclusively that 
a desire to qualify themselves as such signers was the 
principal inducing cause. 

We recommend a reversal of the judgment of the district 
court, and that the case be remanded with directions to 
that court to enter judgment reversing the order of the 
license board and revoking the license granted to Otto. 


ALBERT, ©., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case remanded with directions to that court to enter 
judgment reversing the order of the license board and re- 
voking the license granted to Otto. 


REVERSED AND RBBMANDED. 


660 NEBRASKA REPORTS. [ Vou. 68 


Modern Woodmen of America v. Colman. 


MoperN WoopMEN OF AMERICA Vv. ASA COLMAN ET AL.* 
Finep AprRIL 22, 1903. No. 11,294. 


1. Fraternal Insurance Association. A benevolent association which 
issues benefit certificates to its members, payable from a fund 
maintained by assessments upon the certificate holders, is, in 
effect, a mutual life insurance company, and is governed by the 
general rules of law applicable to such companies. Supreme 
Lodge Knights of Honor v. Davis, 26 Colo. 252. 


2. Waiver of Forfeiture. A forfeiture incurred by the holder of a 
life insurance policy or contract is waived, if the company, with 
Knowledge of the facts, subsequently collects premiums, dues or 
assessments on acount of the contract, and retains them without 
objection until after the death of the insured. 


3. Duty of Agent to Principal. It is the duty of an agent-to make 
known to his principal all facts concerning the service in which 
he is engaged that come to his knowledge in course of his em- 
ployment, and this duty he is, in a subsequent action between 
his principal and a third person, conclusively presumed to have 
performed. This is the foundation of the rule, necessary to the 
public safety, that notice to an agent in the course of his em- 
ployment is notice to his principal. 


REHEARING of case reported in 64 Neb. 162. 


BHrror to the district court for Cass county: Basu S. 
RAMSEY, District JupcEe. Reaffirmed. 


J. W. White, C. A. Atkinson, Jesse L. Root, J. G. John- 
son and Thomas S. Allen, for plaintiff in error. 


Samuel M. Chapman and Mathew Gering, contra. 


AMES, C. 


This cause is resubmitted after the allowance of a mo- 
tion for a rehearing. A statement of the facts will be 
found in the former decision, published in 64 Neb. 162. 
The employment in which the deceased was engaged at 


the time of his death was not prohibited by his contract of 
insurance, but it was stipulated that if he should engage 


* Rehearing denied. See opinion, p. 665, post. 
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therein he should forfeit his beneficiary interest unless he 
should file with the head clerk of the order a written 
waiver of any liability by it for loss by death as the direct 
result of such occupation. He did not file such a docu- 
ment, but the clerk of the local camp, through an assist- 
ant, continued to collect the monthly assessments or dues, 
and to remit them to the head clerk, with full knowledge 
of the circumstances, for a period of three months, and 
until the death of the insured. Correctly speaking, the 
question is not whether the association by this conduct 
of its agent waived a forfeiture, but whether it waived the 
waiver required of the insured. In support of its conten- 
tion that it did not do so the plaintiff in error, upon the: 
reargument, relies principally upon three decisions. The 
first of these is the opinion of the United States court of 
appeals for this circuit, filed after reargument, in Modern 
Woodmen of America v. Tevis, 117 Fed. 369, on August 28, 
1902. From the statement of facts contained in that opin- 

ion it does not appear to be in point in this controversy. 

As we gather from that statement, the contract provided 

for a suspension of the obligations of the company when 
and so long as the insured should be and remain delin- 

quent of an assessment which had fallen due on the first . 
day of the month of August, on the 10th day of which he 
died. He had also defaulted for one day in the payment 
of an assesment which came due on the first day of the 
preceding June, and the contract provided that in such 
case he should not be reinstated without furnishing a writ- 
ten warranty that he was in good health. He did not fur- 
nish the warranty, but the local clerk accepted and re 
mitted his June assessment, and it was contended that in 
consequence thereof the warranty was waived, and the 
insured reinstated. The court decided against this con- 
tention, but how the question became material is not ex- 
plained and we are unable to understand. If a reinstate 
ment had been effected in June, still the deceased would 
have been at the time of his death under suspension for 
delinquency of the August assessment. It could not have 
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been successfully urged that a formal reinstatement after 
one forfeiture or suspension, or a waiver of it, would 
operate as a waiver of a suspension subsequently incurred ; 
and besides, a reinstatement after suspension would have 
amounted substantially to a new contract of insurance 
based upon the warranty of good health. The contract 
of insurance was already abrogated and it could not have 
been renewed by any act of the insured alone. The war- 
ranty, if it had been made, would not have restored the 
obligation of the contract if it had been intentionally un- 
truthful—a matter into which the officers of the company 
would have had a right to inquire. But in the case at bar 
Colman could have continued his contract in force by an 
act of his own volition, and without the concurrence of 
the other party thereto. The Yevis case, as it is described 
in the opinion cited, does not appear to us to be in any 
respect analogous to that now under discussion. But if 
it is so, it is in conflict with principles which have for many 
years been enforced by this court, and it therefore ought 
not to be regarded as an authority here. 

The decision next relied upon is that of this court in 
Field v. National Council of K. & L. of 8., 64 Neb. 226. In 
.that case the deceased had at the time of her death been 
delinquent for more than a year of six monthly assess- 
ments and of quarterly dues, and had been stricken from 
the roll of membership, of all of which facts she had 
full knowledge, but had made no attempt at reinstate- 
ment, either by discharging her delinquencies or other- 
wise. The sole claim in. support of the plea of waiver 
was that through her husband she had made an oral agree- 
ment with the secretary of the local body that she should 
have an extension of time in which to make her payments, 
without affecting her standing or membership. It can not 
be said that the case resembles this in any particular. 

The decision next relied upon is by this court in Royal 
Highlanders v. Scovill, 66 Neb. 218. In that case the con- 
tract provided that in case of delinquency the beneficiary 
certificate should be forfeited and should not be reinstated 
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without full payment, nor unless the holder should be at 
the time in good health. The deceased was critically ill 
of a disease of which she shortly afterward died. She was 
in default of an assessment, which her husband paid to 
the clerk of the local body, who received it in ignorance 
of the illness. It was held that the payment was not made 
in good faith, but fraudulently, and was therefore in- 
effectual. The case does not appear to resemble the one 
at bar. 

Finally it is earnestly insisted that inasmuch as the 
plaintiff in error is a mutual benevolent association, it 
should not be held to the same strict rules as respects for- 
feitures and the waiver of them as are applicable between 
regular insurance companies and their policy holders. 
This consideration would appeal to us with greater force 
if these principles of mutuality and benevolence more fre- 
quently survived the holders of certificates, and were uni- 
formly regarded by the associations as being applicable 
to, and as including, the persons named as beneficiaries. 
A charitable organization which collects its funds with 
avidity, but is astute in finding excuses for not bestowing 
them upon the designated objects of its bounty, is not en- 
titled to any exclusive or especial consideration at the 
hands of the court. The enormous volume of litigation 
with which associations of this kind have flooded the coun- 
try and the extremely technical character of their defenses, 
in many cases, to actions upon their beneficiary certificates 
are a sufficient commentary upon an appeal for tender 
consideration by the judiciary. We agree, rather, with the 
opinion in Supreme Lodge Knights of Honor v. Davis, 26 
Colo. 252, that “a benevolent association which issues bene- 
fit certificates to its members payable from a fund: main- 
tained by assessments upon the certificate holders, is, in 
effect, a mutual life insurance company, and is governed 
by the general rules of law applicable to such companies.” 
_ The certificate held by Colman was not void, but void- 

able. It was optional with him to continue it in force by 
filing a written waiver, and it was optional with the as- 
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sociation so to continue it without such waiver. He was 
not delinquent of dues or assessments, or otherwise liable 
to suspension. The association acted through its agents, 
and being a corporation, it could not act by other means. 
Tt demanded, received and retained his assessments with 
full knowledge of all the circumstances until after his 
death. It can not be supposed that it intended to take 
and keep his money without consideration. The knowl- 
edge of its agent, authorized to make the collection, was 
the knowledge of the company of all the circumstances 
under which the payments were made. This is not the 
same as saying that the agent waived the forfeiture. It 
was waived by the association by taking and retaining the 
money of the insured with notice of all the facts within 
the knowledge of its agent. It is the duty of an agent to 
communicate to his principal all the facts concerning the 
service in which he is engaged that come to his knowledge 
in the course of his employinent, and this duty, in a sub- 
sequent action between his principal and a third person, 
he is, with exceptions not necessary to be here noted, con- 
clusively presumed to have performed. This is the founda- 
tion of the doctrine, necessary to the public safety, that 
notice to an agent is notice to his principal. Mechem, 
Agency, pars. 719, 720; Bradley, J., in The Distilled 
Spirits, 11 Wall. (U. S.) 367. 

Such is the rule with respect to other like agencies, and 
we can see no reason why it is not applicable in this case. 
To hold otherwise would, we think, be to put certificate 
holders to a great disadvantage, and to do them a grave 
injustice. If the plaintiff in error was a regular insurance 
company, there can be no doubt that under the repeated 
decisions of this court it would be held bound. Modern 
Woodmen of America v. Lane, 62 Neb. 89; Home Fire Ins. 
Co. v. Kuhlman, 58 Neb. 488; Nebraska & Iowa Ins. Co. v. 
Christiensen, 29 Neb. 572; Phania Ins. Co. v. Lansing, 15 
Neb. 494; Phenix Ins. Co. v. Covey, 41 Neb. 724; Home 
Fire Ins. Co. v. Hammang, 44 Neb. 566; Mee v. Bankers’ 
Life Ass’n of Minnesota, 69 Minn. 210. 
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The foregoing by no means exhausts the list of authori- 
ties enforcing these principles by this and other courts, 
and we can see no reason why an exception should be made 
in favor of beneficiary associations. 

It is recommended that the former decision of this court 
be adhered to and the judgment of the district court 
affirmed. ; 


Dvurrin, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former decision of this court 
be adhered to and the judgment of the district court 


AFFIRMED. 


On motion for rehearing the following opinior. was filed 
July 8, 1903. Rehearing denied: 


Opinions Prepared by Commissioners. Where opinions are prepared 
by commissioners, they must be permitted, necessarily, to state 
their reasons in their own way, without binding the court to all 
that is said erguendo, even though it concurs in the conclusions 

‘of law and express findings of fact. Williams v. Miles, ante, 
p. 479. 


Howcoms, J. 


In this application for a rehearing by the plaintiff in 
error, some objections are presented to the opinion last 
filed, in which a former judgment of affirmance was ad- 
hered to. Modern Woodmen of America v. Colman, ante, 
p. 660. Most of the propositions urged as grounds for 
granting a rehearing have, we think, been fully discussed 
and correctly disposed of in the opinion last filed. While 
it is urged that the opinion in the case at bar is in conflict 
with the principles controlling in the cases of Field v. Na- 
tional Council of K. & L. of S., 64 Neb. 226, and Royal 
Highlanders v. Scovill, 66 Neb. 213, we entertain the view, 
as pointed out in the opinion in this case, that the cases 
referred to are readily distinguishable and that there 
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exists no inconsistency or conflict of a substantial char- 
acter between these several cases. Upon the main points 
decided in the present case, it is not to be denied that there 
is a conflict of authority between the holdings in this and 
other jurisdictions. This is especially noticeable by refer- 
ence to some of the recent decisions of the federal courts 
where kindred questions were under consideration and de- 
termined. Northern Assurance Co. of London v. Grand 
View Building Ass’n, 183 U. 8. 308, and Modern Woodmen 
of America v. Tevis, 117 Fed. 369. This court, however, 
after mature consideration, has chosen to adhere to the 
rule as announced by a long and unbroken line of decisions 
in this state, notwithstanding some other courts have re- 
cently adopted a contrary doctrine. Hartford Fire Ins. Co. 
v. Landfare, 63 Neb. 559; Hunt v. State Ins. Co., 66 Neb. 
121. This rule, so far as this jurisdiction is concerned, 
may now be considered as too firmly establislicd to admit 
ef further discussion. 

Our attention is also challenged to certain iene of 
the opinion formulated by the commissioner wherein it is 
suggested that the language used does an injustice to the 
plaintiff in error and the business in which it is engaged, 
and that these remarks of the commissioner, which are 
sanctioned by the court, are an animadversion, not prop- 
erly a part of or belonging to the opinion, and for these 
reasons they should be eliminated therefrom. 

The objectionable portion of the opinion is as follows: 

“Finally it is earnestly insisted that inasmuch as the 
plaintiff in error is a mutual benevolent association, it 
should not be held to the same strict rules as respects for- 
feitures and the waiver of them, as are applicable between 
regular insurance companies and their policy holders. This 
consideration would appeal to us with greater force if 
these principles of mutuality and benevolence more fre- 
qnently survived the holders of certificates, and were uni- 
formly regarded by the associations as being applicable to, 
and as including, the persons named as beneficiaries. A 
charitable organization which collects its funds with 
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avidity, but is astute in finding excuses for not bestowing 
them upon the designated objects of its bounty, is not 
entitled to any exclusive or speci:! consideration at the 
hands of the court. The enormous volume of litigation 
with which associations of this kind have flooded the coun- 
try and the extremely technical character of their defenses, 
in many cases, to actions upon their beneficiary certificates 
are a sufficient commentary upon an appeal for tender con- 
sideration by the judiciary.” 

These remarks were apparently called forth by what 
was said in briefs of counsel for plaintiff in error. While 
it is insisted that nothing was advanced in briefs war- 
ranting the remarks complained of, it is at once apparent 
that otherwise they have no legitimate bearing on the de. 
cision rendered and at most, we think, can be regarded as 
voicing only the individual views of the writer of the 
vpinion. The commissioner deemed it proper to speak 
as he did in meeting an argument which he regarded as 
having been advanced by counsel in thejr briefs. The re- 
marks do not bear directly on any of the essential lega} 
propositions discussed and decided. By reference to the 
syllabus, which mentions the points decided, and on which 
the judgment was based, it will be observed that none 
refer to the discussion indulged in to which exceptions are 
taken. It must be at once apparent to al] that the court 
is not committed to all that may be said arguendo by one 
formulating an opinion. Much that is said by way of argu- 
ment and even in stating a legal proposition must neces- 
sarily be left in a great measure to the individual judg- 
ment and discretion of the author of the opinion. The 
views of the commissioner, s expressed in the excerpt we 
have herein copied, should not be understood as reflecting 
the views of the court, nor that it is committed to the , 
statements contained therein. The essential points dis- 
cussed necessary to a decision in the case were accepted 
and adopted as a correct exposition of the law. That which 
was said by the commissioner in answer apparently, to 
propositions advanced by counsel should not be taken as 
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expressing other than the inc idual views of the writer 
and is not binding on the court, nor does it wish to be 
understood as indorsing the same. The rule adopted in 
the case of Williams v. Miles, ante, p. 479, is applicable 
here. 

The motion for a rehearing is 


DENIED. 


New OMaHA THOMPSON-HOUSTON ELECTRIC LIGHT Com- 
PANY V. ANNA DENT, ADMINISIRATRIX OF THE ESTATE 
OF JAMES R. DENT, DECEASED.* 


Firep Aprit 22, 1908. No. 12,667. 


= 


. Defense: CoNnTRIBUTORY NEGLIGENCE: BURDEN oF ProoFr. In an ac- 
tion for negligence, when contributory negligence is relied upon 
as a defense, the burden of proof is upon the defendant to es- 
tablish such defense, unless contributory negligence is disclosed 
by the petition, or by the evidence introduced by the plaintiff in 
making his case. 


be 


. Finding. Where the evidence on the question, either of negligence 
or contributory negligence, is of such a character that reasonable 
minds might honestly differ as to the inference to be drawn 
therefrom as to such questions, a finding either way thereon 
can not be said to be insufficiently supported by the evidence. 


oo 


. Employer and Employee. An employee has a right to assume that 
his employer has taken due precautions to insure his safety, and 
that the tools, appliances and material furnished by the em- 
ployer are reasonably safe. Aliter, where the employee has 
notice of the defective condition of such tools, appliances or 
material or of facts sufficient to put a man of ordinary prudence 
on inquiry. 


4. Refusal to Give Instruction. The refusal to give an instruction, 
proper in form, is not ground for reversal where such instruc- 
tion is based on a fact the existence of which the jury negative 
by a special finding supported by the evidence, 


Error to the district court for Douglas county: WILL- 
1AM W. Keysor, District JupGe. Affirmed. 


* Rehearing allowed. See opinion, p. 674, post. 
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Edson Rich and Charles E. Clapp, for plaintiff in error. 
Timothy J. Mahoney and James A. C. Kennedy, contra. 


ALBERT, C. 


On the 2d day of August, 1900, Thomas R. Dent com- 
menced work as a lineman for the New Omaha Thompson- 
Houston Electric Light Company, which at that time . 
owned and operated an electric light system in the city of 
Omaha. On the same day, in the course of his employment, 
he was engaged in fastening wires on insulators on the 
crossbars of a pole, upon which a number of wires were 
strung, radiating therefrom to the four points of the com- 
pass. The wires were strung on four sides of the pole, and 
wires of different polarity were on each of the four sides. 
The insulating material on the wires was old and rotten, 
and while Dent was fastening one of the wires to the glass 
insulator, the insulating material on the wires broke or 
cracked on the side of the glass insulator opposite to him, 
as he supported himself at work on the pole at some 
distance from the ground. In attempting to fasten another 
wire, he used a pair of iron or steel pliers to handle it. 
While thus engaged his elbow came in contact with the 
other wire at the point where the insulation was cracked 
or broken, and the wires being alive and of different po- 
larity, the current passed through his body and killed him. 
The widow of the deceased was appointed administratrix 
of his estate and brought this action against the electric 
light company for damages on account of the death of her 
husband, charging that death was caused by the negligence 
of the defendant company. 

The petition contains three specifications of neeligence: 
(1) the use of wires on whicli the insulation had beceme 
old and unsafe; (2) placing wires of opposite polarity on 
the same side of the poles upon which the deceased met his 
death; and (3) not cutting off the current from wires on 
which the deceased was at work when killed. The answer 
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denies any and all negligence on the part of the defendant, 
and charges contributory negligence on the part of the 
deceased. The reply is a general denial. The jury found 
for the plaintiff and Judgment was given accordingly. The 
defendant brings error. 

The court, among other things, instructed the jury as- 
follows: 

“10. An employee is under the same legal duty to care 
for his own safety that his employer is to provide-for his 
protection from accidents. It was the duty of James R. 
Dent while in the performance of his work as a lineman 
to exercise ordinary and reasonable care and caution under 
the circumstances of his situation to avoid electric shocks 
and consequent death. While he had a right to assume 
that the defendant had used ordinary care and diligence 
to make it reasonably safe for him to work on live wires, 
yet he was not at liberty to close his eyes to defects of in- 
sulation which were open and obvious, or which he might 
have seen by using ordinary and reasonable care and cau- 
tion. If you believe from the preponderance of the evi- 
dence that the insulation on wire called No. 2 was broken 
by said Dent when he tied said wire around the glass in- 
sulator; and if you further find from the preponderance 
of the evidence that said break in the insulating material 
on said wire was open and obvious to said Dent, or that 
he ought to have seen it by an exercise of ordinary care on 
his part before he attempted to tie on the next wire; then 
vour verdict must be for the defendant, even though de. 
fendant might have been negligent.” 

The defendant insists that the verdict is contrary 
to the foregoing instruction, because the evidence is un- 
disputed that the break or crack in the insulation, which 
permitted the deceased’s arm to come in contact with the 
wire, was on the top of the turn in the wire and in full 
sight, so that if he did not see it, he should have seen it 
and protected himself against it. But there is sufficient 
evidence to sustain a finding that the insulation on this 
wire was about ten years old; that the ordinary life of 
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insulation is from three to four years; that the use of such 
wire by the defendant was negligence; and that if in- 
sulation had been reasonably good, the break would not 
have occurred. Now, while it is true that the employee 
assumes the ordinary risks incident to his employment, it 
is also true that he has a right to assume that his eniployer 
has taken due precautions to insure his safety. The de- 
ceased was at work on a pole some distance from the 
ground; his feet rested on a crossbar, and he maintained 
his position by means of a supporting belt; the wire on 
which the break occurred was about opposite his shoul- 
ders, and another wire passed between his body and the 
pole. In order to see this break he would have had to lean 
forward and look around: or over the glass insulator on 
which the wire was fastened. The break of the insulation, 
therefore, was not obvious in the sense that it was directly 
within range of his vision. As before stated, he had the 
right to assume that his employer had taken due precau- 
tions to insure his safety. Acting on that assumption, he 
was not required to guard against dangers arising from 
the use of defective material or appliances, and it can-not 
be imputed to him for negligence that he failed to look for 
a break in the insulation, which would not have occurred 
had his employer taken due precautions to insure the 
safety of its employees. 

But it is urged that he knew the insulation was defect- 
ive, because he had called attention to it in the forenoon, 
and had been told that it could not be trusted. But the 
evidence on this point is that at another point on the line 
and some hours before the accident, the deceased had called 
attention to the fact that the insulating material was hang- 
ing in strips from the wire at this point, and was then told 
that it was defective and unsafe. But the defect at that 
point was patent and of a character to arrest the attention 
of ordinary persons, because, as before stated, it was hang- 
ing in strips from the wires. But there is no evidence that 
the insulating material on the wires at the point where the 
accident occurred was obviously defective, or that there 
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was anything about it to indicate to a person not an expert 
that it was old or unsafe. It is contended, however, that 
the deceased was an experienced man and must have known 
from the appearance of the insulating material on the wire 
on which he was engaged that it was old and defective. 
The evidence does show that the deceased was an expe- 
rienced lineman, but it falls far short of showing that his 
experience was of such a character’as to enable him to 
judge of the age or quality of insulating material. In fact, 
it does not appear that he had any experience with in- 
sulated wires, or wires carrying dangerous currents. His 
experience, so far as is disclosed by the evidence, was 
confined to telephone and telegraph lines. Neither the 
pleadings of the plaintiff nor the evidence in support 
thereof disclosed any negligence on the part of the de- 
ceased. Therefore, on the question of contributory negli- 
gence, the burden of proof was upon the defendant. That 
being true, in the face of an adverse verdict, the complaint 
that a finding involved therein is not sustained by suffi- 
cient evidence is unfounded, unless the evidence on that 
point is of such a character that the only reasonable in- 
ference to be drawn therefrom is that the negligence of the 
deceased directly contributed to the injury. The evidence 
before us is not of that character. 

The defendant contends that the second and third spe- 
eifications of negligence in the petition are not sustained 
by the evidence. As to the third, the court directed a 
finding in favor of the defendant, so it requires no further 
notice. As to the second, there is evidence sufficient to 
sustain a finding that had only wires of the same polarity 
been strung on the same side of the pole, the accident 
would not have occurred. It is true there is a substantial 
conflict in the evidence as to whether it would have been 
practicable or advantageous to put only wires of the same 
polarity on the same side of the pole. But the gist of the 
action is whether the defendant did or omitted to do that 
which a man of ordinary care and prudence, under like 
circumstances, having a due regard for the safety of his 
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employees, would not have done or omitted, and whether 
the injury complained of was the proximate result of such 
act or omission. Such questions, on the record presented, 
are questions of fact, and having been resolved against 
the defendant on conflicting evidence, the findings should 
not be disturbed. 

The defendant complains of the refusal of the court to 
give the following instruction : 

“The jury are instructed that if the insulation upon the 
wires on this pole upon which Dent was injured, which 
wires have been designated in the testimony as Nuys. 2 and 
3, was rotten and brittle, and for that reason liable tc 
crack or break upon bending around the glass insulators 
on the arms, and this fact was known to Dent when he 
undertook to attach the wires Nos. 2 and 3, and with this 
knowledge Dent undertook, without protest to this defend- 
ant, to attach said wires to said insulators, the plaintiff 
herein can not complain of the condition of the wires as 
to insulation, and as to that issue you will find for the de- 
fendant. 

“By knowledge is meant not only what Dent actually 
knew but what, from the knowledge of insulation on that 
subject he possessed either from experience, observation or 
the warnings or cautions of creditable persons he ought 
to have known.” 

This instruction is practically the same as the para- 
graph hereinbefore quoted, given by the court on its own 
motion, consequently it was not error to refuse te give the 
cne in question. 

The defendant tendered instructions to the effect that if 
the deceased knew that the wires with and among which 
he was working were live wires, and proceeded to his work 
without protest, the jury should find for the defendant as 
to the third specification of negligence. These instructions 
were refused and rightly, because, as we have seen, the 
court of its own motion directed the jury to find against 
the plaintiff as to that specification. 

Other instructions were tendered to the effect that if the 

47 
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deceased knew that wires of different polarity were strung 
on the same sides of the pole on which he was working, 
and proceeded with his work without protest, the jury 
should find for the defendant as to the second specification 
of negligence. The court refused to give these instruc- 
tions, but submitted a special interrogatory to the jury as 
to whether the deceased knew that wires of different po- 
larity were strung on the same sides of the pole. The jury 
answered that interrogatory in the negative and their find- 
ing on that point is sufficiently sustained by the evidence. 
The jury having specially found that the deceased did not 
know such fact, the refusal of the court to give the in- 
structions covering that hypothesis was error without 
prejudice. 

Numerous other errors are assigned, but the foregoing 
shows only the assignments argued. 

It is recommended that the judgment of the district 
court be affirmed. 


Durrig and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
upinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed June 8, 
1905. Judgment of affirmance adhered to: 


4. Contributory Negligence: Instruction. Whether plaintiff’s intes- 
tate, an experienced lineman with telephone and telegraph wires, 
had such knowledge and experience respecting the handling of 
wires charged with heavy currents of electricity and used for 
lighting and power purposes, and of the character and pliability 
of the insulation thereon as to its being brittle and liable to 
break when twisted in fastening because of age and wear, and 
whether he acted without ‘due care. and caution under the cir- 
cumstances and was chargeable with contributory negligence, 
held, not to be so conclusively proved as that there is no reason- 
able chance of different minds reaching different conclusions, and 
to have been properly submitted to the jury for its determination. 

2. Employee: AssuMPTIon or Risks. An employee assumes only the 


. 
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risks.arising from the appliances and materials to be used by 
him or from the manner in which the business in which he is to 
take part is conducted, when such risks are known to him or are 
apparent and obvious to persons of his experience and under- 
standing. Union Stock Yards Co. v. Goodwin, 57 Neb. 138. 


3. Instruction. Whether or not the employee exercised due care and 
caution in looking for breaks in the insulation on the wire he 
was working with and fastening, and whether he was guilty of 
contributory negligence in respect thereto, held, under the evi- 
dence, to have been properly submitted to the jury for its de- 
termination. 


4. Defective Insulation: Notice. A break occurring in the insulation 
on the wire which was being handled and fastened around a glass 
insulator by the plaintiff’s intestate is not an open and obvious 
defect, notice of which will be imputed to him where, under the - 
evidence, there exists reasonable grounds for difference of opinion 
as to his being able to observe such break in the prosecution of 
the work in which engaged in the ordinary way and without 
making an extra effort specially for the purpose of ascertaining 
the condition of the insulation where the break occurred, after 
the wire was fastened. * 


5. Case Distinguished. The rule announced in New-Omaha Thomp- 
son-Houston Electric Light Co. v. Rombold, ante, p. 71, on the 
evidence in that case as to the duty of a lineman of an electric 
light company to inspect wires with which he was working to 
discover defects, held, not applicable to the case at bar acl the 
case cited is therefore distinguished. 


6. Judgment Affirmed. The judgment of affirmance heretofore en- 
tered, ante, page 668, adhered to. 


Hotcoms, C. J. 


It is insisted by counsel for the electric light company, 
plaintiff in error, that the testimony in this case, when 
interpreted by the rules of law properly applicable, dis- 
closes that the death of the plaintiff’s intestate was caused 
by his own negligence contributing thereto, and, for that 
reason, that the verdict of the jury is against the weight 
of the evidence and contrary to law. In the former opin- 
ion in this case (ante, page 668), the question of contribu. 
tory negligence was given consideration and the conclu-- 
sion reached was that the evidence as disclosed by the 
record was such as to warrant the inference that the de- 
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ceased was free from negligence of a contributory char- 
acter and that the finding of the jury in that regard in 
favor of the plaintiff can not be said to be insufficiently 
supported by the evidence. A rehearing having been 
granted, the cause has been again submitted for further 
consideration. A statement of the facts essential to a 
proper consideration of the errors relied on for a reversal 
of the judgmient obtained in the court below is found in 
the former opinion and need not here be restated. In the 
petition it is alleged that “at said time [when plaintiff’s 
intestate was killed] said James R. Dent was entirely 
without experience in working among electric light wires 
charged with electricity enough to make the same danger- 
ous; that it was then and there the duty of the defendant, 
as the employer of the said James R. Dent, to exercise 
reasonable care and caution in the control, management 
and direction of its employees sent by it to work among 
said wires to the end that the said employees should be 
furnished a reasonably safe working place and to not be 
subjected to unusual and unnecessary dangers.” It is 
strenuously contended that the evidence is undisputed to 
the effect that the deceased was an experienced lineman, 
and that, at the time he went to work for the defendant, he 
told its foreman that he had had eleven years’ experience 
with a telephone company, and that he had had experience 
as a lineman for an electric light company at Salt Lake and 
was familiar with the duties of alineman. Some confusion 
in the argument of this case has, it seems to us, grown out 
of the use of the term “experienced lineman.” The asser- 
tion that the deceased was experienced in the duties per- 
taining to linemen among wires carrying light currents of 
electricity and regarding which there is no specal danger 
to life by coming in electrical contact with such wires, such 
as employment when the duties are those of linemen work- 
ing among wires belonging to telegraph and telephone 
‘ companies, is no doubt true. The evidence, we think, is 
not such as to compel the inference that the deceased was 
an experienced lineman when applied to those working 
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among wires carrying heavy currents of electricity such 
as are a menace to life and which are used for light and 
power purposes as were the wires of the defendant com- 
pany in the case at bar. The situation we have confront- * 
ing us then is that of a person having several years’ 
experience in working with and among telegraph and 
telephone wires and who presumably has acquired that 
degree of knowledge and experience usually possessed by 
men of ordinary intelligence and capacity engaged in such 
employment. We do not find from the evidence in the 
record that it is indisputably established that the deceased 
represented himself to be an experienced lineman in re- 
spect of prior employment requiring him to work with and 
among electric light or other similar wires carrying a 
heavy voltage of electrical currents. While it is in evi- 
dence that the deceased represented that in addition to his 
employment with a telephone company he had worked for 
another company at Salt Lake, it does not appear positively 
that such a company was engaged in electric lighting or a 
similar business in which it is required to use wires 
charged with strong currents of electricity. From the 
whole record it is rather to be inferred that the company 
referred to was a telegraph company. At least the evi- 
dence is not so clear and convincing as to lead irresistibly 
to the conclusion that the deceased had experience in work- 
ing among and with electric light wires prior to the time 
he was employed by the defendant in the case at bar and 
it ig made to appear that on the first day of his employ- 
ment he came to his death by an electrical shock from a 
pair of wires he was working with. It is contended on 
behalf of plaintiff in error that the deceased was charged 
with notice of the defective and decayed condition of the 
insulation on the electric light wires where he was work- 
. ing at the time of his death and assumed the risks and 
dangers incident to the handling of wires in such condi- 
tion. Also that the breaking of the insulation, when one 
of the wires was changed and fastened around the glass 
insulator and then twisted, which permitted the wire as 
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thus exposed to come in contact with his elbow and pro- 
duce a short circuit through his body, thus causing his 
death, was an open and obvious danger which he was 
bound to assume and must be held to have assumed as a 
matter of law and for which the defendant can not be held 
legally responsible. It is obvious that the deceased knew 
he was working with wires charged with heavy currents 
of electricity—that they were “hot wires” as he was in- 
formed. On this point the jury were told in the trial of the 
case, that the deceased having knowledge that the wires 


. With which he was working were live wires, he assumed all 


risks and dangers incident to an employment requiring 
one to handle and work with wires so charged with heavy 
currents of electricity and that the defendant company 
could not be charged with legal responsibility because of 
such fact. The fact, therefore, that the wires were at 
the time carrying currents of electricity of a dangerous 
character is material only in so far as it may have a bear- 
ing on the defendant’s duty to keep them properly insu- 
lated in places where employees were required to work 
with them while in the discharge of their duties in and 
about the work of their employment, or to take other 
precautionary measures such as placing wires carrying 
currents of opposite polarity on opposite sides of the poles 
on which they were strung. 

1. It may be said, then, that without previous expe- 
rience with electric light wires, the deceased began his 
employment with the defendant company by being directed 
to engage with others in the work of changing from one 
place to another on a junction pole, to which was attached 
a large number of wires running in all four directions of 
the compass, some of the wires thereon which were 
charged with a heavy voltage of electricity used for light- 
ing and for power purposes. It was the deceased’s duty 
at the time to receive the wires from another employee 
above him on the same pole and attach them to glass in- 
sulators by wrapping the wire around the glass insulator 
and fastening it by twisting it around itself. Before the 
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wires were handed to him, the insulation was examined 
by the other workman just above him and taped wherever 
the wire was exposed and then handed to the deceased to 
be fastened in the manner stated. Two of the wires thus 
prepared and handed to him were successfully and with- 
out incident attached where they were to be placed.. After 
the third wire had been handed him and while fastening 
it in the manner stated, such wire being one of a pair the 
other being the second wire placed in position, the deceased 
allowed his elbow to come in contact with the upper side 
of the second wire where twisted, the insulation of which 
had been broken in wrapping; and he, having hold of the 
other wire with the instrument he was using in such a 
manner as to permit the current of electricity to pass from 
one wire to the other through his body, received a shock 
which was sufficient to produce death. While it appears 
that the deceased had observed that the insulation at other 
places removed from the place where he was working was 
decayed and hanging down in shreds, we find nothing in 
the record that would necessarily acquaint one, with the 
experience and knowledge the deceased apparently pos- 
sessed, with the fact of the probability of the insulation 
cracking and breaking in being fastened around the glass 
insulators in the manner stated, and of the likelihood of 
receiving a dangerous shock by coming in contact with 
the exposed wire because of such breaking. Manifestly the 
object of the taping of the exposed places on the wire be- 
fore they were handed to the deceased was for the purpose 
of protection to those engaged in the work of changing 
the wires from one place to another on the junction pole, 
and it is a fair inference that the deceased handled the 
wires under such belief. This is as we understand counsel 
for defendant in briefs conceded. It is there said: “The 
undisputed testimony shows that the insulation on the 
wires with which Dent was working was sufficient to pre- 
vent short circuiting by coming in contact with them and 
became dangerous only when a defect or split had been 
made in the insulating by the performance of the work 


680 NEBRASKA REPORTS. [ Vou. 68 


New Omaha Thompson-Houston Bl-ctrie Light Co. vy. Dent. 


upon which Dent was engaged.” When called upon to 
handle the wires in this manner and to replace them as 
he was required to assist in doing he may, we think, be 
justified in assuming that the conditon of the insulation 
when taped in the manner stated was reasonably well 
fitted to be handled for the required purposes, without 
additional risk or danger from the breaking of the insula- 
tion and the exposure of the unprotected wire with its © 
attendant extraordinary hazards and dangers while the 
work was being performed. See Choctaw, O. & G. R. Co. 
ve. McDade, 191 U. S. 64. 

’ We do not think it can be said as a matter of law that 
the deceased was, under the circumstances, guilty of 
contributary negligence because he handled the wires as 
though the insulation would remain intact and serve as a 
protection because of its qualities as a non-conductor of 
electricity. It can not be said that with the experience 
and knowledge he is shown to have possessed that he must, - 
like others with much larger experience, be charged with 
knowledge of the decayed and brittle condition of the in- 
sulation and its liability to break when the wires around 
which it was placed were twisted and this additional strain 
put upon it. The witness Ripley, a witness apparently fair 
and competent to testify, says that he supposes that all 
linemen who had much experience with insulated wire 
would know that the insulation, in the decayed condition 
as was that with which the deceased was working, was 
likely to crack if given a short twist and that it 
was dried out so that it would not give like new 
insulation. He says he knew such to be the fact, 
but that he did not mean that this would be apparent 
to everybody, but only to those of experience in handling 
insulated wires, and then they would have to have expe- 
rience with old and new insulation in order to distinguish 
the difference. This we regard as a fair statement of the 
situation and of the deceased’s knowledge in respect of the 
condition of the insulation on the wires on which he. was 
at work. Taking the knowledge and experience of the 
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deceased as disclosed by the evidence, can it be said that — 
the dangers from the defective or decayed insulation were 
so apparent that the deceased was negligent in respect of 
the manner in which he handled the wires he was working 
with, or assumed these extraordinary risks incident 
thereto? This court has said in speaking with reference 
to the rights, duties and liabilities of master and servant: 
“An employee assumes the risk arising from defective ap- 
pliances used, or to be used by him, or from the manner 
in which a business in which he is to take a part is con-. 
ducted, when such risks are known to’him or are apparent 
and obvious to persons of his experience and understand- 
ing.” Union Stock Yards Co. v. Goodwin, 57 Neb. 138. 
Tt is only the risks and conditions known to him or ap- 
parent and obvious to persons of his experience and under- 
standing, that the employee assumes, when he voluntarily 
enters into or continues in the employment in which he is 
engaged. Chicago, B. & Q. R. Co. v. McGinnis, 49 Neb. 649. 
Judged by the principle of the decisions cited, we think 
the conclusion must inevitably follow that the deceased 
can not be said as a matter of law to have assumed the 
risks incident to the defective or decayed condition of the 
insulation on the wires with which he was working, or that 
he was guilty of contributory negligence in engaging in 
the work and handling the wires when alive or charged 
with strong currents of electricity while covered with such 
. defective or decayed insulation. The questions of negli- 
gence and contributory negligence are questions of fact 
for the jury and not for the court, unless, on the facts ad- 
mitted or conclusively proved, there is no reasonable 
chance of different minds reaching different conclusions. 
2 Cur. Law 1011, and authorities cited. 

2. It is also contended that there was a want of care 
and caution on the part of Dent, required of him while 
engaging in the work he was performing, in that after he 
had fastened the wire on which the insulation became split 
or broken, he ought to have looked at it and examined it 
to ascertain whether the insulation remained intact before 
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he proceeded to tie the wire which he was engaged: in fas- 
~ tening when he received the electrical shock producing 
death. It is urged that the imperfection caused by the 
breaking of the insulation was an open and obvious de- 
fect, the risk and danger of which he was bound to and did 
assume in the further prosecution of the business in which 
he was engaged. This latter question in‘a measure is con- 
trolled by the one already discussed. If the insulation had 
been in such condition as to serve the purpose for which 
it was placed on the wire, it presumably would not have 
broken while being fastened to the glass insulator to which © 
il; was attached. To require the deceased to look for a 
break of this kind assumes that the insulation was de- 
fective and that he had knowledge of, or should have 
known Of its decayed condition and liability to break while 
being fastened in the manner it was, or that it was in view 
of the deceased while doing the work in which he was 
engaged and therefore it was open and obvious. In re- 
spect of the latter phase of the question it appears that the 
deceased was standing on a lower cross-arm with a sup- 
porting belt around his body and fastened to a cross-arm 
farther up. This permitted his body to swing outward 
from: the cross-piece and between which and his body ex- 
tended some wires running parallel with the cross-bars on 
which he was standing and to which the wires he was 
handling were being fastened. The glass insulators to 
which the wires were attached, some three inches in di- 
ameter by four and a half inches in height, were about 
even with the top of his shoulders and the break in the 
wire was on the opposite side from where he was standing. 
Tt seems reasonably clear that the break in the insulation 
produced by the wrapping of the wire was beyond his 
range of vision and that the condition of the twisted wire 
at the point where the break occurred could not be ob- 
served save by making a special effort for that purpose, 
by putting his hands on the arms.and pulling himself up 
closer and above or to one side of the glass insulator be- 
hind which the break was found. It was only by drawing 
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himself up and looking over the crossbars and the insula- 
tor that he could inspect the wire if he so desired and de- 
termine the effect on the insulation with which it was 
covered by the twisting which he gave it in fastening it 
on the glass insulator. The break, therefore, when it 
occurred, was not, under the evidence, so open or obvious 
that it could be seen by the deceased in the ordinary prose- 
cution of the work in which he was engaged. The jury 
was warranted in concluding as a matter of fact that this 
break could only become open and obvious by the de- 
ceased’s taking the extra precaution to ascertain whether 
the insulation had stood the strain put upon it in twisting 
the wire when fastening it upon the glass insulator. On 
this point the court instructed the jury that “if you believe 
from the preponderance of the evidence that the insulation 
on wire called number two was broken by said Dent when 
he tied said wire around the glass insulator, and if you 
further find from the preponderance of the evidence that 
said break in the insulating material of said wire was 
open and obvious to said Dent and that he ought to have 
seen it by the exercise of ordinary care on his part before 
he attempted to tie on the next wire, then your verdict 
‘must be for the defendant even though the defendant might 
have been negligent.” This instruction was in harmony 
with the evidence as disclosed by the record, was a correct ' 
statement of the law and the finding of the jury can not 
be said to be so unsupported by the evidence as that it 
can not be upheld. Whether the deceased exercised due 
care in making these fastenings and in observing the break 
in the insulation on the second wire fastened by him were 
matters regarding which reasonable minds could very 
justly differ, and therefore they became questions pecu- 
liarly within the province of the jury and were properly 
left to it for its determination. New Omaha Thompson- 
Houston Electric Light Co. v. Rombold, ante, p. 54. 

In this connection it is to be observed that whether the 
deceased knew at the time he was working with a pair of 
live wires strung on the same side of the poles was a mat- 
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ter having a material bearing on his conduct in the deter- 
. mination of the question of contributory negligence on his 
part. By a special finding the jury answered the question 
in the negative and thus found upon sufficient evidence as 
a question of fact that he was without knowledge that he 
was handling two wires carrying currents of opposite 
polarity. Had he known this fact his conduct would, in 
all probability, have been different and of course it would 
have been his duty to exercise that degree of care and cau- 
tion commensurate with the known dangers to which he 
was exposed, which a reasonably prudent and cautious 
man of like knowledge and experience would have ex- 
ercised under like circumstances. 

3. It is also argued that instruction number six given 
by the court on its own motion is obnoxious to the rule 
announced in the New Omaha Thompson-Houston Electric 
Light Co. v. Rombold, ante, p. T1. The two cases are 
altogether different and the rule applicable in one does 
not necessarily apply to the other. In ‘the case cited, 
the rule was announced because of testimony therein in- 
troduced tending to show that it was the duty of linemen 
to make an inspection for defects such as were found 
there to exist. The question therein ruled upon does not 
arise in the case at bar. That was an exceptional case 
growing out of the relative duties and liabilities of master 
and servant, because of the character of the evidence re- 
specting the servant’s duties in that particular case, rela- 
tive to the inspection of lines in order to discover and have 
remedied defects found to exist. That is, there was in that 
case evidence tending to show that in addition to the gen- 
eral duties of the lineman, the employee was in.a sense an 
inspector of lines and that it was a part of his duties to 
discover defects and to repair or report them for repara- 
tion. 

As applied to plaintiff’s intestate and the character of 
the employment in-the case at bar, no such questions arise. 
The issues in the present case relate only to the negligence 
of the master as alleged and the alleged contributory negli- 
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gence of the servant pleaded in the answer, as well as his 
assumption of the ordinary risks incident to his employ- . 
ment and those of an extraordinary character which were 
open and obvious. The rule announced in the Rombold 
case can not be successfully appealed to in the case at bar. 
Upon a consideration of the questions presented and 
argued as grounds for a reversal of the judgment obtained 
in the court below in the light of the whole record, we 
are constrained to the view that the judgment of affirm- 
ance heretofore rendered was rightly entered and it is 
accordingly adhered to. si 

: AFFIRMED. 


HARRISON MCCAULEY V. EDITH TYNDALL. 
Fiep Aprit 22, 1903. No. 13,022. 


Allottee of Indian Lands: Ricuts or Wipow. Under an act of 
congress entitled “An act to provide for the sale of a part of 
the reservation of the Omaha tribe of Indians in the state of 
Nebraska,” etc., the widow of an allottee dying before the is- 
suance of a final patent, and without issue, takes a life estate in 
the allotment to her husband, remainder over to his father. 


Error to the district court for Thurston county: Guy 
T. Graves, District Jupcr. Affirmed. ° 


Hiram Chase, for plaintiff in error. 


Thomas L. Sloan, contra. 


ALBERT, C. 


In the case of Porter v. Parker, ante, page 338, it was 
held that the allottee of lands in severalty, pursuant to 
an act of congress entitled, “An act to provide for the sale 
of a part of the reservation of the Omaha tribe of Indians 
in the state of Nebraska and for other purposes,” ap- 
proved August 7, 1882, is seized of an equitable estate in 
fee which, upon his death before the issuance of 9 final 
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patent therefor by the United States, descends to his 
heirs at law, according to the laws of inheritance of this 
state. In that case the allottee died intestate before the 
final patent had issued, leaving a widow and one child. 
The child afterward died intestate, and the contest in that 
case was between the widow and the father of the allottee, 
the former claiming both as widow of the allottee and as 
next of kin of her intestate child; the father as next of 
kin of the allottee. This court resolved the question in 
favor of the widow, placing the decision on the ground 
that on the death of the allottee the land descended to the 
child, and upon her death it descended to the widow as 
rext of kin to the child. It was not found necessary in 
that case to determine the rights of a surviving widow, as 
such, under the grant in question. 

The present case differs in no essential feature from the 
cne just mentioned, save that the allottee died without 
-issue, and the contest is between his father and widow, the 
former claiming the entire estate as next of kin, the latter 
a life estate as widow of the deceased. 

It does not seem that the case referred to leaves any de- 
batable question in the present case. If, as stated in that 
case, the estate of the allottee was one of inheritance, de- 
scending to his heirs according to the laws of inheritance of 
this state, it would seem that section 30, chapter 23, Com- 
piled Statutes (Annotated Statutes, 4930), would be de- 
cisive of the question presented by the record in this case. 
That section provides that if the deceased dies intestate, 
without issue, his estate shall descend to his widow during 
her natural life, and after her death to his father. In view 
of that provision, and the terms of the grant as construed 
by this court, we think it is clear that the widow, the de- 
fendant in this case, took a life estate in the land, with re- 
mainder over to the plaintiff. As that was the conclusion 
reached by the trial court, we recommend that the judg- 
ment be affirmed. 


DUFFiIp and AMES, CC., concur, 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


STATE OF NEBRASKA, BX RPL. FRANK A. KENNEDY ET AL., 
vy. WILLIAM J. BROATCH EY AL. 


Firep Aprit 30, 1903. No. 12,916. 


1. Power of Legislature: Boarp or Frre AnD POLICE Cont MISSIONERS: 
APPOINTMENT. The legislature may by statute confer upon the 
governor the power to appoint members of the board of fire and 
police commissioners of cities of the metropolitan class. Redell 
v. Moores, 63 Neb. 219. 


2. Res Judicata. A judgment, rendered by a court of competent juris 
diction, determining the rights of the litigants on a cause of 
action or defense, is an effectual bar against future litigation 
over the same right determined by such judgment, and is for all 
time, unless reversed or modified, binding on the parties and their 
privies in estate or in law. , 


3. . A “right, question or fact’ distinctly put in issue and 
directly determined by a court of competent jurisdiction as a 
ground of recovery, can not be disputed in a subsequent suit be- 
tween the same parties or their privies, and this even though the 
second suit is for a different cause of action. 


. The right, question or fact which when put in issue and 
determined, to become the subject of the rule of res judicata, 
must be a question of fact as distinguished from an abstract 
proposition of law; and the determination must be with reference 
to such question or questions of fact, although the decision itself 
may be a question purely of fact or a mixed question of fact 
and law or a legal deduction arising from a state of facts com- 
mon to both actions, as for example a decision construing, as a 
matter of law, an agreement is binding between the parties and 
their privies where the same instrument is urged as a ground of 
recovery or defense in a subsequent suit on-a different cause of 
action. 


5. Abstract Question of Law. Abstract questions of law can not be 
made the subject of litigation. There must be real parties and 
a res in dispute that will become res judicata when the litigation 
is determined. State v. Savage, 64 Neb. 684. 


6. Quo Warranto. In an action by proceedings in quo warranto to try 
title to an office, the claim or demand on which the judgment of 
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the court is asked, the subject matter of the controversy, is the 
right to the office for the term in controversy, and the action is 
personal as to the parties claiming the office. 


1. In such action there is no adjudication or determination 
of official rights, duties and powers of the person adjudged to be 
entitled to the office, but solely an adjudication of his right to 
hold the office for the term in controversy and perform its func- 
tions. 

8. JupoMENT. Such an adjudication determining the right of 


a claimant to an office for a specified term does ‘not. determine 
the right of a successor to the office, holding by appointment from 
the same authority for a different term; nor is the successor, 
with respect to the right to the office adjudicated in a prior suit 
for a different term, deemed in privity with his predecessor; nor 
is the subject matter the same in the two suits. 


9, Interveners. Interveners Peabody and O’Connor held to have no 
valid claim to the office as members of the board of fire and police 
commissioners for the terms which are in controversy in the 
present action. 


10. Finding and Judgment. Held, in the case at bar, that the re- 
spondents, appointees of the governor, are the lawfully constituted 
board of fire and police commissioners of the city of Omaha. 


ORIGINAL proceeding in the nature of quo warranto to 
determine the rights of the several parties to office as fire 
and police commissioners of a city of the metropolitan 
class. Frank E. Moores, mayor, et al. intervene. Dis- 
missed as to relators and interveners. Judgment for re- 
spondents. ~ ae 


W. J. Connell a1 : | James H. Adams, for relators. 


Carl C. Wright, Frank T. Ransom and William F. Gur- 
ley, contra. : 


HOo.Lcoms, J. 


This action is brought in this court in the exercise of its 
original jurisdiction, by the filing of an information in the 
nature of quo warranto. The object cf the proceeding is 
to try and determine the respective rights of the relators 
and the respondents to office as members of the board of 
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fire and police commissioners of the city of Omaha. The 
relators’ claim of right and title to the office is based on 
appointments thereto made by the mayor and confirmed 
by the city council in pursuance of a city ordinance en- 
acted for such purpose. The respondents lay claim to the 
office by virtue of appointments made by the governor 
under the provisions of sections 166 and 167, chapter 12¢ 
of the Compiled Statutes, 1901 (Annotated Statutes, 7635, 
7636), said sections being a part of the charter act passed 
by the legislature for the government of cities of the metro- 
politan class to which the city of Omaha belongs. The 
mayor and city council have intervened in the action, but 
by their pleadings present no question or issue different 
from those presented by the pleadings of the respondents 
and the relators. 

The power and authority to appoint members of the 
board of fire and police commissioners by the governor 
has been a subject fruitful of much litigation in this 
court, as is evidenced by the following cases: State v. 
Seavey, 22 Neb. 454; State v. Moores, 55 Neb. 480; State 
v. Kennedy, 60 Neb. 300; Redell v. Moores, 63 Neb. 219; 
State v. Savage, 64 Neb. 684. All the above cited cases 
have a bearing either direct or remote on the present con- 
troversy and should be referred to for a better under- 
standing of the questions herein presented for considera- 
tion and discussion. 

The prior litigation as well as the present is directly 
traceable to a difference of opinion prevailing in respect 
of the power of the legislature to authorize the appoint- 
ment of members of the board of fire and police commis- 
sioners of the city of Omaha by the governor, as is pro- 
vided he shall do by the sections of the charter act to 
which we have referred. It is the contention of the re- 
lators and the interveners, the mayor and the city council, 
as it has been by one of the parties litigant in these several 
prior cases, that the act authorizing appointments to be 
made by the governor is unconstitutional and void, as 
being violative of the principles of “home rule” or the 

48 
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“right of local self government” of the municipalities of 
the state. But two fundamental questions are presented 
for consideration in the present action; one being the 
alleged unconstitutionality of the act referred to, and the 
other, the question of whether the rights of the parties 
herein are not to be controlled and determined by the ap- 
plication of the doctrine of res judicata. It is insisted that 
by reason of the matters litigated and the judgments ren- © 
dered in two of the cases heretofore cited, namely, State 
». Moores and State v. Kennedy, supra, the respondents 
can not now be heard to assert title and right to the office 
of which they are the present incumbents. 

Regarding the first question presented for our considera- 
tion, namely, the alleged unconstitutionality of the act 
under which the governor appointed the respondents to 
the office now held and claimed by them, it would serve 
no useful purpose to again discuss the subject at length. 
While the act was held unconstitutional in State v. 
Moores, in the more recent case of Redell v. Moores, supra, 
the Moores case was overruled and the act held to be with- 
in the constitutional powers of the legislature. It would 
be altogether profitless for us now to enter into a further 
discussion of the much mooted legal propositions involved, 
nor do we understand counsel to urge it in more than a 
perfunctory manner. The Redell-Moores case should be 
accepted as the deliberate expression of the court on this 
branch of the litigation, and we adhere to the conclusions 
announced and the principles of law as expressed therein. 
On this subject the views of a majority of the court as at 
present constituted are also manifested in the opinion 
formulated by the present chief justice in the case of 
State v. Kennedy, supra. 

Chief reliance for a judgment in favor of the relators 
in the case at bar is based on the proposition that the 
judgments rendered and the matters litigated in the two 
cases, State v. Moores, and State v. Kennedy, supra, are 
res judicata as to all the parties to this action, and because 
thereof, irrespective of the question of the constitution- 
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ality of the act under which the governor appointed the 
respondents, they are concluded thereby and cannot be 
heard to assert a right to the office they are now incum- 
bents of by virtue of such appointments. It is to this 
latter question that counsel have devoted most of their 
briefs and their oral arguments at the time of submission, 
and to which we will confine ourselves in the further dis- 
cussion of the case. It is insisted, if we understand coun- 
sel aright, that the judgment in the Moores case operates 
as a bar to the assertion by the respondents of a right to 
the office they are now holding, and that, because of the 
adjudication of certain facts therein, they are estopped 
from contending to the contrary and that this action is 
by or against the same parties or their privies that were 
litigants in the two cases mentioned. It is said by counsel 
for relators that, while it may be true in the Moores case 
that as between the appointees of the mayor and the gov- 
ernor the thing in litigation was the office itself and the 
title thereto, yet nevertheless the right to the office was 
not the only point of issue presented or determined; that 
the question was also determined as to whether the mayor . 
or governor had the right and power to appoint members 
ef the board of fire and police commissioners; also that. the 
act relating to cities of the metropolitan class, authoriz- 
ing the governor to appoint, was adjudged to be uncon- 
stitutional; and further that the ordinance under which 
the appointment was made by the mayor was a valid 
ordinance; that all these questions were put in issue by 
the pleadings in that case, were litigated and determined, 
and, therefore, have become res judicata, binding alike 
on all parties thereto and their privies. 

The pleadings in the several cases are too voluminous 
to be set forth herein, and we can not give an abstract of 
them without taking unnecessary time and space. We 
must content ourselves by stating what we conceive to be 
the essential features of the pleadings on which the judg- 
ment in the action was grounded. In the Moores case the 
action was by quo warranto begun by the attorney general 
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against the mayor and city council, and the board of fire 
and police commissioners appointed by the governor. The 
action was brought for the purpose of determining who 
were lawfully entitled to hold the office and exercise its 
functions. The mayor and city council, proceeding upon 
the theory that the act authorizing the appointment of 
members of the board by the governor was unconstitutional 
and void, had passed an ordinance providing for the ap- 
pointment of such officers by the mayor, with the approval 
of the city council. The mayor having appointed certain 
parties to fill the office in pursuance of the provisions of 
the ordinance passed for that purpose, who claimed the 
right to the office, a conflict of authority between the two 
contending boards was imminent; and, to have a judicial 
determination as to which of the contending parties was 
the lawfully constituted board of fire and police commis- 
sioners, the action was instituted. 

It is not entirely clear to us why the mayor and the 
council were made respondents in that action, or what 
precise legal interest they had in the subject matter of 
litigation; but however this may be, the appointees of 
the mayor intervened in the action and by proper plead- 
ings set forth their claim and title to the office, as did 
also the board appointed by the governor. The facts 
pleaded show conclusively that the appointees of the 
governor based their rights on such appointments and 
such further necessary steps as would qualify them for the 
office; that the mayor’s appointees claimed by virtue of 
the appointment made by the mayor and the necessary suc- 
ceeding steps to qualify them for the office. It was also 
averred on behalf of the mayor and city council and their 
appointees that the act authorizing the appointment of 
members of the board by the governor was unconstitu- 
tional and void. Demurrergs were interposed to these 
several pleadings by the adverse parties, which raised 
solely questions of law to be determined by the court, on 
which the decision was grounded. The court held in the 
Moores case that the legislature had exceeded its constitu- 
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tional powers in conferring upon the governor authority 
. to appoint such officers, and the judgment entered went in 
favor of the appointees of the mayor, the respondents; 
the appointees of the governor being ousted from the office. 
The subject matter of the litigation, the claims and de- 
mands of the parties, was with respect to the title of the 
respective claimants to the office as members of the board 
of fire and police commissioners. It is true the court, in 
a sense, determined that the act of the. legislature au- 
thorizing the governor to appoint was void; that the 
ordinance passed by the mayor and city council was 
valid; and that the mayor could rightfully fill the 
office by appointment. In a legal sense, however, in 
our view the res, the thing actually decided, was that the 
mayor’s appointees were entitled to hold the office and 
perform its functions for the term for which they were 
appointed and that adjudication was binding on the par- 
ties to the action and their privies. These other questions, 
especially the one with reference to the validity of the 
statute, unquestionably influenced the court in pro- 
nouncing the judgment rendered, yet, in our opinion, they 
were not the things adjudicated within the meaning of 
the rule which is invoked as conclusive of the rights of 
the governor’s appointees in the case at bar. The validity 
of the ordinance and the right of the mayor to appoint 
thereunder were dependent upon the alleged unconstitu- 
tionality of the act giving the governor power to appoint. 
The holding of the court on and its determination of these 
subordinate questions was the natural, logical and legal 
sequence of its holding on the main legal proposition in- 
volved, that is, the power of the legislature to authorize 
the governor to fill the office by appointment. This latter 
was the principal and pivotal legal point on which the 
decision of the controversy hinged. The mayor and 
the city council, and the appointees of the mayor, could 
not present under the issues as an abstract proposition the 
question of whether the city ordinance was valid and the 
mayor had authority to appoint thereunder. These would 
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be but moot questions on which the court could only ex- 
press an opinion and not adjudicate. There must be a res 
in dispute, a subject matter for controversy, and parties 
‘to the litigation whose rights the court is called upon to 
adjudicate, which rights, when once determined, become 
res judicata as between the parties thereto and their 
privies. It may be, and probably is, true that in a proper 
proceeding the subject matter of the controversy could 
be the validity of the ordinance or the right of the mayor 
to appoint thereunder, which, when determined, would be 
binding on the parties and their privies under the doctrine 
of res judicata; but such action contemplates that there 
shall: be parties to an action who are claiming and de- 
manding the adjudication of their rights, in the determi- 
nation of which the validity of the ordinance and ita effect 
on the rights of such parties thus put in issue becomes 
essentially and actually the res in controversy. To illus- 
trate: An injunction might be begun to restrain the enact- 
ment or enforcement of an ordinance and thereby deter- 
mine the rights of a litigant. In such case an adjudication 
as to the validity of such ordinance would doubtless, as 
between the parties and their privies, be conclusive in fu- 
ture litigation with reference to the same subject matter. 
In the case at bar, however, the subject matter of litiga- 
tion was not the validity of the ordinance, or the right 
of the mayor to appoint members of the board of fire and 
police commissioners. What the parties claimed and de- 
manded the judgment of the court on, was the right and 
title to the office in controversy for the term for which 
they were appointed, and as a reason for such a demand 
they invoked of the court the application of certain prin- 
ciples of law, from which the deduction was made that the 
act authorizing the governor to appoint was unconstitu- 
tional, and the citizens of Omaha, as a muncipality of the 
state, had the undeniable right to select their own officers. 
The holding of the court on these several questions thus 
presented was but the expression of an opinion regarding 
legal principles of an abstract character, to be followed 
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or departed from in future litigation by the application of 
the rule of stare decisis. Certainly, if its holding that the 
legislative act was unconsti.utional would not in subse- 
quent litigation regarding a different subject matter be 
controlled by the doctrine of res judicata, then the sub- 
ordinate legal questions involved dependent upon this 
main one, could not operate in a different manner or — 
their scope and effect be extended beyond that of the main 
question.” If counsel’s contention is correct as to the 
scope and extent of the adjudication in the Jfoores case, 
then why may it not be said that the case of State v. 
Seavey, supra, has become res judicata of the question 
therein determined, binding upon the parties not only 
in that action, but upon those in the case of State v. 
Moores, where the identical question was determined. In 
the Seavey case it was decided by a unanimous court that 
the legislature was empowered to authorize the governor 
to appoint members of the fire and police board of cities 
of the metropolitan class. The principal question for the 
consideration of the court in that case was the constitn- 
tionality of such a law, and this was the identical ques- 
tion determined in the Moores case, the judgment in 
which it is now urged is an estoppel against those claim- 
ing the office by virtue of appointments made by the gov- 
ernor. It may be that the two cases and the questions 
decided are not analogous in all respects, and yet the 
t.inciple contended for by relators, if sound, might with 
equal propriety have been urged when it was sought to 
overrule the Seavey case, as was done in the case of State 
v. Moores, supra. The suggestion is made more for the 
purpose of calling attention to what seems to us as the 
extraordinary extent to which we are asked to carry the 
doctrine of res judicata in the case at bar. 

Tf it be conceded, as contended for by counsel for re- 
lators, that in the Moores case it was determined and 
adjudicated that the ordinance under which the mayor - 
acted was valid and he might rightfully appoint the mem- 
bers of the board of fire and police commissioners, and 
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that such determination should be controlled by the doc- 
trine of res judicata, yet, in our opinion, such disposition 
of these questions would not be conclusive of the rights 
of the parties to this suit, for the reason that the former 
controversy was in respect of a different subject matter, 
a different term of office, than the one now in controversy, 
and between parties other than those now litigating, and 
who do not stand in relation to them as privies in estate 
or in law. The two actions are entirely disconnected, both 
as to parties and subject matter. It is doubtless true that 
the judgment in the Moores case was and is an effectual 
bar against further litigation between the same parties 
or their privies as to the claims and demands therein ad- 
judicated, to wit, the right to the office for which the 
parties were contending for the term then in dispute, and 
that question was, by the judgment rendered, forever 
settled in favor of the appointees of the mayor; but the 
judgment could not, we think, have the effect, either as a 
bar or by estoppel by adjudication, to conclude the same 
or different parties claiming under a different title and 
for a different term, nor would other appointees, whether 
of the governor or the mayor, be deemed in privity with 
those preceding them, who claimed or held the office for 
another and different term. Our views regarding this 
particular phase of the controversy will possibly be made 
clearer by what is hereinafter said. 

The diligence of counsel for relators has resulted in the 
citation of a multitude of decisions on the subject, yet we 
find none going to the extent contended for, nor any that 
would warrant us in holding that the parties to the present 
action are concluded by the judgment in the dfoores case 
or the one following, where the doctrine of res judicata 
was applied and held to be controlling in the decision there 
vendered. State v. Kennedy, supra. 

The supreme court of the United States, in discussing 
the doctrine, say: 

“The general principle announced in numerous cases is 
that a right, question or fdéct distinctly put in issue and 
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directly determined by a court of competent jurisdiction, 
as a ground of recovery, can not be disputed in a subse 
quent suit between the same parties or their privies; and 
even if the second suit is for a different cause of action, 
the right, question, or fact once so determined must, as 
between the same parties or their privies, be taken as con- 
clusively established, so long as the judgment in the first 
suit remains unmodified. This general rule is demanded 
by the very object for which civil courts have been 
established, which is to secure the peace and repose of 
society by the settlement of matters capable of judicial 
determination. Its enforcement is essential to the main- 
tenance of social order; for, the aid of judicial tribunals 
would not be invoked for the vindication of the rights of 
person and property, if, as between parties and their 
privies, conclusiveness did not attend the judgment of 
such tribunals in respect of all matters properly put in 
issue and actually determined by them.” Southern P. R. 
Co. v. United States, 168 U. S. 1, 48. 

In an early case, which is frequently quoted by the 
courts with approval (Outram v. Morewood,3 East (Eng. ) 
346), it.is said in relation to the subject by Lord Ellin- 
borough : 

“It is not the recovery but the matter alleged by the 
party, and upon which the recovery proceeds, which 
creates the estoppel. The recovery of itself in an action 
of trespass is only a bar to the future recovery of dam- 
ages for the same injury; but the estoppel precludes par- 
ties and privies from contending to the contrary of that 
point, or matter of fact, which having been once distinctly 
put in issue by them, or by those to whom they are privy 
in estate or law, has been, on such issue joined, solemnly 
found against them.” 

It is true that an estoppel by adjudication may arise 
from a decision of the law as to the legal rights of the par- 
ties to the litigation, where the decision is predicated 
upon a fact or state of facts-common to both suits. This 
principle may perhaps be best illustrated by a citation of 
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authorities. In Southern M. R. E. Co. v. St. Paul &é S.C. R. 
Co., 55 Fed. 690, it is held that: 

“The estoppel arising from a finding in a previous suit 
between the same parties, is not confined to matters purely 
of fact, or of mixed fact and law, but extends to a de- 
cision of the legal rights of the parties on a state of facts 
common to both suits, although the causes of action are 
different.” 

In the opinion it is said (p. 695): 

“The authorities furthermore show, that the estoppel 
arising from a finding in previous suit between the same 
parties, is not confined to a finding upon a question purely 
of fact, or upon a mixed question of law and fact, but that 
it extends as well to a decision construing an agreement 
between the parties, and to a decision which determines 
the legal rights of the parties on a state of facts common 
to both suits, although the causes of action are different.” 

The controversy in the case from which we have 
quoted arose between two railway companies over lands 
granted by congress in aid of the construction of railways. 
Each company claimed the right to certain lands by vir- 
tue of these land grant acts, and certain steps taken by 
each of them, respectively, in compliance with the law and 
for the purpose of earning title to the land. In a prior 
suit, in which title to the same lands was in controversy, 
in determining the respective rights of the contesting par- 
ties, the decision went in favor of one of the litigants upon 
a construction of the laws granting the lands and upon cer- 
tain facts there in litigation with respect to the location of 
the proposed lines of railway, the filing of a survey thereof, 
the construction of certain portions of the roads, and the 
selection of lands claimed under the grant. The second 
suit, although on a different cause of action, required an 
adjudication of title to the same lands as in the first suit, 
and the doctrine of res judicata was invoked and held 
applicable in the second litigation. It is to be noted that 
in both actions the subject. matter of ‘the controversy 
was the title and ownership of certain lands, and the 
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decision of the court as to the ownership upon the facts 
developed in the first suit was an adjudication of the title, 
whether as a question of Jaw or of fact or both, which 
was binding on the parties in the subsequent litigation. 
In the case of Baldwin v. Maryland, 179 U. 8. 220, 21 
Sup. Ct. Rep. 105, cited by counsel for relator, it was de- 
cided that a judginent establishing the liabilitv of the 
estate of a ward for taxes in a suit by the guardian to 
restrain their collection is res judicata as to that question 
in a subsequent action by the state against the sureties on 
ihe guardian’s bond to collect the unpaid taxes. It was 
also held that the judgment establishing a liability to_pay 
taxes for certain years is res judicata as to the liability 
for the taxes of a succeeding year when the facts affecting 
the liability are identical in the two cases. Other au- 
thorities making similar application of the doctrine of 
res judicata are cited, none of which we think go to the 
extent contended for by relator in the case at bar. 

It must at once, we think, suggest itself to the legal 
mind that the “right, question or fact,” in the legal ac- 
ceptation of the terms, which, when put in issue and de- 
termined, thereby becomes subject to the rule, is neces- 
sarily distinguishable from the holdings and expressions 
of the court with reference to principles of law which, 
when applied to the facts or thing in litigation, must 
control in the final disposition of the action and determine 
the judgment rendered therein. The thing in dispute in 
the case of State v. Moores was the right of the contend- 
ing parties to the office as members of the board of fire and 
police. commissioners, and it was with reference to this 
right that the parties demanded the judgment of the 
court. The mayor’s appointees were decided to have a 
valid title thereto, because the court found and held, as 
a matter of Jaw, that the act authorizing appointments 
by the governor was unconstitutional and void, as being 
in excess of legislative power. This holding, however, and 
the fact that it controlled in the rendition of the judg- 
ment entered in that case, would not be an adjudication 
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of any “right, question or fact” in issue, such as would 
bring the holding within the operation of the rule of res 
judicata by estoppel; nor, for the same reason, could it be 
said, because the issues were found in favor of the mayor 
and the judgment rendered proceeded on the theory that 
the ordinance under which the appointments were made 
was valid, that such decision would have any greater effect 
than the holding of the court on the principal contro- 
verted proposition of law which was involved. In State 
». Savage, 64 Neb. 702, 705, this court has said: 

“Abstract questions of law can not be made the sub- 
ject of litigation. There must be real parties, and a res 
in dispute that will become res judicata when the litiga- 
tion is ended. * * * In the determination of. a case 
legal principles are invoked, and the conclusion of the 
court thereon announced. Whether such conclusion shall 
be followed, without further investigation in subsequent 
litigation, frequently depends upon principles of stare 
decisis, * * * The thing determined by the litigation be- 
comes res judicata, and can not be afterwards questioned 
between the parties, although the rule of law by which the 
decision was controlled is afterwards found to have been 
incorrectly applied, and such application is no longer 
binding upon the court.” 

In the case of State v. Kennedy, supra, the action was 
by quo warranto, and again presented to the court for its 
consideration the constitutionality of the act passed on in 
the Moores case, and there was also presented by the issue 
made up in that case the question of whether the judg- 
ment in the Moores case and the matters therein adjudi- 
cated were. not, as to the parties then contending for the 
office, res judicata. Without making any authoritative 
announcement with reference to the first question pre- 
sented, the court decided the Kennedy case in favor of the 
respondents, who were holding the office by appointment 
from the mayor, on the plea of a former adjudication 
presented by their answer to the information filed by the 
attorney general. The principal question in that action 
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discussed in the arguments of counsel and considered by 
the court was with reference to the right of the state, after 
it had invoked the jurisdiction of the court in the Moores 
case by an action in quo warranto, to again be heard to 
question the title of the respondents to the office adjudged 
in their favor in the first action. Counsel for relators and 
those claiming by appointment of the governor contended 
quite earnestly that, because the state was acting in its 
sovereign capacity in respect of the appointments made 
by the governor, the right adjudicated in the Moores case 
against it was not binding in subsequent litigation, and 
that the doctrine of res judicata was not, therefore, ap- 
plicable, and could not be invoked as in the case of or- 
dinary suitors. In the opinion it was held, and to our 
minds correctly, that the state was bound as any other 
litigant by such decision, whether it be favorable or ad- 
verse to it. The question was also discussed in regard to 
the privity existing between public officers holding by the 
same title, and it was held that one deriving his authority 
- from the same source as his predecessor is in privity with 
him, and that a judgment against a public officer in regard 
to a public right would bind his successor in office. The 
correctness of the statements contained in these proposi- 
tions can not, we think, be seriously questioned. It was 
. not, however, absolutely essential to the decision ren- 
dered in that case to determine whether one holding a 
public office by appointment was in privity with his pre- 
decessor, deriving title from the same authority; the ques- 
tion of the right to the office being the only thing de- 
termined by the prior litigation. At the time of the in- 
stitution of the suit and the rendition of the judgment in 
the Kennedy case, those made respondents, or a majority 
of them, were holding the office for the same term and by 
the same appointments, the right to which was adjudged 
in their favor in the prior case of State v. Moores, supra. 
The identical title and right to the office the court was 
asked to deterinine in the latter suit had been adjudicated 
in favor of respondents in the fortfer. The term of office 
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of members of the board of fire and police commissioners 
is by statute limited to four years, the term of one mem- 
ber expiring each year. Notwithstanding the fact that 
the terms of the different members expire at different 
periods, during the whole course of the litigation over 
the subject of appointments and the right to the office, all 
have been treated and regarded not only as holding by the 
same authority, but for terms of the same duration and 
expiration of time. The respective claimants and con- 
testants have joined together in a common cause of action 
or a common defense; and in the oral arguments we were 
asked to dispose of the case at bar in this same way. It 
is conceded by all parties in interest that the terms of 
office of each member, the title to which was under con- 
sideration in both the Moores and the Kennedy cases, have 
now expired, and that all save one had expired at the 
time of the commencement of the present action. Assum- 
ing, then, that the relatcrs’ claim of right to the office by 
virtue of appointments made by the mayor is for a differ- 
ent term from the one in controversy and adjudicated in 
the two prior actions, will those judgments operate as a 
bar or an estoppel against the respondents who claim by 
virtue of appointments made by the governor? Do the 
present appointees of the mayor claim under the same 
title as that adjudicated in the prior actions, and are 
they, in a legal sense, as respects such title, in privity with 
their predecessors in office? It can not, we think, be said 
that the respoudents in the present action claim under 
the same right and title as their predecessors. .1t is true 
they both derive their authority and right to the office. 
from the same source, but there has been no transfer of 
the title held by their predecessors to them. Each claims 
by an independent title derived from one and the same 
authority for a different term of office. The adjudication 
as to the the rights of the parties for the terms for which 
they were appointed, whether right or wrong, became 
final and operated as a complete bar against the other con- 
tending parties ever afterwards from asserting title to 
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such office for the term then in controversy, but the rule 
of res judicata can not, we think, without going to an 
unwarranted length, be extended any further. It can not 
be said that because of such decision the court is irrevo- 
cably bound for all time to construe the statute unconsti- 
tutional, as held in the Mfoores case, nor that, the ap- 
pointees of the mayor under the ordinance enacted by the 
city council who are holding under a different tenure, 
merely because they are successors of the parties to the 
original litigation, can invoke the doctrine against the 
appointees of the governor, who are likewise holding for 4 
different term from that involved in the prior litigation. 
To sum up, we are of the opinion that the thing adjudi- 
cated in the Afoores case and which was held to as an 
adjudication in the Kennedy case was the right and title 
of the mayor’s appointees to the office for and during the 
term for which appointed, and that when such terms have 
expired and other appointments are made by both the 
governor and the mayor, the court is at liberty to deter- 
mine the respective rights of the contesting parties accord- 
ing to their lawful rights, not by the application of the 
doctrine of res judicata, but on principle and authority. 

It is to be observed that both the judgments relied on as 
concluding the governor’s appointees in the present litiga- 
tion were rendered in actions or proceedings in quo war- 
ranto,the objects and purposes of which were to try the title 
and determine the rights of the contending parties to the 
office as members of the board of fire and police commis- 
sioners for a particular and specified term. The adversary 
parties in those actions were litigating as individuals and | 
not as officials. The actions were not by or against officers © 
in an official capacity for the purpose of establishing some 
official power, right, duty or obligation attaching to a 
public office, or pertaining to the duties of a public offi- 

‘cial as such. The litigation was for the purpose of de- 
termining who were entitled to hold the several offices and 
discharge their functions for the term involved, and in no 
manner affected the manner or method of discharging offi- 
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cial functions, or established any duty or responsibility 
resting on the incumbent of the office by reason of his 
official character. Both contending parties asseverated 
that their opponents were not officers and were not en- 
titled to the office. As stated by a text writer in discus- 
sing the nature of the proceedings and of the writ of quo 
wurranto: 

“Nor does it [the writ] command the performance of 
his official-functions by any officer to whom it may run, 
since it is not directed to the officer as such, but always to 
the perscn holding the office or exercising the franchise, 
and then not for the purpose of dictating or prescribing 
his official duties, but only to ascertain whether he is 
rightfully entitled to exercise the functions claimed.” 
High, Extraordinary Legal Remedies (3d ed.), sec. 604. 

The supreme court of Wisconsin, speaking of a quo 
warranto proceeding, say : 

“Tt is foreign to the objects and functions of the writ 
of quo warranto to direct any officer what to do. It is 
never directed to an officer as such, but always to the 
person—not to dictate to him what he shall do in his 
office, but to ascertain whether he is constitutionally and 
iegally authorized to perform any act in, or exercise any 
functions of the office to which he lays claim.” At- 
torney General v. Barstow, 4 Wis. 567, 803. 

This distinction is material, and should be borne in 
mind, in order that the case at bar may not be confused 
with those cases which rightly hold that a judgment 
against a public officer in regard to a public right binds 
his successor in office, and that such officers are regarded 
as being in privity with their predecessors when they de- 
vive their authority from the same source. In State v. 
Smyth, supra, in announcing this rule of law, the court 
cited with approval the case of Holsworth v. O’Chander, 
49 Neb. 42. In that case the controversy was with respect 
to the rights, duties and powers of a road overseer whose 
predecessor, in his official capacity had been, in a proper 
action, restrained from interfering with an alleged high- 
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way. It was held that a judgment upon the merits against 
the overseer was a bar to a subsequent proceeding by a 
successor in office of the former overseer, where the rights 
of the parties depended upon the facts put in issue in the 
first suit. Other authorities, in abundance, of like tenor, 
might be cited, but the one mentioned is deemed sufficient. 
The present action, in its relation to the two former judg- 
ments which are pleaded in bar or as an estoppel, and 
the matters therein litigated, does not fall within the rule 
laid down in the O’Chander case and other like authori- 
ties. We are in the present action to determine the rights 
of the parties herein uncontrolled by the judgments in 
the Moores and Kennedy cases, because the subject matter 
is not the same and because the parties are not the same; 
nor are they, in respect of the matter therein litigated, in 
privity with their predecessors who held under a different 
appointment and for a different term. 

Entertaining, as we do, the opinion that the case of 
Redell v. Moores, supra, is a correct exposition of the law 
in respect of the validity of the act authorizing the gov- 
ernor to appoint, and that the judgments in the Moores and 
Kennedy cases are not conclusive as to the rights of the 
governor’s appointees as against the relators and the in- 
terveners, the mayor and the city council, it follows that 
the respondents, who claim by virtue of appointments 
made by the governor, are lawfully entitled to the office, 
and should have judgment in their favor; and that the 
action begun by the relators and the petition of the in- 
‘terveners, the mayor and city council, should be dis- 
missed. The interveners Peabody and O’Connor, who 
were appointed by the governor as members of the board 
prior to the judgment in the Kennedy case, and who were 
parties to that action, claim title to the office by virtue of 
such appointment. The judgment in the Kennedy case 
went against them, and that judgment has become final. 
That judgment was adverse to them as to their right to 
the office for the identical term they are now contending 
for. Furthermore, the term of office to which they assert 
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title has expired, and consequently no judgment ib any 
event could be entered in their favor. Their petition of 
intervention is therefore dismissed. Judgment will’ be 
entered in this court in conformity with the views herein- 
before expressed. 


JUDGMENT FOR RESPONDENTS. 


SEDGWICK, J. 


If the constitutionality of the statute making it the duty 
of the governor to appoint a board of fire and police com- 
missioners for the city of Omaha is conceded, the con- 
clusion that these relators are not entitled to the writ 
asked for seems to follow. The majority of the court ad- 
heres to the ruling in Redell v. Moores, 63 Neb. 219, up- 
holding the validity of the statute. 

It is suggested in relators’ briefs that each member of 
the court ought to “carefully consider this question and 
review the authorities bearing upon it.” This duty is fully 
appreciated, but other and more pressing duties are al- 
lowed to supersede it for the present, not because the im- 
portance of the question in the jurisprudence of the state 
is disregarded, but, rather, because its immediate discus- 
sion could not be productive of any practical results, and 
therefore it ought not to be allowed to interfere with other 
duties that can not be postponed. 


Jacosp A. GANOW ET AL. VY. WILLIAM A. DENNY. 
Fitep Aprit 30, 1903. No. 12,515. 


1. Injunction: Trespass. Ordinarily, an action in equity will not lie 
to restrain a solvent party from trespassing upon personal prop- 
erty, or from.the mere oral assertion of title thereto. 


2. Judgment: Finprne. A finding by a trial court “that there are no 

: equities with the defendants and that all the equities are with 
the plaintiffs,” is not a finding of fact, but a conclusion of law, 
and standing alone it is insufficient to support a judgment. 


ae 
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Error to the district court for Cherry county: WILLIAM 
H. WESTOVER, DISTRICT JUDGE. Reversed. 


Michael F. Harrington, F. M. Walcott and Henry H. 
Wilson, for plaintiffs in error. 


Allen G. Fisher, contra. 


AMES, C. 


The record in this case is unaccompanied with a bill of 
exceptions. The petition alleges that the plaintiff below, 
William A. Denny, is the owner of a certain fence ex- 
tending along described lands, but not constituting an 
enclosure, and that the defendants have “trumped up a 
sort of claim thereto, for the purpose of clouding the title 
of this plaintiff thereto, and of preventing his use, owner- 
ship and disposal thereof,” and “have taken portions of 
said fence and changed it from said line,” and erected it 
around premises in their exclusive possession, and that 
such conduct “has the operation and effect of interfering 
with, and preventing to plaintiff of the full enjoyment by 
this plaintiff thereto.” The answer is a general denial, 
qualified by an assertion of title and right of possession of 
the fence in the defendants. The petition prays for a 
decree establishing the title and right of possession of the 
fence in the plaintiff and perpetually restraining the de- 
fendants and every of them from meddling or interfering 
with the plaintiff’s peaceful use and enjoyment. thereof. 

There was a trial to the court without a jury, and the 
court found “that the plaintiff is and was at all the dates 
mentioned in the pleading the owner of the fence de- 
scribed in the plaintiff’s petition, and situated entirely on 
government land, * * * and the court finds further 
that there are no equities with the defendants and that 
all the equities are with the plaintiffs,’ and thereupon 
rendered a decree in. conformity with the prayer of the 
petition. 
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The defendants prosecute a petition in error, alleging, 
in substance, that the judgment is unwarranted by the 
petition and the findings of fact. : 

There is but one finding of fact in the record, namely, 
that the plaintiff is and has been the owner of the fence 
in question, situated on government land. The finding 
that the equities are with the plaintiff and not with the de- 
fendants, is purely a conclusion of law, and standing alone 
would not support a judgment. It is, in effect, no more 
than saying the court finds that the plaintiff is entitled 
to recover. It is not equivalent to a finding that the de- 
fendants “have trumped up some sort of a claim,” what- 
ever that may mean, or that they have interfered with his 
possession or attempted so to do, or that they have taken 
- or removed any part of the fence. The fence being ad- 
mittedly an unauthorized erection on’ government land, 
belongs either to the United States as a permanent fixture 
to the soil, in which viéw the plaintiff has no right to 
maintain it, or else it is to be regarded as a detached mov- 
able chattel, precisely like fencing material lying on the 
surface of the ground. In the latter view, which seems 
to be that taken by counsel for both parties, there ap- 
pears no ground for the interposition of the equity powers 
of the court. There is no finding that the defendants are 
insolvent, nor does it appear from the record that they 
have actually interfered with the plaintiff’s property, or 
done anything more to his disadvantage than merely to 
assert their ownership of it. Counsel cite us to one au- 
thority holding that when one person has an apparent 
lien by public record, as for instance, a mortgage, upon 
the chattels of another, which interferes with or prevents 
the enjoyment or disposition of the same, but which is in 
fact invalid, equity will intervene to remove the cloud. 
Sherman v. Fitch, 98 Mass. 59. We think this decision is 
exceptional, but we are not called upon to express an 
opinion as to whether it is sound. It manifestly has no 
application to a case in which the party sought to be en- 
joined pretends to have no public documentary evidence 
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in support of his mere oral assertion of title or interest, 
and is charged with nothing beyond a single act of tres- 
pass and conversion of personal property. Counsel also 
cites Jones, Chattel Mortgages, sec. 348; Voss v. Murray, 
50 Ohio St. 19; Becker v. Anderson, 6 Neb. 499, and Hagan 
v. Walker, 14 How. (U. 8.) 28, but these, being actions by 
creditors to remove fraudulent conveyances and incum- 
brances by their debtors, do not involve the principle con- 
tended for in the case at bar. So far as appears from the 
record, the plaintiff, if his rights have been invaded, which 
the court does not find to have been done, has a plain, 
adequate and speedy remedy by the ordinary course of 
’ the common lav. 

‘It is recommended that the judgment of the district 
court be reversed, and the case remanded for further pro- 
ceedings. 


DUFFIB and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed, and the case remanded for further pro- 
ceedings. 

REVERSED AND BEMANDED. 


Frep Story v. Maup M. GAMMELL ET AL. 
Firep Aprin 30, 1903. No. 12,801. 


1. Reformation of Contract. A written contract which, by mistake of 
the scrivener, fails to conform to the oral agreement made by the 
parties, will be reformed if the evidence clearly shows what the 
agreement was. Silbar v. Ryder, 63 Wis. 106. 


2. Contract: Fraup: Misrake. The rule, that the carelessness or 
negligence of a person in signing a written contract estops him 
from afterwards asserting that the writing does not truly ex- 
press the agreement of the parties, does not apply in an action 
for relief on the ground that the contract was obtained by fraud 
or entered into by mutual mistake. 


8. Conversion. If a person tortiously or fraudulently converts a chose 
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in action belonging to another, he may be compelled to respond for 
its value in a common law action for damages. 


Error to the district court for Burt county: CHARLES 
T. Dickinson, District Juper. Reversed. 


Willis G. Sears, for plaintiff in error. 


H. Wade Gillis and Harrison Bowes, contra. 


AMES, C. 


The petition alleges, in substance, that the plaintiff 
purchased a tract of land of the defendants, paying a part 
of the price therefor in cash, and for the residue thereof 
agreeing to execute to the defendant Maud M. Gammell 
his three negotiable promissory notes for $600 each, pay- 
able, respectively, in one, two and three years, and bear- 
ing interest. at-the rate of six per cent. per annum, and 
secured by a mortgage on the Jands, and that the parties 
‘jointly made known to one Charles W. Conkling the 
terms of the agreement, and employed him to prepare the 
notes and conveyances for execution; that pursuant to 
such employment the said Conkling did prepare the pa- 
pers for execution, but in so doing, by mistake or inad- 
vertence unknown both to himself and all the parties, the 
obligations were made to bear interest at the rate of 
ten per cent. per annum, and were executed by the plaintiff 
and delivered to and accepted by the defendants in good 
faith and without fraud, and in ignorance by all the 
parties of the mistake, and in the belief that they ex- 
pressed the real agreement between them; that shortly 
afterwards, and before the notes, or any of them, or any 
instalment of interest on them, became due, the defend- 
- ants discovered the mistake, but fraudulently concealed 
the same from the plaintiff, and sold and indorsed the 
notes to an innocent purchaser of them for value; that 
plaintiff did not discover or learn of the mistake until 
after the transfer had been made, and the first instalment 
of interest had become due, which he was called upon to 
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pay and did pay to the indorsee; that by reason of these 
transactions, and of the facts that the land is of more 
than sufficient value to discharge the mortgaged debt and 
that the plaintiff is otherwise of sufficient pecuniary re 
sponsibility to pay the same, he has been damaged in a 
sum equal to the difference, in aggregate amount, be- 
tween the interest accrued and to accrue upon the notes as 
stipulated therein and the interest that he would have 
been obligated to pay had the mistake not occurred; for 
which amount he prays judgment. To this petition the 
district court sustained a demurrer ore tenus, and dis- 
missed the action. The plaintiff prosecutes error. 

That the facts thus admitted disclose that the plaintiff 
has been greviously wronged can not be disputed, and 
that he is without remedy, unless it be that sought in this 
action, is equally clear. 

In support of the judgment it is urged that the petition 
discloses that the parties executed the contracts without 
reading them, and it is contended that there is no right 
of recovery because of the general rule that a party will 
not be relieved from the consequences of his own negli- 
gence. We think, however, that this principle is not 
applicable to circumstances like those set forth in the 
petition, but rather to those cases in which the party not 
charged with the negligence was not misled as to the con- 
tents of the contract, and was innocent of fraud, so that 
to deprive him of his rights under the agreement would 
be, in effect, to punish him, not for any fault of his own, 
but because of the inattention or incompetence of the 
party with whom he had dealt. Woodbridge v. DeWitt, 51 
Neb. 98. 

The principle announced in Ward v. Spelts & Kloster- - 
man, 39 Neb. 809, that negligence in signing a contract, 
without reading it will not deprive the injured party of 
redress if the person with whom he contracted was guilty 
of fraud in procuring the signature, and the rights of 
innocent persons have not intervened, is equally appli- 
cable to cases of mutual mistake. In either case one is 
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not permitted to enforce an obligation which he knew, at 
the time, that the party making it did not intend to enter 
into; or, in other words, is not allowed to use the writing 
as evidence of consent to a contract which he knows was 
in fact never given. It is equally as fraudulent to attempt 
to enforce a writing executed by mutual mistake in such 
Inanner as not to express the real agreement between the 
parties as it is to procure such a writing by deceit or cir- 
cumvention. Cole & Hart v. Williams, 12 Neb. 440; Ault- 
man & Taylor Co. v. Finck, 36 Neb. 680. 

An objection that the plaintiff can not have relief be- 
cause he can not prove the allegations without varying 
the terms of a written contract by parol is scarcely de- 
' Serving of mention. It is obvious that if this rule was 
applicable to cases like the one at bar the jurisdiction of 
the courts to reform instruments because of fraud or 
mutual mistake would be entirely defeated. The one 
purpose of such actions is to contradict or vary the terms 
of a written agreement, and the evidence, in most cases, is 
mainly or wholly oral. One of the most frequent occa- 
sions for the exercise of this jurisdiction is the mistake 
of a scrivener in reducing the contract to writing, and the 
inadvertent signing of it by the parties. In order to 
prove the mistake it is indispensable to show by parol in 
what particulars the writing differs from the oral agree- 
ment. Silbar v. Ryder, 63 Wis. 106; Green Bay & Mis- 
sissippi Canal Co. v. Hewitt, 62 Wis. 316; Hartford & 
Salisbury Ore Co. v. Miller, 41 Conn. 112; Linton v. Un- 
excelled Fireworks Co., 128 N. Y. 672; Nowlin v. Pyne, 
47 Ta, 298. 

But finally it is said that suits for the reformation of 
contracts on account of fraud or mistake are of equitable 
cognizance only, and that the court is incompetent to deal 
with them in an action at the common law. Under the 
code this objection would be devoid of force in any event. 
The plaintiff, in his petition, has stated the facts entitling 
lim to relief, and the court may refer the suit to which- 
ever branch of its powers may be the more properly 
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adapted to deal with it. But it is said that a suit for 
reformation will not lie because the instruments have 
passed out of the hands of the payee into those of an in- 
nocent purchaser for value. To allow this objection would 
be to permit the defendants to gain an advantage by their 
own wrong, a thing which the courts never intentionally 
do. <A court of equity, in such circumstances, would 
doubtless have power to decree compensation, but we 
think that if the defendants have fraudulently or tor- 
tiously deprived the plaintiff of a valid cause of action, 
they are liable to respond for its value in an action for 
damages at law. In such case they are guilty of the wrong- 
ful conversion of a chose in action. 

It is recommended that the judgment of the district 
court be reversed, and a new trial granted. 


DUuFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 


. 


Farmers & MprcoHants National BANK OF GALVA, ILLI- 
NOIS, APPELLANT, V. CHARLES W. MOSHER BT AI., AP- 
PELLEES, IMPLEADED WITH DIXON NATIONAL BANK OF 
Drxon, ILLINOIS, BT AL., APPELLANTS. * 


Fitep Apri 30, 19038. No. 9,891. 


1. Insolvent Debtor: TRANSFER OF ProrERTY. Where property in large 
amount, without fraudulent intent, has been turned over by an 
insolvent debtor to his attorneys in consideration of past and 
future services and a general retainer for himself and wife, any 
creditor desiring to attack such transfer should do so before 
services to the full value of the property are rendered. 


2. Former Decision. Former conclusion as to defendants Whedon and 
Magoon, so far as relates to such property, adhered to. 


*Rehearing allowed. “See opinion, p. 724, post. 
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3. Garnishment: Watver. Taking a general money judgment and 
issuing execution, which is returned wholly unsatisfied, is not a 
waiver of attachment lien by garnishment. 


. Taking no order against a garnishee who denies 
holding property, not a waiver of garnishment liens. 


5. Garnishment Lien: BILL in Equity. Garnishment lien may be en- 
- forced by bill in equity, in proper case. 


By promptly resorting to equity after judgment in 
principal action, a garnishment lien ig extended through the 
equity action. 


7. Liability of Garnishee. Garnishee turning over money on order 01 
principal debtor pending such action ig liable to the creditor 
therefor. 


8. Former Conclusion Adhered to. Former conclusion adhered to, as 
to property conveyed to D. H. Thompson. 


APPEAL from the district court for Lancaster county: 
Jipwarp P. Hotmss, District Jupen. Decree entered mod- 
ifying decree of district court. 


Arnott C. Ricketts, Henry H. Wilson, Lionel C. Burr, 
Stephen B. Pound, Roscoe Pound, Amasa Cobb, Andrew 
EH. Harvey, John H. Ames, Edward I. Pettis and Nathan 
S. Harwood, for appellants. “ 


Charles O. Whedon, Charles E, Magoon, Genio M. Lam- 
bertson and Frank M. Hall, contra, 


HASTINGS, C. 


This is a rehearing of the case which appears in 63 Neb. 
130. In that opinion the nature of the case and the fact 
that it is here on appeal by the plaintiff and two defend- 
ants, the Dixon National Bank, and the People’s National 
Bank of Rock Island, linois, sufficiently appear. As stated 
in that opinion, the appellants claim three funds out of 
which they are entitled to have their judgments against 
Mosher and Outcalt satisfied. The first, 200 shares of 
stock in the Lincoln Gas Company, transferred by C. W. 
Mosher January 23, 1893, to Chas. O. Whedon, and 150 
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shares transferred on the same day to C. E. Magoun. This 
transfer they claim to have been without lawful considera- 
tion, and the property, it is asserted, was at the commence- 
ment of this action applicable to the payment of the debts 
of C. W. Mosher and R. C. Outcalt. The second claim is, 
that the appellants are entitled to have applied in satisfac- 
tion of their several judgments against Mosher and Out- 
calt, certain shares of stock and dividends in the Lincoln 
Gas Company, as a result of garnishment proceedings 
against that company and its president, D. E. Thompson. 
It is also claimed, as stated in the former opinion, that 
certain lands and personal property transferred to D. E. 
Thompson by Mosher in December, 1892, or January, 
1893, were fraudulently conveyed for the purpose of plac- 
ing it beyond the reach of the grantor’s creditors. 

At the former hearing a conclusion adverse to the ap- _ 
pellants was reached upon all three of these contentions. _ 
A rehearing was allowed on appellants’ contention that 
their position had been misunderstood with reference to 
the first fund; that the facts relating to the second fund 
were not fully discussed nor quite accurately stated in 
the former opinion; and that the conclusion with reference 
to the third fund is contrary to the evidence. 

A somewhat careful re-examination has been made of 
the entire testimony in this case and of the several rehear- 
ing briefs which have been filed. As to the first conten- 
tion, that the stock transferred to Whedon and Magoon 
was without lawful consideration, and remains in their 
hands as a fund out of which Mosher’s and Outcalt’s cred- 
itors are at liberty to seek satisfaction for their claims, 
we can see no sufficient grounds for changing the conclu- 
sion reached before. 

It does not seem necessary to discuss this part of the 
case at any length. The former opinion states that it was 
“practically conceded” that there was no actual fraud in 
the transfer, and holds that under our statute there is no 
constructive fraud. Counsel for the appellants now say 
that it was not “practically” but “fully” conceded that 
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there was no actual fraud in the transaction by which this 
stock was transferred to Whedon and Magoon. They say 
they were not attacking that transfer on the ground of any 
actual fraud, but that their claim was wholly ‘based on sec- 
tion 7 of the statute of frauds, Compiled Statutes, ch. 32, 
sec. 7 (Annotated Statutes, 5956): 

“All deeds of gift, all conveyances, and all transfers or 
assignments, verbal or written, of goods, chattels, or things 
in action, made in trust for the use of the person making 
the same, shall be void as against the creditors, existing 
or subsequent, of such person.” 

They say that under the evidence in the case the contract 
of employment as attorneys, which the defendants Whedon 
and Magoon claimed ‘was the consideration of the transfer, 
was an indefinite one; that it imposed a general care of 
the interest not only of Mosher but of his wife also; that 
under the testimony given by the grantees, they agreed to 
take no retainers against and to guard for all time the in- 
terests of Mosher and his wife; that such a contract is so 
indefinite in its character and is so completely in the 
nature of a trust for the grantor’s benefit, that property 
conveyed in pursuance of it must be held to have been 
transferred without any lawful consideration. It is urged 
that only a small portion of the services which constitute 
the consideration for this stock had been rendered at the 
time the transfer was made. 

It was conceded at the hearing that the value of the 
services rendered pursuant to this agreement was at least 
as great as that of the stock. It is conceded, as above 
stated, that the arrangement was made in good faith about. 
January 28, 1893. This action was commenced in June, 
1894. It does not appear from the evidence how much of 
these services had been rendered at the time this action 
was commenced. It is clear, however, that a very large 
proportion of them had by that time been performed. 

It must be remembered that counsel are claiming that 
this action is to reach a fund held without fraud in trust 
for the debtor, Mosher. It is evident that it can be main- 
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tained as against Whedon and Magoon only so long as 
they are holders of such fund. It would seem to be en- 
tirely clear that where they have received property in good 
faith and without any intention to defraud, having per- 
formed services in consideration for it, they were liable to 
Mr. Mosher’s creditors for only so much of it as they had 
not earned before the conveyance was attacked. There is 
no evidence in this record which would justify us in saying 
that at the commencement of this action Messrs. Whedon 
and Magoon had not earned all and more than the value 
of the stock they got. As there is no impeachment. of their 
good faith, it would seem that this disposes of their part 
of the case in accordance with the former holding, so far 
as these 350 shares of stock are concerned. 

Counsel, in claiming that only the services already ren- 
dered at the time the stock was transferred can be taken 
into account, are seeking to apply a rule which obtains 
only when there has been a fraudulent intent. Of course, 
where such an intent is present, the fact of the payment 
of a consideration will not sustain the transfer and the 
fraudulent grantee will be postponed in favor of au honest 
creditor; but where no bad faith is claimed, and no fraud 
is alleged nor attempted to be proved, counsel must take 
the situation as they find it at the filing of their petition. 
Curtis v. Leavitt, 15 N. Y. 9, 114-125. On that basis, there 
is nothing in this record to show that Mosher had at that 
time any interest in these funds whatever or that he had 
not received more than the stock was worth. 

The claim of indefinitness in the contract certainly can 
have no weight. When performed, it would become defi- 
nite by reason of such performance. So far as it was per- 
formed in good faith before the commencement of the ac- 
tion, the grantees would be entitled to be protected. On 
this record we can see no ground for changing the former 
conclusion in reference to these 350 shares of stock. 

It seems entirely superfluous and unnecessary to follow 
the somewhat heated discussion by counsel of the cases 
cited and doctrines stated in the former opinion. That 
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opinion assumes, as here stated, that to overturn transac- 
tions where the consideration has been received, there 
must be established some actual fraud. This is coneeded 
not to exist, and it nowhere appears in this record that the 
services actually performed by Whedon and Magoon in 
consideration of the receipt of this stock had not amounted 
to more than its value when plaintiff commenced this 
action. 

Another question arises as to the stock of the Lincoln 
Gas Company and the dividends paid upon it. It seems 
clear that at the time the attachment proceedings by the 
three appellants began, Mosher had some interest in the 
Lincoln Gas Company stock. There seems no reason to 
change the conclusion reached at the former hearing that 
by the garnishment. of the corporation, any interest then 
actually held by a debtor in its stock can be reached. On 
January 27, 1893, the plaintiff caused notices of garnish- 
ment to be served upon the gas company, through its presi- 
dent, D. E. Thompson. Mr. Thompson was also personally 
garnished. On June 25, 1894, a general judgment in favor 
of the plaintiff and against Mosher and Outealt for 
$5,430.50 was rendered but no mention made of the attach- 
ment. In the incanwhile attachment. had been issued to 
York and Mamilton counties and levied upon real estate, 
and on March 4, 1893, D. E. Thompson, as president of the 
gas company, answered that the books of the company 
showed at that time in Outcalt’s name 945 shares and in 
Moshev’s 2,580 shares. He also stated that dividends on 
these shares were payable to the parties in whose naine the 
stock stood on the company’s books, unless a written order 
to pay elsewhere was received. He also stated that various 
parties were claiming rights under portions of this stock. 
No order was entered against the garnishee, either person- 
ally or as president, nor was he discharged. On the rendi- 
tion of judgment in 1894, as above stated, only a general 
judgment was entered. A motion had been made by the 
defendants to dissolve the attachment, which was on Jan- 
uary 30, 1894; overruled. The same time with his answer 
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as president of the gas company Mr. Thompson also an- 
swered his own personal garnishment in the same action, 
denying that he had in his hands any property of Mosher. 

As before stated, no order against the garnishees was 
ever taken, but immediately after the rendition of the 
judgment the present action was begun, asserting a lia- 
bility on the part of both the gas company and Mr. 
Thompson, as garnishees; alleging that at the time of the 
garnishment Mosher and Outcalt were the owners of a 
large amount of stock in the gas company, which at that 
time stood in their names on the books of the company, 
and of whieh Mosher and Outcalt were still the owners, 
and asking that the gas company be required to disclose 
fully and account for all of such stock, as well as asking 
for gencral relief. 

The evidence discloses clearly that. dividends on a large 
portion of this stock accrued and were credited to C. W. 
Mosher and to R. C. Outcalt after service of garnishment. 
It shows that $1,079 were paid by the gas company to ©. O. 
Whedon in 1895, upon an order from R. C. Outealt, out of 
such dividends. It shows that there were paid in 1894, 1895 
and 1896, to D. E. Thompson, on the order from C. W. 
Mosher, by the gas company, #8,327.66. It is contended on 
behalf of the appellants that this money came out of the 
funds which the gas company should account for; that 
these moneys should have been held for Mosher’s creditors, 
and that the right of the plaintiff, by reason of the garnish- 
ment, to the funds, was not lost by reason of the failure 
to have an order entered against the garnishees, or by the 
failure to take more than a general money judgment, or 
by the issuance of an execution on that judgment and its 
return just prior to the inception of this action. The claim 
of the plaintiff is that it is entitled by means of this equi- 
table proceeding to enforce its right gained by the garnish- 
ment. 

It is urged on the other hand, that the attachment was 
waived by the rendition of the general money judgment 
and the issuance of an execution upon it, and that garnish- 
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ment was waived by the failure to procure any order from 
the court. 

We are led to conclude that the weight of authority does 
not sustain the defendants’ contention. It is true that in 
Indiana it is held that taking a general judgment and is- 
suing an execution upon it waives an attaclinent lien. and 
the cases from that state are cited by the defendants. We 
do not think, however, that such is the general holding, nor 
that it is in accordance with justice. In this instance the 
moneys were paid out long after the institution of this 
action. The answers of the garnishees had not expressly 
admitted any liability. Mr. Thompson in his testimony 
expre:rty says that the money was subject to garnishment 
as that of Mosher and that plaintiff’s counsel, if they had 
known, would have obtained it. 

The use of an equitable remedy to entree payment from 
garnishees is expressly upheld in this state. Hargreaves v. 
Tennis, 638 Neb. 356. 

We conclude that the gas company is liable for these 
moneys paid on the orders of Mesher and Outcalt during 
the pendency of this action, on account of dividends upon 
its own stock. We are not satisfied from this record that 
appellants are entitled to anything more. 

- It seems clear that in commencing this action plaintiff 
assumed the burden of establishing Outcalt’s and Mosher’s 
ownership of this steck, or the failure of any third party 
to claim it before the garnishees’ liability for the stock 
itself would attach. It is contended that the record shows 
that 100 shares of it have never been demanded by any- 
body. The record shows in various places statements by 
the officers of the company that all of this stock is claimed 
by other parties. It seems probable that there is a portion 
as to which the record does not disclose that any specific 
person is claiming it. We are not able to conclude from 
this fact alone, however, that the trial court was wrong 
in finding that the stock itself had all been transferred. 
But these unclaimed dividends that were paid on the 
debtor’s order pending this action could and should have 
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been applied to their debts, if either this action or the 
garnishment proceeding gave any lien. 

There remains still to be considered, with reference to 
this stock and dividends, the situation of the appealing 
defendants. The Dixon National Bank had garnished the 
gas company on the same day as plaintiff, but at an earlier 
hour as shown by the sheriff’s return. The same is also 
true as to the People’s National Bank. The answers of 
the garnishees were to be taken as applying to each of the 
three cases. Motion was made to dissolve the attachment 
and to quash the garnishment service in each of these cases, 
which «was overruled. In June, 1894, judgment was ren- 
dered for each of the appealing defendants, and an order 
entered that the attached property, including 2,580 shares 
in the capital stock of the gas company issued to C. W. 
Mosher, should be sold. Order of sale was issued on this 
stock, and the sheriff sold it to one W. Q. Bell in August, 
1894. W. Q. Bell was the agent of D. E. Thompson in the 
purchase. Thompson borrowed the $2,000 for which it 
was sold, and gave his note. This note was renewed several 
times and was finally paid by Mosher’s instructions, from 
dividends which the gas company had passed to his credit. 

At the former hearing it was thought that this trans- 
action being an absolute sale to W. Q. Bell and being 
made under garnishments prior in time to that of plaintiff, 
appellants could none of them claim any right or interest 
in this gas stock. We are obliged now to conclude that 
this is not true. Doubtless the defendants who procured 
this sale are bound by it. We do not see how they can 
claim by virtue of their garnishment any interest which 
did not pass by this sale. As to the plaintiff, no connec- 
tion with the sale appears, and its rights as garnishing 
creditor are not affected except to the extent that the 
money applied by means of that sale to the doing away 
with the prior liens of the appealing defendants must be 
credited to the purchaser. The $2,000 were paid out in 
satisfaction of the two liens upon the Mosher stock and 
dividends. The fund has been diminished to that extent, 
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and the gas company should receive credit for that much 
and should account to the plaintiff for only the remainder. 
So far as the garnishment proceedings are concerned, the 
appealing defendants have no rights as against this stock 
whose sale they procured. But having joined in this pro- 
ceeding we think that, after the satisfaction of plaintiff’s 
judgment, they would be entitled to have the remainder 
of these dividends applied on their judgment. These divi- 
dends were paid out pending this action brought to charge 
the gas company as trustee for Outcalt’s and Mosher’s 
creditors. 

The conclusion reached at the former hearing as to the 
transfers of real estate and personal property by Mosher 
and Outcalt to D. E. Thompson in December, 1892, and 
January, 1893, is assailed on the ground that the deeds, 
while absolute on their face, were given as security for 
the payment of a note and that the note was without con- 
sideration; also that the grantee in these deeds imme- 
diately set about disposing of the lands. This is claimed 
to be sufficient in connection with the other transactions 
between the parties to conclusively establish the fraudu- 
‘Jent character of these conveyances. This would have to 
be granted if the want of consideration were established. 
It appears that the consideration was a note given in No- 
vember, 1891, for shares in the Capital National Bank. 
The claim of no consideration rests upon the proposition 
that the shares in the Capital National Bank were worth- 
less in 1891, and that all the parties to the transaction 
knew it. This, in turn, rests upon the statement of Kent 
K. Hayden, receiver of the Capital National Bank, that 
he had examined the books and assets of the bank, and in 
his opinion it was insolvent at that time; that is, that in 
November, 1891, the whole value of the bank’s assets was 
not equal to the amount of its liabilities. This in the light 
of subsequent events is no doubt true, but it appears that 
at that time the stock was at twenty-five per cent. premium 
on the street. The note was for stock at that price and 
was secured, when given, by a deposit of stock in the Lin- 


VoL. 68] ~ JANUARY TERM, 1903. 723 


Farmers & Merchants Nat. Bank v. Mosher. 


coln Gas Company. Some holdings to the effect that di- 
rectors are presumed to know the condition of their bank 
are cited, and the fact appears that both Mosher and 
Thompson were directors of the bank in November, 1891. 

No doubt, as against one who has a right to rely upon 
his official statement, a director is presumed to know the 
condition of his bank and the falsity of his statement if it 
is false. The official knowledge which a director may be 
presumed to have should be taken into consideration in a 
case like the present one. It doubtless was. Otherwise, 
the trial court would not have allowed the fact in evidence. 
But in this case it is not conclusive. Mr. Thompson says 
that he retired from the bank owing to a disAgreement with 
Outcalt, and that the note was taken for the market price 
of his stock. The fact that he had collateral security con- 
sisting of $40,000 worth of gas stock, a fact attested by 
his own oath and those of Mr. Mullen and C. W. Mosher, 
is not denied. 

It is true that the taking of security by means of a deed 
absolute on its face is a badge of fraud, especially if the 
security is excessive. In this case there is no claim of the 
latter, except as it is claimed that the indebtedness was 
fictitious; and the fact that the deeds are in terms abso- 
lute is, like the knowledge of a bank director, a circum- 
stance to be considered. The court, in our opinion, was 
warranted in believing that the sale of the bank stock took 
place as claimed in 1891; that its price was secured by 
collateral which was given up in exchange for real estate 
and personal property just before the failure. The con- 
‘sideration is sufficient to support the transaction if the 
latter was made in good faith. We are by no means clear 
that the trial court was wrong in finding the exchange 
was made in good faith, and we adhere to the conclusion 
formerly reached, that this part of the decree is sustained 
by the evidence. 

‘As only these three parts of the case are touched upon 
in the rehearing application, it is not necessary to discuss 
the remainder of the decree. 


. 
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It is recommended that so much of the trial court’s find- 
ings and decree as relate to the ownership of the dividends 
on stock in the Lincoln Gas Company paid to Charles O. 
Whedon and D. E. Thompson, on orders of Outcalt and 
Mosher, be reversed, and that said gas company and D. E. 
Thompson be required to account for and pay over the 
same, except the sum of $2,000 paid on the Bell purchase 
of said stock, said Thompson and said company to be both 
liable jointly for such sums of said dividends as Thompson 
received, and said Charles O. Whedon to be jointly liable 
with said company for the dividends received by him on 
Outcalt’s order; that decree be entered in this court in 
favor of said'plaintiff against said Lincoln Gas Company, 
defendant, and D. E. Thompson, for the sum of $6,327.26 
paid to D. E. Thompson, of dividends credited to C. W. 
Mosher and subsequently paid over by Thompson on 
Mosher’s order, and against said Lincoln Gas Company 
and Charles O. Whedon for the further sum of $1,079 
paid out on the order of R. C. Outcalt, with interest at 
seven per cent. per annum from the date of the decree of 
the district court herein, and that the proceeds of such 
payment be applied, first, in payment of costs incurred 
by plaintiff herein; and, second, to the satisfaction of 
plaintiff’s judgment and interest, and the surplus, if any, 
pro rata upon the judgments of the two appealing de- 
fendants. 


KIRKPATRICK, O., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered by the court that a judgment be en- 
tered.in this court in conformity to the foregoing opinion, 
and special recommendations therein contained. 


JUDGMENT ACCORDINGLY. 


The following opinion on rehearing was filed June 9, 
1904. Judgment below affirmed: 


1. Corporation: GaRnisHMENT. A stockholder’s interest in a corpora- 
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tion, and in all of its property and rights, is represented by his 
stock. A levy upon the stock of a debtor by garnishment of the 
corporation pursuant to the statute will impound dividends upon 
the stock declared while the proceedings are pending. 


Bona Fip— Purcuasers. If the debtor has sold or 
pledged the stock in good faith before the levy, the right of such 
bona fide purchasers will not be affected by the levy, even though, 
by the books of the corporation, the stock appears to be the 
property of the debtor and is so regarded by the corporation. 


8. Appeal: Errors Not ConsmeReD. In appeals to this court in equity 
cases, the findings of the trial court must stand or fall upon the 
pleadings and evidence contained in the record. Errors of the 
trial court in receiving or rejecting evidence, or upon questions 
arising upon the pleadings, can not be corrected upon such appeal. 


SEDGWICK, J. 


At the first hearing in this case, upon the opinion of 
Mr. Commissioner Day, the decree of the district court 
was affirmed. 63 Neb. 130. At the second hearing, and 
upon the opinion of Mr. Commissioner Hastines, the de- 
cree of the district court was modified, and a decree en- 
tered in this court against two of the defendants. Ante, 
p. 713. Upon the motion of these defendants for rehearing 
further argument was had before the court. The issues 
are somewhat complicated and the evidence is very volu- 
minous. Upon an examination of this record, we find no 
cause to doubt the correctness of the conclusions reached 
upon the several hearings, unless it be upon the matters 
suggested in the seventh paragraph of the syllabus of the 
opinion upon the second hearing. The trial court found: 
“That prior to the commencement of such proceedings at 
law by the plaintiff, and the several cross-petitioners 
herein, wherein garnishment proceedings were had, the 
said Charles W. Mosher and R. C. Outcalt had transferred, 
assigned and delivered all of the stock appearing by the 
books of the said several companies as belonging to them, 
either by actual sale as collateral security or in manner 
as is herein found, and were not the owners of any stock 
in the said several companies at the time of the institution 
of the proceedings at law by the plaintiff and the several 
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cross-petitioners, as alleged in their several petitions.” 
It is said in the opinion that this finding of the trial court 
- is supported by the evidence. It is also said that, the evi- 
dence discloses clearly that dividends on the stock ac- 
crued after the garnishment, and were credited to Mosher 
and Outcalt, and that $1,079 of this fund were paid to 
Whedon on the order of Outcalt, and $8,327.66 were paid 
to Thompson upon the order of Mosher out of this fund. 
It appears that these dividends had been credited by the 
corporation upon its books to Mosher and Outcalt, and 
that the corporation had retained the dividends during the 
pendency of the litigation; and it was thought that such 
part of these dividends as had not been claimed by other 
parties during the pendency of the legal proceedings, and 
had been paid out upon the orders of Mosher and Outcalt, 
should have been applied upon their debts. It was accord- 
ingly recommended that judgment be entered in this court 
against the parties who received this money upon these 
orders. Is this conclusion correct? 

It is insisted in the briefs that dividends declared upon 
the stock after the attachment and garnishment proceed- 
ings would not be bound thereby. Very many authorities 
are cited upon the proposition that “the validity of an at- 
tachment depends upon the state of facts existing at the 
time when levied. It can not reach any liability of the 
garnishee accruing after the service of process upon him.” 
These authorities are not in point upon the question pre- 
sented. ; 

A stockholder’s interest in a corporation and in all of 
its property and rights is represented by his stock. There 
can be no question that the levy upon the stock by the 
garnishment of the corporation pursuant to the statute 
will impound the whole interest of the stockholder in the 
property and rights of the corporation, and that the right 
to receive dividends goes with the stock. We are satisfied 
with the discussion of this question by Mr. Commissioner 
Day in the first opinion herein. We think he has cor- 
rectly construed the statutes quoted and properly applied 
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the principles announced in the authorities cited by him. 
His conclusion, that the interest of Mosher in the stock, 
whatever it might be, was transferred to Bell under the 
foreclosure sale, does not affect the result, because, as 
was shown in the opinion upon the second hearing, this 
purchase was made at a nominal price, when compared 
- with the face value of the stock purchased, and was made 
from dividends which had been declared upon the stock 
itself while these proceedings were pending. Such pur- 
chase would not change the rights of the parties in the 
stock as already fixed by the garnishment proceedings, or 
by bona fide transfers of the stock by Mosher and Outcalt 
before the proceedings were begun. We have no doubt that 
the garnished corporation from the time of service of the 
notice upon it became liable to account to the attaching 
creditors for the stock then actually owned by Mosher and 
Outcalt and its proceeds. National Bank of New London 
v. Lake 8S. & M. 8. RB. Co., 21 Ohio St. 221. It is equally 
true that parties to whom the stock had been sold or 
pledged in good faith as collateral security prior to the 
garnishment proceedings would be entitled to: the stock 
and the proceeds thereof as against the attaching creditors. 
The question is whether the stock of the Lincoln Gas Com- 
pany that stood in the name of Mosher and Outcalt upon 
the company’s books at the time of the commencement of 
the garnishment proceedings had been before that time 
sold or pledged in good faith to other parties. As before 
stated, the trial court found that it had been. Is this 
finding sufficiently supported by the evidence? If it is, it 
follows from the foregoing suggestions that the judgment 
of the district court is correct. If not, then such part of 
the stock as actually belonged to Mosher or Outcalt at 
the commencement of the proceedings should be applied 
upon the claims of these creditors, including the dividends 
since declared upon the stock. . 

It was sought in the petition to charge the gas company 
as trustee of the stdck belonging to Mosher and Outcalt. 
It was alleged that other parties were claiming the stock; 


728 NEBRASKA REPORTS. [ VoL. 68 


Farmers & Merchants Nat. Bank v. Mosher. 


that their claims were fictitious and fraudulent; and that 
the claims were really made in the interest of Mosher to 
enable him to obtain the value of the stock for his own use. 
The plaintiff asked that the gas company be required to 
show who the parties were making these claims, and what 
their interests, if any, really were in the stock. This fea- 
ture of the petition does not seem to have been afterwards 
insisted upon. The gas company’s answer to these allega- 
tions was a general denial. No attempt was made by the 
gas company in its pleadings to show who were, in fact, 
the owners of the stock except through sale to Mr. Bell. It 
was claimed in the answer that this sale to Mr. Bell trans- 
ferred all of the interest of Mosher and Outcalt in the 
stock. The issues being in this condition, it was no doubt 
competent for the plaintiff to examine the officers of the 
gas company and other witnesses fully in regard to the 
ownership of the stock. This the plaintiff sought to do, 
but objection was made and sustained by the court. The 
result is that the evidence upon this point is very incom- 
plete and unsatisfactory. This error of the court may 
have resulted in great injury to these plaintiffs, but it can 
not now be corrected upon this appeal. 

Under our practice,. established by a long line of de- 
cisions, upon appeals in equity the findings of the trial 
court must stand or fall upon the pleadings and evidence 
contained in the record. The party complaining of the 
decree of the trial court must choose his remedy, whether 
by appeal or by proceedings in error. An error of the trial 
court in receiving or in refusing evidence can only be cor- 
rected upon proceedings in error. If this rule of practice 
leads to injustice in many cases, it remains to the legisla- 
ture alone to supply the remedy. 

Undoubtedly, the general rule is, as stated in the last 
opinion, that “in commencing this action, plaintiff as- 
sumed the burden of establishing Outcalt’s and Mosher’s 
ownership of this stock.” The plaintiff insists that the 
burden of rebutting that presumption is cast upon the 
defendant. Several cases are cited upon this point, one 
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being Turnbull v. Payson, 95 U. S. 418, from which the 
following quotation is made in the brief: “Where the 
name of an individual appears on the stock book of a cor- 
poration as a stockholder, the prima facie presumption is 
that he is the owner of the stock, in a case where there is 
nothing to rebut that presumption; and, in an action 
against him as a stockholder, the burden of proving that 
he is not a stockholder, or of rebutting that presumption, 
is cast upon the defendant.” This rule obtains in an 
-action where the claimant of the stock is a party to the 
suit. No doubt upon a direct issue between two parties, 
both claiming to own the stock, the prima facie presump- 
tion is that the stock stands upon the company’s books in 
the name of the real owner; but when that presumption is 
overcome, the burden of proof would still be upon the 
plaintiff to show his ownership in the stock. 

In Barker v. Osborne, T1 Me. 69, it was said: “Where, 
by the disclosures of an alleged trustee, it appears, that at 
one time.prior to the service of the writ upon him, he held 
funds of the principal defendant, which would be attach- 
able in that suit, the burden is upon the trustee to show, 
that, prior to the service, he had expended such funds for 
the defendant’s benefit, and this can not be done by doubt- 
ful, indefinite, and sweeping statements, with an omission 
of details and particulars.” In that case the trustee relied 
upon his own act to relieve him of liability. He was 
therefore in position to know and, if true, to sustain his 
allegation. When the corporation is garnished, the plain- 
tiff claiming that it holds the stock for the debtor, it is suf- 
ficient answer for the garnishee to show that there is rea- 
sonable ground to believe that some third party, who is not 
a party to the litigation, is the owner of the stock, and that 
the corporation will be liable to such owner thereon. In 
an action in equity to determine the question of the owner- 
ship of the stock, and to appropriate it in satisfaction of 
plaintiff’s claim, all persons claiming the stock should be 
made parties. If the claimants are unknown, or the cor- 
poration as garnishee attempts to disguise the facts and 
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avoid plaintifi’s lien, as is alleged in this case, the court 
would, no doubt, when the facts were discovered, allow 
new parties to be brought in and determine that question 
after full investigation. We are not satisfied that the evi- 
dence in this record fails to support the finding of the 
trial court. There are many circumstances disclosed in 
the evidence bearing more or less directly upon the ques- 
tion involved. The fact that the dividends were credited 
to the accounts of Mosher and Outcalt upon the company’s 
books while these proceedings were pending, is entitled to 
but little weight. The ownership of the stock being in 
litigation, and the record of the stock being kept in the 
names of Mosher and Outcalt, and it being the duty of the 
company to hold the dividends until the ownership of the 
stock was determined, the fact of entering the dividends 
in the same account with the stock itself, would not be con- 
clusive that the corporation, at the time, considered that 
the stock belonged to Mosher and Outcalt; nor would their 
conclusion in regard to the matier be binding upon the 
owners of the stock, and so protect the corporation as 
garnishee. ° 

Time and space will not admit a complete review of the 
facts disclosed by this record bearing more or less directly 
upon this point. It must be conceded that the record is 
unsatisfactory. It may be that the plaintiff, by erroneous 
rulings upon the trial, has been deprived of an opportunity 
to frame the pleadings and furnish the evidence necessary 
to sustain the burden which the law casts upon him. 
These errors can not now be corrected in this form of pro- 
‘cedure, for the reasons above indicated. 

The findings of the trial court being supported upon the 
pleadings and the evidence preserved in the record, the 
decree properly entered thereon must be sustained. The 
judgment entered in this court is vacated, and the decree 


of the district court 
AFFIRMED. 
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BANK OF MILLER PT AL, V. JAMES E. RICHMON. 
Firep Aprit 30, 1903. No. 10,303. 


1. Malicious Prosecution: Propapie Cause: QUESTION or Law: 
Waiver. Whether or not a given state of facts constitutes prob- 
able cause for procuring plaintiff’s arrest is ordinarily a question 
of law. Where, however, defendants have requested special find- 
ings substantially embracing this question, they can not after- 
wards complain of an instruction submitting its decision to the 
jury. 

2. Evidence: SpecIAL Finpinas. Evidence held to support the special 
findings in this case if the jury accepted plaintiff’s testimony, as 
they had a right to do. 


3. Malicious Prosecution: Evinence, Defendants having procured 
plaintiff’s arrest on the ground that there was danger that he 
would leave the state to avoid an examination in proceedings in 
aid of execution, the county judge’s finding that the evidence did 
not disclose such intention is admissible in evidence at the trial 
of plaintiffs action for malicious prosecution based on such 
arrest and proceedings, especially where the termination of such 
proceedings is disputed. 

4, Evidence of Intention: Error. Evidence of plaintiff as to his in- 
tentions with regard to leaving the state, and as to his arrange- 
ments, about the time of his arrest, to remain, defendants not 
being chargeable with knowledge of either, and such proof merely 
tending to show plaintiff’s innocence of the charge made by de- 
fendants, is immaterial in an action of malicious prosecution, 
and, where it may have created some sympathy for plaintiff, its 
admission is prejudicial error. 

5. Instruction: PROCEEDINGS IN AID oF EXECUTION: AxreEsT. It is not 
error to refuse, in an action for maliciously procuring plaintiff’s 
arrest in proceedings in aid of execution,’ an instruction that 
makes an intention on the part of plaintiff to leave the state a 
sufficient ground for arresting him. The statute only permits 
arrest where there is danger defendant will not obey a citation 
to appear. 


Error to the district court for Buffalo county. HomMEr 
M. SULLIVAN, District JunGe. Judgment of reversal ad- 
hered to. 


Willis L. Hand, for plaintiffs in error. 


Willis D. Oldham, Norris Brown, and H. M. Sinclair, 
contra. 
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HASTINGS, C. 


The judgment for plaintiff below in this case was re- 
versed. 64 Neb. 111. The case has been reexamined prin- 
cipally upon the fifth ground urged, namely, the claim 
that the question of probable cause was submitted to the 
jury by the plaintiffs in error in asking for special find- 
ings, and that consequently defendants are in no position 
to claim error because instruction 7 submitted this ques- 
tion of law to the jury. We will examine, seriatim, the 
five grounds for rehearing. 

The first is that the legal effect of the portion of instruc- 
tion 7, which was excepted to by plaintiffs in error, was 
misapprehended. An examination of the record discloses 
that only so much of this instruction as is embraced in 
the first three sentences down to the word “circumstances” 
is excepted to and is complained of in the petition in error. 
We still think, however, that the second sentence in the 
instruction contains the vice which the former opinion 
found in it. That sentence is as follows: 

“Tt is for you to determine whether or not such infor- 
mation, if he had the same, was sufficient to justify him 
in instituting the proceedings against the plaintiff.” 

It seems clear that this sentence submitted to the jury 
in express terms the question of whether the facts alleged, 
if found to be true by the jury, were sufficient to constitute 
probable cause which would justify the defendants’ action. 
The first ground for rehearing, then, was not well taken. 

The second ground is like unto it, and should be disre- 
garded for the same reason. It is a complaint that the 
entire instruction was inadvertently considered as having 
been excepted to, and that the vice is not in the portion 
which was excepted to. It is sufficient as to this to repeat 
that the sentence above is in the portion of the instruction 
excepted to. 

The third ground of rehearing is that the commission 
was misled to believe that the facts were undisputed when 
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they were not so. No portion of the opinion is cited which 
indicates such an impression and an examination of it 
reveals nothing which indicates that the former opinion 
was written under any impression that the facts claimed 
by way of defense were not disputed, and we see no ground 
for reexamining the case for this reason. 

The fourth ground of rehearing is that the objection to 
instruction 7, for which the case is reversed, was not 
raised by plaintiffs in error and therefore should be deemed 
waived. The first two paragraphs of instruction 7 were 
expressly excepted to on the records, and error in them 
expressely complained of in the petition in error. The brief 
of plaintiffs in error complains expressly of the first and 
second paragraphs of this instruction, and on page 21 of 
that brief counsel expressly complain that it was a ques- 
tion of law for the court as to whether or not the facts 
known to Maddox, in connection with the advice he re- 
ceived from counsel, constituted probable cause and a 
justification of the arrest. This, surely, is an objection 
to the jury’s passing on that question of whether or not 
these facts were a justification. In our opinion, counsel 
are right in claiming that whether or not these facts, if 
found, would constitute a justification, was a question of 
law, and, so far as that question is concerned, the former 
opinion should be adhered to, unless the error is to be 
deemed waived because of the special findings on pages 9 
and 10 of the record. . 

These special findings were requested by the defendants. 
The first is to the effect that defendants did not fully and 
truthfully state the facts to their attorney, and did not use 
reasonable diligence to ascertain them. The second an- 
swers “No” to a question as to whether the attorney ad- 
vised the arrest, and whether defendants acted entirely on 
the advice. The third says that defendants had no reason- 
able cause to believe there was danger that plaintiff was 
about to leave the state to avoid examination. 

Did these findings, and especially the third one, submit 
to the jury the whole question as to probable cause for 
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making the arrest? Is “reasonable cause” to believe there 
was danger that Richmon would leave the state to avoid 
an examination, the same thing as “probable cause” to 
procure his arrest on that ground? Jt is hard to dis- 
tinguish them. We think the asking of these findings left 
the defendants no room to complain of the submission of 
the whole question of probable cause to the jury. The com- 
plaint made of this instruction was chiefly because it 
separated the defense of advice of counsel from that of the 
existence of probable cause, and almost eliminated the 
whole matter of counsel’s advice. If the first finding, 
however, is sustained by the evidence, there is no room for 
protection on that ground. The first finding expressly 
says that a true statement to counsel was not made, nor 
reasonable diligence used to ascertain the facts. If this 
- finding is upheld, there is no longer any question of advice 

of counsel in the case. If the findings are correct, and the 

evidence sustains them, of course the general verdict be- 

comes unimportant, except as to the amount of damages. 

These special findings and their significance seem to 
have been overlooked at the former hearing. It is con- 

. ceded that plaintiff’s arrest was procured. The jury has 
here found that the defendants did not make a full state- 
ment to the attorney, and did not have reasonable cause 
to believe in the truth of the accusation, and did not make 
reasonable investigation as to the facts, and did not act 
solely upon the attorney’s advice. No complaint is made 
as to the assessment of damages, and there seems no ques- 
tion that, if these special findings are upheld, and there 
was no error in reaching them, the judgment should be 
affirmed. 

Defendants insist that these special findings asked by 
them do not have the effect to submit to the jury the whole 
question of probable cause, and, still more earnestly, that 
the findings as to the disclosure to the attorney are not 
sustained by the evidence, and that, in any event, the facts 
shown in the record abundantly establish probable cause 
for defendants’ action in causing plaintiff’s arrest, 
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As we have concluded that the error in the seventh in- 
struction must be deemed waived by the submission of the 
special findings, it becomes necessary to examine the evi- 
dence to see if those findings are supported, and whether it 
shows probable cause for defendants’ action; that is, taking 
the most favorable reasonable construction for plaintiff, 
and giving him the benefit of all disputed matters in the 
evidence, does this evidence still show a full disclosure to 
the attorney and action on his advice in good faith, and 
does the record show probable cause for believing that 
there was danger plaintiff would depart the state? 

We have gone somewhat carefully over the evidence, and 
we find that the vice-president of the bank, Mr. Maddox, 
testifies to two conversations with plaintiff, both of which 
are denied by the latter in the terms stated by Maddox. In 
the first Maddox claims to have been told by Richmon that 
the latter would never pay his debt to the bank.: This is 
wholly denied. At a subsequent conversation Maddox 
claimed to have been told by Richmon that the latter did 
not care for the judgment, but was going to leave the state 
as soon as the replevin suit between his brother and the 
bank over some horses seized on this claim was settled. 
This, too, is denied. Both of these conversations were 
among the facts stated to counsel in getting his advice as 
to the institution of proceedings for the arrest. The wit- 
ness Cross also denies the statement attributed to him by 
Maddox that plaintiff was arranging to leave the state by 
a three o’clock train the next morning. Counsel is not 
justified on this record in saying there is no discrepancy 
in the facts as stated by the witnesses. If these facts are 
taken out, as they must be after the special finding, there 
is hardly enough to warrant a holding that what is left 
shows a reasonable ground for the arrest. Malice might 
be presumed from the want of reasonable cause, and also 
from the misstating of the facts which the jury found had 
taken place. We are not prepared to say that these find- 
ings are unsupported by the evidence. While it was un- 
doubtedly erroneous for the court to submit to the jury the 
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question whether the facts found constituted probable 
cause, defendants, having asked such a finding, can not 
complain. 

Defendants insist upon five points, which they say 
were not passed upon at the former hearing. The first 
is that not only the plaintiff’s discharge, but the findings 
of fact made. by the county judge, were permitted to go 
to the jury in the present case, and particularly his find- 
ing as to plaintiff’s non-intention to leave the state. The 
county judge made a finding that the allegations of de- 
fendants’ affidavit, that plaintiff was about to leave the 
state, were not sustained by sufficient evidence. This find- 
ing was objected to as not proper for the jury to consider, 
incompetent, immaterial and irrelevant. The objection 
was overruled, and the record of the finding admitted “for 
the purpose of showing that the plaintiff was acquitted of 
the charge that he was about to leave the state to defraud 
creditors.” 

Defendants cite Obernalte v. Johnson, 36 Neb. 772, as 
showing that this was error. The precedent is rather the 
other way. In Obernalte v. Johnson the verdict of ac- 
quittal is held admissible, but an added finding that the 
complaint was without probable cause inadmissible. Fol- 
lowing that precedent, the finding as to plaintiff’s inten- 
tion to leave the state to defraud his creditors would be 
admissible. It would seem that it was admissible to show 
the final termination of the proceedings in aid of execu- 
tion, if not as prima facie proof of want of probable cause. 
Secor v. Babcock, 2 Johns. (N. Y.) 203; Smith v. Ege, 52 
Pa. St. 419. 

A second claim of error not passed upon in the former 
opinion is the admission of proof of statements and con- 
duct of plaintiff which were not shown to have been 
brought to defendants’ knowledge till the trial, and tended 
to indicate that plaintiff on the night of his arrest was 
not intending to leave the state. Plaintiff at the trial 
was asked if on the day of his arrest, or for thirty days 
prior thereto, he had any intention to leave the state to 
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avoid an examination as to his property. This was ob- 
jected to as incompetent, irrelevant and immaterial, and 
after the answer was taken a motion was made and over- 
ruled to strike it out for the same reason. In J'urner v. 
O’Brien, 11 Neb. 108, testimony of plaintiff, that he acted 
in good faith in threshing and selling the wheat for the 
larceny of which defendant had procured his arrest, was 
excluded, and this court say (p. 112): 

“The question of Turner’s good faith in threshing the 
grain was not before the jury. That he was not guilty of 
larceny, the crime for which he was prosecuted, was 
established by his discharge by order of the court of 
Washington county upon the failure of the grand jury to 
indict him, and no further inquiry on that point was 
necessary or proper. His method of threshing and haul- 
ing the grain, whether done in an open and public man- 
ner, as tending to show the want of good faith on the part 
of O’Brien in charging him with having stolen it, was 
pertinent and proper to be proved, but the secret intent 
of Turner in threshing and removing the grain is irrele- 
vant in this case.” 

If this is the accepted view of the law in this state, 
then there was manifest error in admitting this testi- 
mony, as well as that of plaintiff and other witnesses as 
to his arrangement to return to Miller the next day. It 
is not claimed that defendants had any knowledge of 
these arrangements. 

The cases bearing on this question, as to the right of 
plaintiff in a malicious prosecution case to show inno- 
cence of the charge brought against him by defendant, 
are collected in Century Digest, vol. 33, col. 1965. Many 
of them seem to be cases like that of Casebeer v. Rice, 18 
Neb. 208, in which the defendant was chargeable with 
knowledge of ‘the facts. Turner v. O’Bricn, supra, cites 
no authority, but seems to be supported by Brennan v. 
Tracy, 2 Mo. App. 540; Fenstermaker v. Page, 20 Nev. 
290, 21 Pac. 322; King v. Colvim, 11 R. I. 582; and ap- 
parently by U'hompson v. Beacon Valley Rubber Co., 56 

: 51 
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Conn. 493. It is opposed to Patterson v. Garlock, 39 
Mich. 447, a case which cites no authority, and to Wine- 
miller v. Thrash, 125 Ind. 358, and Long v. UNS 17 
Ala, 540. 

The reasoning-in J'urner v. O’Brien seems sound. The 
general rule seems to be that defendant can only justify 
on the facts known to him when he institutes the prosecu- 
tion. Cooley, Torts (1st ed.), 7183, and cases. It would 
seem, as long as this is true, and it is admitted even in 
the cases holding evidence of innocence admissible, that 
‘it is not necessary, and, as it plainly tends to obscure the 
real issue of malice and want of probable cause, that the 
rule of Jurner v. O’Brien should be adhered to, and that 
the admission of this evidence in this case was error. 

It is complained that evidence was refused which 
tended to show that plaintiff was well able to pay this 
debt. We are not cited to any place in the record where 
such evidence was refused. In connection with his al- 
leged refusal to pay in 1897; proof of his ability to do so 
would be material, but ability to do so during the pre 
vious years would hardly seem to furnish any inference 
as to his intention to leave the state in January, 1898. 

It is urged that there was error in Yrefusing the thir- 
teenth instruction asked by defendants. The instruction 
seems to have been properly rejected. It told the jury 
that if the circumstances were such as to indicate to a 
discreet and prudent person that plaintiff was about to 
depart from the state, defendants had a right to detain 
him. Of course, the real question was not whether plain- 
tiff had an intention to leave the state, but whether there 
was danger that he would carry out such intention, re- 
gardless of citation to appear for examination as to his 
property. The right to arrest is merely ancillary to that 
of bringing the execution defendant before the examining 
court. If there was danger that this could not be done 
without his arrest, then his arrest was authorized. 

For .error in admitting the evidence indicated it is 
recommended that the former judgment of reversal be 
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adhered to, and the cause remanded for further proceed- 
ings. 


KIRKPATRICK, C., concurs. 


By the Court: For the reasons stated in the foregoing 


opinion, the former judgment of reversal is adhered to 
and the cause remanded for further proceedings. 


1. 


3. 


JUDGMENT OF REVERSAL ADHERED TO. 


AuTon D. WHIT» pr AL Vv. BESSIE WHITNEY. 
Fitep Aprit 30, 1908. No. 12,791. 


Ejectment: Set-Orr. In an action of ejectment an offset for board 


and maintenance of the plaintiff by the defendants can not prop- 
erly be introduced; it being pleaded merely as an account and 
not shown to have any direct connection with plaintiff’s cause of 
action for possession of land and for rents and profits. 


Motion to Strike: Demurrer. Where a motion to strike out such 


matter on the part of the plaintiff has been overruled by the court 
and exceptions taken to such action, the subsequent sustaining of 
a demurrer to the same matter on the ground that it does not 
constitute a defense, is not prejudicial error. 


Cross-Demand: Demurrer: Remitriror. Error in sustaining a 


demurrer to an allegation of taxes paid, made by way of cross- 
demand, is without prejudice where plaintiff subsequently re- 
mits from the amount of her recovery the full alleged amount of 
such taxes. 


4. Demurrer: Error WiTHouT Presupice. Error in sustaining a de- 


on 


'e 


murrer to a counter-claim for improvements in an action for 
rents and profits as well as for possession of land, is without 
prejudice where it appears from the record that all such im- 
provements were permitted to be shown to the jury under the 
name of necessary repairs, and the jury were instructed to allow 
a reduction of damages in the amount of all necessary repairs. 


Instruction: PLEapIne. The fact that the jury were told that an 


“equitable right” would be no defense against a “legal right” of 
the plaintiff, if it was found that she had one, is not prejudicial 
error where no equitable right to the prcmises ig either pleaded 
or offered to be proved, 
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. An instruction which tells the jury that they 
shall allow “rental value” of the premises as “damages for with- 
holding possession” is not prejudicial error, although the petition 
of plaintiff makes no claim for any damage aside from rents, 
issues and profits. 


Error to the district court for Boone county: JAMES 
N. PauL, District Jupep. Affirmed. 


James W. Hamilton and Henry EH. Maawell, for plain- 
tiffs in error. 


I. J. Dunn and H. C. Vail, contra. 


HASTINGS, C. 


This is an action in ejectment. Each defendant below 
brings error in eighty-one assignments. Fortunately it is 
not necessary to consider each of these separately. The 
first two briefs filed on behalf of the defendants complain 
only of error in sustaining demurrers to the second, third 
and fourth paragraphs of the answer, and of error in giving 
the tenth instruction, to the effect that if the jury should 
find the plaintiff was entitled to the premises she would 
be entitled also to damages for their withholding from the 
death of her mother, and that the measure of such damages 
would be the rental value of the premises, less whatever 
was actually necessary to keep the premises in a good and 
habitable condition; that any amount necessarily paid for 
repairs should be deducted, and also any money shown to 
have been paid to the plaintiff during her minority, if it 
had been assented to and allowed by her since she became 
of age, and also such sums as had been paid to her since 
she became of age on account of the property. 

In a third and supplemental brief error is clainied also 
in instruction numbered 4, to the effect that this action in 
ejectment related only to legal and not equitable rights, 
and, if plaintiff had a legal right, no equitable right in the 
defendant would bar her recovery. It is claimed that this 
instruction, together with instruction numbered 10, pre- 
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cluded the jury from making any allowance in their ver- 
dict as to damages for the fact that plaintiff resided 
with the defendants on this property from February, 
1892, until September, 1895. It is contended that the 
instruction must have operated to the prejudice of de- 
fendants. 

It is conceded by the defendants that so far as concerns 
the possession of the property, the verdict is right; that 
it was plaintiff’s land and that she was entitled to re- 
cover it. In her petition she had asked, not only for the 
land, but for rents and profits from February 8, 1892, to 
the commencement of the action, in the sum of $1,150. 
The petition was filed January 6, 1900. The claim was 
for the use of these premises from the death of plaintiff’s 
mother. It is‘not denied that plaintiff did reside with 
the defendants upon this property from February, 1892, 
until some time in September, 1895. The property seems 
to have been the homestead of plaintiff's mother. De- 
fendants are, the half sister of plaintiff, and the sister’s 
husband. They were apparently living with the mother 
upon the property at the time of the mother’s death, and 
continued to live there with the plaintiff for something’ 
over three years. 

The answer of the defendants denied.all of the plain- 
tiff’s allegations, and set out as a “cross-demand,” that 
ob or about February 8, 1892, they were left in possession 
of the premises described in the petition, by the death of 
plaintiff's mother, who had up to that time occupied it 
as a homestead; that the defendants from that time for- 
ward controlled and used the property; that plaintiff 
was her father’s only child, and at that time was between 
13 and 14 years of age; that she continued to reside with 
the defendants, and was supported and maintained by 
them until March, 1898; that during that time the de 
fendants furnished plaintiff maintenance, care and sup- 
port of the value of $1,825, which she promised to repay 
them, but no part of which has been paid. This was the 
second paragraph, and to which a demurrer was filed and 
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sustained. The third paragraph alleges the payment of 
all the taxes and assessments levied and assessed against 
the property from 1892, to the amount of $110, and that 
no part has been repaid. The demurrer was sustained 
to this paragraph also. The fourth paragraph alleges 
that they kept the property in repair and made such im- 
provements thereon as were necessary, and in making such 
repairs and improvements had expended $625, and that ° 
they were of the reasonable value of $625, and no part 
thereof had been paid. A demurrer to this was also 
sustained. The plaintiff moved to strike out paragraphs. 
2, 3 and 4 from the answer, on the ground that they pre 
sented questions which could not properly be tried in 
connection with plaintiff’s right of possession. Before 
the motion was ruled upon, an amended answer was filed, 
not, however, differing very materially from the former 
one, but merely adding some allegations that the im- 
provements placed upon the property were placed there 
in the belief of the ownership of an interest in it by Viola 
White, defendant. The same day the motion was over- 
ruled, the demurrers were filed to these paragraphs 2, 3 
‘and 4, which were sustained, as above stated. The jury 
returned a verdict in favor of the plaintiff for the pos- 
session of the premises and for $900 damages. Motion 
for new trial was filed on the ground that the verdict was 
not sustained by the evidence; was contrary to law; dam- 
ages were excessive; error in the instructions by the court; 
error in refusing instructions; and error in sustaining the 
demurrers to paragraphs 2, 3 and 4 of the answer. One 
hundred and ten dollars of the damages were remitted 
because of the alleged payments of taxes and assessments, 
and judgment entered for the recovery of the premises 
and the $790. 

The question is, substantially, as to the right to present 
the defense of the furnishing of care, support and main- 
tenance of the plaintiff during the years from 1892 to 
1898 as an offset or counter-claim to plaintiff’s demand 
for rents. 


VoL. 68] JANUARY TERM, 1903. 443 


White v. Whitney. 


The matter of taxes seems sufficiently covered by the 
remittitur. The question as to permanent improvements 
can be settled in a subsequent proceeding, and the costs 
of necessary repairs the jury were instructed to deduct 
in determining the rents and profits. 

Counsel for defendants are not contending that they | 
are entitled to a recovery in this action, but they do claim 
that defendants are entitled to set off against plaintifi’s 
claim for rents and profits, contract indebtedness which 
they held, as they allege, against the plaintiff. They urge 
in the first place that this question as to the right to - 
offset could not be raised by demurrer, and that it not 
being otherwise raised was waived. We are not able to 
take this position. The plaintiff promptly raised the 
question of the propriety of trying defendants’ claim for 
support and maintenance in this action by moving to 
strike it from the answer. This motion, as we have seen, 
was overruled. To that overruling the plaintiff excepted, 
and the question was raised again by demurrer, and in 
that form was sustained by the court. If one who is sued 
in ejectment may not set up a contract claim by way of 
set-off against the plaintiff’s claim for rents and profits, 
this action of the trial court, while perhaps irregular, 
must be held to be error without prejudice. The plaintiff 
had raised the question and was not assenting to any 
waiver of her rights in this respect. 

The defendants contend, citing the case of Seibert v. 
Baater, 36 Kan. 189, 12 Pac. 934, that the claim for rents 
and profits in an action of ejectment must be held to be 
an action sounding in contract and not in tort. As the 
Kansas court say (p. 191): “We think the action for 
rents and profits must be treated as one based upon an 
implied contract.” It therefore applies the three years’ 
statute of limitations, whereas, if it were a proceeding in 
trespass, the limitation would be two years. They also 
cite Holmes v. Davis, 19 N. Y. 488, 495, saying that the 
measure of damages in this class. of cases is the same as 
would prevail in assumpsit for use and occupation. They 
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also cite Sedgwick & Wait, Trial of Title to Land (2d 
ed.), sec. 649, as saying that this action, recovery of 
mesne profits in ejectment, has been divested of many of 
the peculiarities of an action of trespass; that it has 
acquired the characteristics of an action ex contractu; 
and also Newell, Ejectment, page 609, as saying: “The 
action (for mesne profits) is no longer treated as sound- 
ing in tort, but rather as one founded. upon an implied 
contract.” We suppose, however, that it is an established 
‘ doctrine in this as in most of the other states, that as- 
sumpsit for use and occupation of land only arises where 
the relation of landlord and tenant has been created 
either expressly or by implication. Skinner v. Skinner, 
38 Neb. 756. 

In Janouch v. Pence, 3 Neb. (Unof.) 867, the second 
point in the syllabus is as follows: “Assumpsit for use 
and occupation is founded upon a. contract. creating a 
tenancy, and will only lie where the relation of landlord 
and tenant exists.” 

As the relation of landlord and tenant is expressly 
regatived in the action of ejectment, and it is a wrongful 
withholding which is recovered for, it would seem impos- 
sible to hold that the claim for mesne profits in such an 
action sounds in contract. It does not seem to us desir- 
able that the action for the recovery of real estate should 
be complicated witb a general settlement of accounts be- 
tween the parties. The question of the right of possession 
of real estate is, under our law, treated as so peculiarly 
and solely for a jury, that the statute has provided that 
each case may be twice submitted to that tribunal. That 
alone would seem to be sufficient to raise a somewhat 
broad distinction between actions of ejectment and ordi- 
nary actions on contract. The fact that the question of 
mesne profits may be joined, and for its joinder an express 
provision is made, would seem impliedly to exclude from 
this action any contest over general matters such as may 
be raised by claims of set-off. The whole question of set- 
off and counter-claim is one of statute, and regulated by 
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statute. Davis v. Morton, Galt & Co., 4 Bush (Ky.) 442, 
96 Am. Dec. 309. 

We do not think that section 104 of the Code of Civil 
Procedure, in providing that set-off should only be pleaded 
in an action founded on contract, meant to include the 
claim for mesne profits in ejectment among the actions 
on contract. Counsel’s citations from text writers and 
opinions as to the extent to which it is simulated to a 
claim e# contractu only serve to emphasize to our minds 
the fact that it is in truth an action of another kind. 
Counsel urge, however, that in any event this defense 
must be entertained as a counter-claim. In their brief 
counsel support this only by general expressions taken 
from cases relating to widely different matters, such as 
a counter-claim for waste against a mortgagee in pos- 
session. An examination of the answer reveals merely 
that the claim is set up, together with the fact of pos- 
session of the premises after the mother’s death. That 
the maintenance and support of plaintiff was in any way 
connected with the possession of the property is not 
pleaded. From the answer itself it could not be learned 
even that the parties at any time after the mother’s death 
resided on the land. It merely appears that defendaxts 
were residing there at the mother’s death, and that plain- 
tiff resided with them and was supported by them till 
1898. From the evidence it appears that she was on the 
premises till 1895. It seems clear, however, that there is 
nothing in this answer which shows this claim for $1,825 
for support to arise out of the holding possession of this 
land, or to be connected with it, except as it was held by 
the same parties. We think, therefore, that the trial court 
was right in refusing to consider this claim for mainte. 
nance, and if it did so somewhat irregularly, by sustaining 
a demurrer to it as a defense, its action should be still 
upheld, as well as its refusing to admit evidence relating 
to this claim. That the allegations as to taxes paid were 
a good defense, pro tanto, to the claim for rents and 
profits, there is no doubt. As before stated, the plaintiff 


446 NEBRASKA REPORTS. [Von. 68 


White v. Whitney. 


finally admitted them by. remitting the full amount of 
them as alleged from her recovery of damages. The error 
in sustaining the demurrer seems to have been cured by 
such action. 

The fourth answer and cross-demand was as follows: 

_“That for further answer and by way of cross-demand 
against the plaintiff the defendants allege that during the 
time they supported, maintained, educated and cared for 
the plaintiff in their home and up to the present time, and 
during the time said Viola White has owned said un- 
divided interest in said property as aforesaid, while they 
have controlled and used said property, as alleged in par- 
agraph 2 hereof, they have kept said property in repair, 
and made such improvements thereon as were necessary 
for the enjoyment and use of the property, and in making 
such necessary repairs and improvements they have ex- 
pended on the property the sum of six hundred twenty- 
five ($625) dollars, and the same were and are of the 
reasonable value of that sum, and were made in good faith, 
and in reliance on such ownership of said defendant Viola 
White, and no part thereof has been repaid to the de 
fendants.” 

The evidence discloses that no permanent improvements, 
aside from what are by defendants described as reason- 
able repairs, were made after the mother’s death. The 
evidence as to these repairs seems to have been fully taken, 
presumably, under the denial of rents and profits, and as 
going to reduce their amount. Probably defendants would 
be entitled to counter-claim for improvements as against 
plaintiff’s claim for rents and profits. Plaintiff claims 
that the relief given under the occupying claimant’s act 
(Compiled Statutes, ch. 63, Annotated Statutes, 10259- 
10269) is exclusive. No authority is cited as to this point 
by either party, and in such investigation as we have been 
able to give it, we do not find a decision directly in point. 
The weight of modern authority, however, seems to be in 
favor of the allowance of a counter-claim for improve- 
ments in actions for mesne profits at common law. 17 
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Century Digest, col. 2600. It seems pretty clear that the 
right to offset improvements against rents and profits ex- 
ists independently of statute. Porter v. Doe, 10 Ark. 186. 
The occupying claimant’s law is not in terms exclusive. 
As to any pre-existing right, it should be held cumulative, 
unless a contrary intention is apparent. Keith v. Tilford, 
12 Neb. 271. We think, therefore, that the trial court was 
in error in sustaining the demurrer to this part of the 
answer. It does not seem, however, that the judgment 
should be reversed on this ground. The trial court seems 
to have admitted all the evidence as to the changes and 
improvements made during the plaintiff’s ownership as 
being necessary repairs, and so going to reduce the net 
rents. The defendants, therefore, got the benefit of them 
in proof. They would be still entitled to set them up under 
the occupying claimant’s act, if they can show they fairly 
come within it, and were not to be considered simply as 
repairs. The record seems to establish that the error in 
refusing them to be pleaded and proved as a formal coun- 
ter-claim was not prejudicial to defendant. They are all 
alleged as necessary to the use of the premises, and the 
jury were told to allow all such in reduction of damages. 
Defendant White swears to about $300 or $400 worth of 
such repairs, including fences and outbuildings. 

It remains to consider the alleged errors as to the two 
instructions. The fourth one, which is complained of in 
the supplemental brief of defendants, is as follows: 

“The jury are instructed that in an action of ejectment, 
it is only the legal rights of the parties, as distinguished 
from their equitable rights, that the jury have a right to 
consider. In this case, if the plaintiff shows a legal title to 
the premises in controversy, as explained in the following 
instructions, then no equitable rights of defendants will 
bar the plaintiff’s right of recovery.” 

In our opinion the abstract error in this instruction, of 
saying that an equitable right would be no defense to the 
action, can not have producéd harm, because no equitable 
defense existed. Some attempt was made to prove an 
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adoption of Viola White by plaintiff’s father, and so to 
show a right of defendant. It did appear that Mrs. White 
was brought up in Dr. Whitney’s family, and passed as his. 
daughter and under his name, and was considered and 
treated in the family as a full sister, but no legal adoption 
was shown, and plaintiff’s right to the land is now con- 
ceded. 

It is insisted that because the court did not define an 
“equitable right,” we are at liberty to presume that the 
jury assumed that it meant such reduction of damages 
as would result from the fact that plaintiff lived and was 
supported in defendant’s family on these premises from 
February, 1892, to September, 1895. But we have con- 
cluded that the boarding and maintenance of plaintiff 
by defendants in the manner alleged can not properly 
come into this action. There is neither allegation nor 
proof of any joint possession. The premises were occupied 
by defendants and their family, of whom plaintiff, then a 
child not quite 14, was one. Defendant Alton D. White 
testifies fully to his own entire control of the premises dur- 
ing the whole time. It seems hardly possibly that any 
harm was done by telling the jury that an “equitable 
right” would be no defense where none is claimed to exist. 

The remaining error of which complaint is made is the 
giving of instruction numbered 10, as follows: 

“You are also instructed that if you find from the evi- 
dence in this case that the said Bessie Whitney was the 
owner of the premises described in said plaintiff’s petition, 
and that she was entitled to the possession of the same, 
and that said premises have been wrongfully detained 
from her, then the said Bessie Whitney would be entitled 
to recover damages for the wrongful withholding of said 
premises from her possession from the date of the death 
of her mother, provided you find from the evidence that 
said property had been wrongfully kept from her posses- 
sion by the defendants, and that the measure of such dam- 
ages would be the fair rental value of said premises less 
whatever was actually necessary in the way of expenses 
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to keep said property in good habitable condition; and if 
you should find from the evidence that there had been 
expenditures by the defendants in this case, for the keep- 
ing of said premises in repair, then you would deduct that 
amount from the amount of damages, you would also de- 
duct from the amount of her damages such amount of 
money, if any has been shown to have been paid to the 
plaintiff duriig her minority, if the same has been as- 
sented to and been allowed by her since she has become of 
age, and also such sums as have been paid her since she 
has become of age, if you should find from the evidence 
that any such have been paid her, for the damages of the 
alleged wrongful withholding of said property.” 

It is objected to this instruction that whereas the stat- 
ute allows the joinder by plaintiff in this action of a claim 
for “damages for withholding the same and the rents and 
profits of the same,” that no “damages for withholding” 
were claimed, but only rents and profits; that in submit- 
ting the question of “damages” at all, the trial court was 
in error. It is conceded that it gives as the measure of 
such damages the rental value, but the fact that it is de- 
nominated “damages for withholding” is urged as pre- 
judicial. Counsel do not explain, and we are unable tu 
see, how it affected the amount of the verdict that the 
trial court used one name instead of another, if it gave 
the true rule. No proof had been attempted as to any 
damages, except “rental value,” and the jury were told to 
allow nothing more. 

The other objection is more serious. It is that the in- 
struction should have permitted the jury to deduct the 
value of improvements, as well as needed repairs. As we 
have before indicated, in passing on the action of the court 
in sustaining the demurrer, we think this claim is sound. 
We repeat, however, that all the evidence was submitted 
as showing “necessary repairs”; that the occupying claim- 
ant’s act is still available to defendants, if they have any 
permanent improvements to their credit. We have not 
reached this conclusion without a good deal of hesitation, 
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as, in our opinion, the defendants should have been per- 
mitted to prove their repairs and improvements as a coun- 
ter-claim, if they so desired, and it was error to refuse to 
let them do so. They did, however, finally introduce their 
proof in reduction of rents, and we think the record shows 
they were not prejudiced by the ruling. There is no claim 
that the verdict is not within the evidence. 

It is recommended that the judgment of the district: 
court be affirmed. 


KIRKPATRICK and LOBINGIER, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


BEE PUBLISHING COMPANY PT AL. V. Grorep W. SHIELDS.* 
Firep Apri 30, 1908. No. 12,502. 


1. Libel: Lipenry or Press. The liberty of the press is no more 
sacred than the liberty of speech; what a man may write with 
impunity he may speak with impunity. 


2. Privilege. An occasion of privilege will not justify false and 
groundless imputations of wicked motives or of crime against 
public officials in the performance of their duty. 


8. Liberty of Press: Limitation. While the conduct of such officials 
is open to criticisin, a line must be drawn between hostile 
criticism upon public conduct and the imputation of bad motives 
or of criminal offenses to officials. 


4. Malice: Evipence. In an action for libel, evidence of other publica- 
tions in the same paper containing substantially the same im- 
putation as that sued upon, whether made before or after the 
latter, or even after suit brought, may be admitted in evidence 
for the purpose of proving malice in the publication sued on. 


5. Damage: Evipence. Evidence of the extensive circulation of a 
paper, in which an alleged libel is published, may be admitted 
for the purpose of showing the extent of the injury. 


6. Exclusion of Evidence. Action of the trial court in excluding 
evidence examined, and approved. 


* Rehearing denied, See opinion, p. 759, post, 
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7. Construction of Language of Article: QuESTION FoR JuRY. Held, 
Proper to submit to the jury whether or not the language con- 
tained in the article sued upon, when fairly construed, amounted 
to a charge of bribery and malfeasance in office against the 
plaintiff. 


8. Instructions: Instructions examined, and held favorable to the 
plaintiff in error. . 


9. Damages: Amount of damages awarded held not excessive. 


Error to the district court for Douglas county: WId- 
IAM W. Kwysor, Districr Jupcy. Affirmed. 


Eduard W. Simeral and W. J. Connell, for plaintiffs in 
error. , 


William F. Gurley and Ed P. Smith, contra. 


OLDHAM, C. 


On the 7th day of April, 1899, there appeared as an 
editorial in the Omaha Evening Bee, the following article: 

“It is announced by the official organ of the gamblers’ 
gang that County Attorney Shields has complaints sup- 
ported by irrefutable evidence that would convict some 
sixty owners of gambling devices who have been operating 
in South Omaha, but that he will not prosecute the crim- 
inals on condition that they offend no more. Is this not 
a beautiful state of affairs for a reform county attorney? 
It is reliably stated that the evidence has been at hand for 
weeks, that protected gambling was going on unmolested 
in South Omaha, but the county attorney would not inter- 
fere until after election, out of apprehension that he might 
injure the chance of popocratic candidates. Now he openly 
proposes to pigeonhole the complaints and the evidence in 
deference to the interests of the gang. If, as is commonly 
reported, the South Omaha gamblers had to put up liber- 
ally for protection to run, how much have they had to put 
up to secure immunity from prosecution by Mr. Shields?” 

The same article reappeared in both the morning and 
evening editions of the Bee of April 8, Shortly thereafter 
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a suit for libel was commenced by the plaintifé in the 
lower court against the Bee Publishing Company, and 
Edward Rosewater and Victor Rosewater, editors of the 
Bee, on account of the publication of this article. An 
answer was filed to plaintiff’s petition by the several de- 
fendants, in which they admitted the publication of the 
article, but alleged, in substance, that it was a privileged 
communication, published in good faith and without 
malice. The answer failed to allege that the charges con- 
tained in the publication were true. After the evidence had 
been taken in the case, the suit was dismissed as to Edward 
Rosewater, and a verdict was returned by the jury in favor 
of plaintiff and against the other defendants in the sum 
of $2,500. There was judgment on the verdict, and de- 
fendants bring error to this court. 

The first question with which we are confronted is as to 
the character of the article sued on; whether it is a strictly 
privileged communication, a communication of qualified 
privilege, or whether it is libelous per se. The court below 
treated the article as a publication of qualified privilege, 
and cast the burden upon the plaintiff of showing express 
malice; and for this purpose admitted in evidence subse- 
quent publications contained in the same paper, referring 
back to the article in issue for, the purpose of showing 
malice in the original publication. To this ruling com- 
plaint is made in the brief of plaintiffs in error; their con- 
tention being that the article is one of absolute privilege, 
and that the subsequent articles referring back to it were 
likewise privileged and, consequently, not admissible in 
evidence for the purpose of showing malice. 

In the law of libel and slander there is clearly recognized 
two classes of privileged communications. One class is 
absolutely privileged and can not be made the foundation 
of an action for libel or slander. Of this class is a com- 
munication between attorney and client, husband and wife, 
parent and child, physician and patient, priest and con- 
fessor, and those necessarily occupying such a confidential 
relation to each other that public policy demands that the 
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communications between them, while such relation exists, 
be held absolutely sacred. This privilege is protected, not 
on account of the contents of the communication, but on 
account of the relation existing between the parties be- 
tween whom the communications pass. Vogel v. Gruaz, 
110 U. S. 311. We think it is apparent that no such con- 
- fidential relationship exists between the publishers of a 
newspaper and its numerous readers as to grant absolute 
immunity for anything that may be published in its col- 
umns. In fact counsel for plaintiffs in error do not rest 
their contention on the ground of a confidential relation- 
ship existing between the publishers of the paper and the 
reading public in general, but rather on the ground that 
the editorial complained of was a legitimate criticism of the 
conduct of a public officer in the discharge of his duties, 
and as such it was a pee exercise of the liberty of the 
press. 

It is declared in section 5, article 1, constitution of Ne 
braska: 

“Every person may freely speak, write, and publish on 
all subjects, being responsible for the abuse of that liberty ; 
and in all trials for libel, both civil and criminal, the truth 
when published with good motives, and for justifiable ends, 
shall be a sufficent defense.” 

It is well to notice that the liberty of speech and press 
are guaranteed alike in this section of the bill of rights; 
that which a man may write with impunity, he may speak 
with impunity; what may be published in the columns of 

“a newspaper may be proclaimed from the hustings, the 
pulpit, or the lecture platform ; that the liberty of the press 
is and should be no more sacred than the liberty of speech. 
While the liberty of each is a sacred right dear to the 
hearts of an entire Anglo-Saxon civilization, yet the law- 
makers and the framers of constitutions have all realized 
that liberty in the exercise of any natural right when. un- 
restrained by law leads to licentiousness, and have there- 
fore wisely provided that any one exercising the liberty of 
speech or of the press within this state shall be held re- 
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sponsible for an abuse of such privilege. It is unquestion- 
ably the right of the press to freely discuss, criticise or 
comment fairly upon the acts or omissions of a public offi- 
cer of the county, state or nation; but it is not permitted, 
under the guise of criticising official acts, to maliciously 
defame the character of an official. The rule with refer- 
ence to this right is well defined by the supreme court of 
Pennsylvania, in the case of Neeb v. Hope, 111 Pa. St. 145, 
when it says: 

“An occasion of privilege will not justify false and 
groundless imputations of wicked motives or of crime. 
The conduct of public officers is open to criticism, and it is 
for the interest of society that their acts may be freely 
published with fitting comments and strictures. But a line 
must be drawn between hostile criticism upon public con- 
duct and the imputation of bad motives, or of criminal 
offenses, where such motives or offences can not be justly 
and reasonably inferred from the the conduct.” 

If, then, we treat the article-in controversy as one of 
special privilege, because of the fact that it was a comment 
upon the acts of a public official, it was still actionable, 
unless true and published with good motives and for justi- 
fiable ends. As before stated, the court below was of the 
opinion that the article was privileged to such an extent 
as to require the plaintiff to show malice in its publication, 
and for this purpose admitted subsequent articles imme- 
diately following the publication sued upon and referring 
back to, and, in fact, reiterating the charges contained in 
the original article. This evidence was all confined by in- 
structions merely to the purpose of showing malice in the 
original publication. In Gribble v. Pioneer Press Co., 34 
Minn. 342, the rule is announced: 

“In an action for publishing a libel upon a plaintiff, 
evidence of other publications by defendant containing 
substantially the same imputation as sued upon, whether 
made before or after the latter, or even after suit brought 
upon it, may be admitted in evidence for the purpose of 
proving actual malice in the publication prosecuted for.” 


Vou. 68] JANUARY TERM, 1903. 755 


Bee Publishing Co. y. Shields. 


This rule is supported by the holdings in Commonwealth 
v. Damon, 186 Mass. 441; Chamberlin v. Vance, 51 Cal. 75; 
Symonds v. Carter, 32 N. H. 458; McCleneghan v. Reid, 34 
Neb. 472; and is also laid down in Starkie, Slander and 

Libel, secs. 587-589. 

' The next complaint urged is as to the action of the trial 
court in admitting evidence as to the extensive circulation 
of the paper in which the alleged libel was published in 
this and other states. Testimony of this kind, however, has 
universally been held to be proper, at least for the purpose 
of tending to show the injury that may follow from the 
extent of the publication. For this purpose it was held 
proper by this court in the case of Rosewater v. Hoffman, 
24 Neb. 222, 230. It has also been held proper in other 
states for the purpose of taking away the alleged privilege 
of criticising a public official within his jurisdiction to 
show that the circulation of the paper extended beyond the 
territory in which the official act is committed. Buckstaff 
v. Hicks, 94 Wis. 34; State v. Haskins, 109 Ia. 656, 47 L. 
R. A. 223. 

Complaint is next made of the action of the trial court 
in excluding a communication written by plaintiff in an- 
swer to the charges made against him in the article in 
controversy, and published in the World-Herald on May 
12, 1899, more than a month after the alleged libel was 
printed, and after suit had been instituted in this case. 
The authorship of the letter was proved in the cross-ex- 
amination of plaintiff, and it was offered for the alleged 
purpose of showing plaintiff’s feeling toward the editors 
of the Omaha Bee. We think the court was right in ex- 
cluding it. When asked the question as to his feelings 
toward one of the editors, the witness answered that his 
feelings were very hostile; the cause was dismissed as to the 
other editor, so that the question of his feelings toward 
the latter are immaterial even if this was a proper method 
of proving such fact. 

It is complained by plaintiffs in error that the instruc- 
tions a8 a whole were unfavorable in spirit and contents 
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to them, and special criticisms are directed against certain 
paragraphs thereof. As before stated, the instructions were 
“all based on the theory that the editorial in controversy 
was a communication of qualified privilege; and after stat- 
ing the issues arising on the pleadings, the court ‘told the 
jury, in substance, that the burden was upon the plaintiff 
to show that the publication was made maliciously. The 
court then defines libel in a manner approved by the au- 
thorities and not complained of by plaintiffs in error, and 
tells the jury that a publication is privileged when the au- 
thor is so situated that it is his duty to the interests of 
society, morality or good government to communicate the 
matters contained, and when he does “so in good faith 
Without actual malice.” The court then says that one must 
not take advantage of a privileged occasion to exhibit 
malice toward and to unlawfully and wrongfully injure 
another by publishing false and defamatory matter con- 
cerning him, and that if he does so he forfeits the privileged 
occasion and becomes a libeler subject to the ordinary rules 
of law relating thereto. In the following paragraph of the 
instructions the court said: 

'. “The publication of the article set forth in the petition 
is admitted, and, if the matters therein contained were 
true, the public had an interest in knowing them, and it 
was the duty of the defendant to publish them. The oc- 
casion of the publication of the article set out in the plain- 
tiff’s petition was therefore a privileged one,and the article 
aforesaid was so far a privileged communication that, in 
order to recover in this action, the plaintiff must prove by 
a preponderance of the evidence that the defendants made 
said publication with actual malice toward him.” 

This paragraph is criticised by counsel, because they say 
it seems to insinuate that it would be necessary for them 
to show that the article was true in order to justify its 
publication. This is not a legitimate inference from the 
instruction, because it closes by telling the jury that the 
plaintiff must prove by a preponderance of the evidence 
that the defendant had made such publication with actual 
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malice toward him. This instruction was certainly exceed- 
ingly favorable to defendants, and it is not reproduced 
here for the purpose of commending it as properly declar- 
ing the law in cases of this nature, but merely for the pur- 
pose of showing that plaintiffs in error are not the party 
to this controversy that should complain of it. 

The next paragraph is criticised because it told the jury 
that: 

«*# #* * in determining whether or not the defendants 
were moved by actual malice in making the publication 
complained of, the jury should examine the original and 
subsequent publications received in evidence, consider the 
nature of the charges, the extent of the publicity given 
them, their truth or falsity, whether or not the defendants 
had reasonable grounds for believing and did believe them 
_ to be true, and any and all other facts and circumstances 
proven on the trial which show or tend to show the attitude 
of the minds of the defendants toward the plaintiff in mak- 
ing the publication in controversy.” 

The criticism rests on the theory that subsequent publi- 
cations should not have been admitted in evidence; a ques- — 
tion which has already been fully disposed of in this 
opinion. 

Complaint is also made because the trial court permitted 
the jury to determine whether or not the article sued on, 
when fairly construed in its ordinary meaning, charged 
the plaintiff with the crime of bribery and malfeasance in 
office. Each of the offenses were properly defined by the 
court, and we see no error in permitting the jury to find 
from the testimony whether a fair and reasonable construc- 
tion of the language in the article contained a charge of 
either or both of these offenses against the plaintiff. 

‘It will be noticed that the language of the article is not, 
as contended by counsel for plaintiffs in error, a mere ex- 
pression of an opinion as to the disposition of a public 
officer toward the matter concerning which he is criticised. 
The article says that it is reliably stated that “protected 
gambling was going on unmolested in South Omaha, but 
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the county attorney would not interfere until after elec- 
tion, out of apprehension that he might injure the chance 
of popocratic candidates.” To repeat or publish a slan- 
derous or libelous communication is to indorse it as gen- 
uine, so that when this alleged “reliable” statement was 
published in defendants’ paper, the names of the defend- 
ants were in law written across the back of the publication 
as an indorsement of the truth of the charge contained 
therein. 

It will be noticed that the editorial also contained this 
statement: 

“Tf, as is commonly reported, the South Omaha gamblers 
had to put up liberally for protection to run, how much 
have they had to put up to secure immunity from prosecu- 
tion by Mr. Shields?” 

This is not an expression of an opinion that at some fu- 
ture time the gamblers might contemplate paying money 
to the county attorney for the privilege of protection, but 
the language can, by reasonable innuendo, be construed to 
_ charge that the gamblers had already paid money to the 
county attorney for protection against prosecution, and 
if it does so it certainly amounted to a charge of bribery, 
as defined by our Criminal Code. 

It is finally contended that the verdict in the case is ex- 
cessive; that, at most, plaintiff should only have been 
awarded nominal damages for the publication complained 
of. 

It was said by this court in the recent case of Williams 
v. Fuller, ante, p. 354, that: 

' “Where the publication is libelous per se, the plaintiff 
is not required to introduce evidence of actual damage to 
entitle him to substantial damages.” 

The jury was properly instructed against allowing any- 
thing by way of vindictive or punitive damages. This case 
has been tried twice to a jury; the first time a larger 
quantum of damages was awarded, so that we do not feel 
that we would be justified in saying that the amount of 
the verdict was necessarily the result of prejudice and 
passion. 
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It is, therefore, recommended that the judgment of the 
district court be affirmed. 


BaRNnES and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on motion for rehearing was filed 
May 18, 1904. Rehearing denied: 


PounD, C. 


This is a case to which we gave a great deal of time and 
attention. We thought at the time and still think that the 
questions upon which counsel for plaintiffs in error stren- 
uously endeavor to procure a ruling are many of them 
entirely outside of the case. It is stated in the opening of 
the brief that this case involves: 

“Some of the most important legal questions that can be 
submitted to a judicial tribunal, viz.: The right of the 
press to discuss and criticise the action of a public officer, 
and upon the part of that officer his right to refrain from 
the performance of those duties imposed on him by law.” 

The newspaper article complained of, by reason of which 
counsel thinks the power of a newspaper to criticise a pub- 
lic officer is involved, charges the defendant in error with 
two crimes, namely, bribery and malfeasance in office. That 
this is so two extracts from the article will readily demon- 
strate. The concluding words are as follows: “How 
much have they had to put up to secure immunity from 
prosecution by Mr. Shields?” In another place in the 
article is the following statement: 

“It is reliably stated that the evidence has been on hand 
for weeks that protected gambling was going on unmo- 
lested in South Omaha, but the county attorney would not 
interfere until after election out of apprehension that he 
might injure the chances of popocratic candidates.” 
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Obviously this is not criticism but on the contrary is a 
libelous charge of bribery and malfeasance in office. It 
does not say that the county attorney has not prosecuted 
certain gamblers when he ought to do so, but it says that 
he has failed to do so for political reasons and because 
money has been “put up to secure immunity from prosecu- 
tion.” 

The distinction between criticism of the acts of a public 
officer and false and ungrounded charges of criminality is 
well established. Criticism is always proper, whether by 
individuals or by newspapers. Newspapers have no mo- 
nopoly of the right of criticism; nor are their rights in 
this respect any broader than those of the community in 
general. Negley v. Farrow, 60 Md. 158. In Townshend, 
Slander and Libel, sec. 254, the learned author, after stat- 
ing that official acts of public functionaries may be freely 
criticised, adds that the occasion “will not excuse an as- 
persive attack upon the character and motive of the officer. 
To excuse such attack, the truth of the utterances must be 
shown.” In support of this doctrine he cites Hamilton v. 
Eno, 81 N. Y. 116. Indeed the reports are full of this dis- 
tinction. In addition to this case I may call attention to 
Hallam v. Post Publishing Co., 59 Fed. 530, affirming 55 
Fed. 456; Owen v. Dewey, 107 Mich. 67, 65 N. W. 8; Hay v. 
Reid, 85 Mich. 296, 48 N. W. 507; Cotulla v. Kerr, 74 Tex. 
89, 11 S. W. 1058; Rowand v. De Camp, 96 Pa. St. 493. In 
Hallam v. Post Publishing Co. the court say that a defense 
of privilege is confined to comment and criticism, and does 
not extend to false assertions of fact. It will not do to say 
that the article in question does not come within this rule 
because it sets forth that the facts charged are reliably 
stated. A repetition of rumors in such cases, without in- 
vestigation of their truth, is not privileged. Burke v. 
Mascarich, 81 Cal. 302, 22 Pac. 673; Upton v. Hume, 24 
_ Ore. 420, 33 Pac. 810. ; 

The first ground upon which a rehearing is asked is the 
refusal of the trial court to give an instruction requested 
by the plaintiffs in error with respect to the extent of the . 
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circulation of the newspaper. Counsel’s argument upon 
this point is based upon a misapprehension of what the 
trial court charged the jury. The jury were instructed 
that in passing upon the question of malice they might 
consider “the extent of publicity” given to the libel. The 
article in question was published three times successively 
—in an evening edition and in the morning and evening 
editions of the next day. This carrying over of the article 
from the evening edition of one day to the evening edition 
of the next has much appearance of being a malicious re- 
petition in order to give greater publicity to the article, 
and it was to this that the trial court properly directed the 
attention of the jury. The question of the circulation of 
the paper bore only upon the amount of damage. No one 
claimed that extra copies of the paper had been circulated, 
but only that the libelous article had been given undue 
repetition. In addition to these three publications, for a 
considerable time thereafter the paper continued to call 
attention to the article from day to day by various refer: 
ences and short paragraphs. 

It is next claimed that we erred in holding that these 
subsequent publications were receivable for the purpose of 
proving malice, for the reason that they were not libelous 
per se. The cases cited by counsel on this point are not 
applicable since they present quite a different state of 
facts. In this case the subsequent, publications referred to 
the charge already made, were plainly intended to have 
the effect of repetition, and must have had that effect upon 
all who read them. The third objection is that the eighth 
instruction of the trial court was erroneous, first, in that 
it did not instruct the jury that the county attorney had 
no right to refuse to prosecute upon the advice of the 
police officers of South Omaha, and, second, because the 
article in question was wrongfully assumed to charge mal- 
feasance in office. The trial court told the jury expressly 
that the county attorney had no right or discretion “to 
refuse to prosecute criminal offenders in deference to the 
interest of candidates for office in an election campaign, 
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or in deference to the interests of any kind of a gang, be it 
political or for the protection of gambling.” Shields 
claimed that he consulted the municipal police officers and 
upon their advice made up his mind that the best method 
of suppressing gambling was to take another course and 
hence did not file the complaints he had drawn up. The- 
county attorney, under the present practice, has at least 
some part of the discretion which formerly resided in the 
grand jury. If the municipal authorities advise him not 
to put the county to the expense of prosecution in a par- 
ticular case and he finds in good faith that the criminal 
practices in question have ceased and can be prevented by 
the action of the municipal authorities in the future, in our 
opinion he exercises his discretion properly by acting on 
such advice. Hence we do not think that the plaintiff in 
error was entitled to an instruction beyond what was 
given by the court. Moreover; the charge in the article in 
question was that he refused to prosecute for political 
reasons and in the interests of candidates for offices, and 
not that he unwisely exercised a discretion not reposed in 
him by the law. As to the second objection to the instruc- 
tion, we need only quote the language of the article itself: 
“Now he openly proposes to pigeonhole the complaints 
and the evidence in deference to the interests of the gang.” 
The latter portion of this statement is clearly not criticism 
but a charge of misuse of his official position for political 
purposes: It is not an opinion. The article does not say 
that the author believes such is his reason, nor does he 
say that the circumstances are such as would create a just 
suspicion that the reason given may be his real motive. He 
states emphatically as a matter of.fact that such is the 
reason and motive of the officer’s action. 

Finally, it is claimed that the verdict is excessive. Two 
juries under careful instructions have awarded large sums 
in this case. We have no doubt that another jury would 
bring in an equally large verdict. The evidence shows that 
Mx. Shields had for many years enjoyed the confidence and 
respect of the community, had been elected to office several 
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times and was a member of a profession in which a reputa- 
tion for honesty and integrity is essential. In view of the 
character of the charges made against him, the great pub- 
licity given to them, and the well known influence of the 
paper which made them, we are unable to think any case 
is presented for a reduction of the damages given by the 
jury. 

We therefore recommend that the motion for rehearing 
be overruled. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the motion for rehearing is overruled. 


REHEARING DENIED. 


Srpewick, J., dissenting. 


Upon the trial, evidence was admitted as to the extent 
of the circulation of the Bee and the number of its sub- 
scribers, not only in Nebraska, but in other states, for the 
purpose of proving actual malice on the part of the defend- 
ant; and in the instructions the court told the jury that in 
determining whether or not the defendant was moved by 

‘actual malice the jury should consider “the extent. of the 
publicity given.” The defendant requested the following 
instruction: . 

“You are instructed that the fact that the Bee circulated 
outside of Douglas county and state of Nebraska would 
not deprive the article sued upon of its privileged char- 
acter unless you further find from the evidence that the 
defendants maliciously and unnecessarily gave said article 
a wide circulation for the purpose of injuring the plaintiff. 
But the usual and ordinary circulation of the Bee to its 
regular subscribers outside of this county and state in the 
ordinary course of business would not be evidence of ex- 
press malice toward the plaintiff.” 

This request was refused. I think the court should 
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have given this instruction. It is suggested that there was 
evidence that the articles in question were published in 
several editions of the Bee, and were also commented upon 
in subsequent editorials, and that it was to the publicity 
so given that the instruction given by the court was di- 
rected. It seems quite probable from the condition of the 
record that this was the view taken by the trial court. The 
jury, however, was nowhere told that this was the meaning 
of the court, and in the condition of the evidence the in- 
struction given by the court might as readily be applied to 
the circulation of the paper in other states as to the suc- 
cessive publications, so that there was danger that the 
jury might understand that in determining the question 
of malice they might take into consideration the fact that 
the paper in its regular circulation was sent. into other 
states. This, of course, is not the law, and the defendant 
was entitled upon request to have the jury plainly in- 
structed upon this question. The instruction requested 
seems to be a proper one and should have been given to 
the jury. 

It is not necessary to call attention to other matters in 
this record. The whole case has been exhaustively con- 
sidered by the court, and as the majority are entirely satis- 
fied that no different result would be reached if a rehearing 
was granted, I do not deem it advisable to insist upon such 
rehearing. 


M. J. CuarkK vy. CommourcrAL NATIONAL BANK 0: Co- 
LUMBUS, NEBRASKA, ET AL. 


Firep Apri 30, 1903. No. 12,815. 


Revivor of Judgment: Jornt Deprors. Where a judgment against 
joint debtors is sought to be revived, all those jointly liable 
should be made parties to the action. But where all are made 
parties and a summons is issued against all, the fact that one 
or more of the parties can not be found will not abate the action — 
against those found and properly served. For v. Abbott, 12 Neb. 
828, distinguished. : 
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Error to the district court for Platte county: Conrap 
HOLLENBECK, DIsTrict Jupen. Affirmed. 


Whitmoyer & Gondring, for plaintiff in error. 


McAllister & Cornelius, contra. 


OLDHAM, C. 


This was an action to revive a judgment entered by a 
justice of the peace of Platte county, Nebraska, on a joint 
note executed by Henry McCabe, M. J. Clark and Martin 
Maher. A transcript of the judgment was filed in the office 
of the clerk of the district court, and an affidavit for revivor 
in statutory form was filed by plaintiff’s attorney. Sum- 
mons was issued against all the defendants. The return of 
the summons showed service on defendant Clark, and that 
defendants Maher and McCabe could not be found in the 
county. A judgment of revivor was entered by the district 
court, and defendant Clark brings error to this court. 

Two objections are urged against the order of revivor in 
the brief of plaintiff in error. The first is that the original 
judgment of the justice of the peace was void, because no 
hour was named in the summons and on the docket of the 
justice at which defendants were to appear, and conse- 
quently that no valid judgment could be entered against 
them by default. It is also urged in this connection that 
the judgment of the justice of the peace does not show the 
appearance of plaintiff on the day of the trial. These con- 
tentions are all based on a misconstruction of the record 
of the proceedings before the magistrate. The record 
shows that summons was issued August 23, 1887, return- 
able August 29, 1887, at 9 o’clock A. M. The return shows 
that the summons was served personally on each of the 
defendants on August 25, 1887—four days before the time 
set for trial. The judgment of the justice of the peace 
shows that the defendants failed to appear at the hour of 9 
A. M. on the day set for the trial, and for one hour there- 
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after, “but has made default, and this cause coming on for 
hearing upon the plaintiff’s bill of particulars and the evi- 
dence, I find in favor of the plaintiff”; and the judgment 
then follows. We think that sufficient appears from this 
docket entry to show that the plaintiff was present intro- 
during testimony at the time the trial was had before the 
magistrate, and that the judgment of the justice was valid. 

The next contention is that as it appears by stipulation 
‘in the bill of exceptions that defendant McCabe had de- 
parted this life in the territory of Oklahoma, before this 
action was instituted, the action could not proceed against 
other of the joint debtors until his executor or administra- 
tor had been made a party. The case of Fox v. Abbott, 
12 Neb. 328, is cited in support. of this contention. The 
doctrine announced in this case as we understand it is, that 
where an action is brought to revive a judgment against 
joint debtors, all the joint contractors must be made par- 
ties to the action; in other words, a judgment creditor can 
not single out one of two joint debtors and proceed to revive 
against them alone. But we do not understand that where 
some of the joint debtors have removed from the state go 
that process can not be served upon them, this fact will 
abate the action against those found and properly served. 
Fou v. Abbott, supra, follows the construction of section 
77 of the Ohio code, which corresponds to section 84 of 
our code, made by the supreme court of Ohio in Bazell v. 
Belcher, 31 Ohio St. 572. In this case the Ohio court say: 

“Section 77 of the code authorizes a judgment against 
such joint contractors as have been ‘served’ with summons 
in the action, in those cases only, where the action was 
commenced. by the filing of a petition and the issuing of 
a summons against all of the joint contractors.” 

That is just what was done in the instant case. The ac- 
tion was commenced against all; summons was issued 
against all; and all who could be found in Platte county 
were served. This was not done in Fox v. Abbott, supra. 
Hence, MAXWELL, J., says in that opinion (p. 331): 

“To authorize the judgment as rendered, summons 
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should not only have been issued against the other joint 
contractors, but should also have been returned not found.” 

We are, therefore, of the opinion that the judgment of 
the district court is right, and should be affirmed. 


Barnes and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


G. GuTrerson, ADMINISTRATOR OF THE EsTaTp or A. W. 
PETTERSON, DECEASED, ET AL. V. CHARLES MEYER ET Ala 
Fitep Apri 30, 1903. No. 12,845. 


1. Void Judgments: Vacatina. The provisions of section 602, Code 
of Civil Procedure, apply to voidable, but not to void, judgments. 


2. Attachment: Non-ResmentT. The filing of a bond is not jurisdic- 
tional to the right to have an attachment issued against a non- 
resident defendant for a debt not due. 


3. Bill of Exceptions: ArrFipavirs. Affidavits filed in support of mo- 
tions in the district court will not be examined by this court, 
unless properly incorporated in a bill of exceptions. 


4, Judgment: Fraup: ReMepy. Where a judgment is obtained by a 
fraudulent misrepresentation that induces the party to remain 
away from court to his injury, the remedy for vacating such 
judgment is not by a motion filed under subdivision 3 of section 
602, Code of Civil Procedure, but by petition and summons under 
subdivision 4 of said section. 


Error to the district court for Cedar county: Guy T. 
GRAVES, Disrrict JUDGE. Affirmed. 


Gamble, Tripp & Holman, for plaintiffs in error. 
John Bridenbaugh and Lohr, Gardiner & Lohr, contra. 


OLDHAM, ©. 


On November 22, 1899, plaintiffs in the court below 
filed their petition in the district court for Cedar county, 
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Nebraska, asking for a judgment against defendant A. W. 
Petterson, for goods sold and delivered, in the sum of $1,- 
095.70. At the same time an affidavit was filed by plaintiffs’ 
attorney alleging the statutory grounds for an attachment 
for a debt not due, and also alleging that the defendant was 
a non-resident of the state of Nebraska. The application for 
an attachment was presented to the judge of the district 
court, and an order was made by the court granting the 
attachment, without bond, because the defendant was a 
non-resident of the state. A writ of attachment was ac- 
cordingly issued and levied November 23 upon certain’ 
lands owned by defendant Petterson in Cedar County. De- 
cember 28, 1899, Petterson died intestate. December 5, 
1900, plaintiffs’ attorney filed an application, duly verified, 
in the district court, suggesting the death of defendant A. 
W. Petterson; that’ said Petterson was a resident of South 
Dakota; that he had died intestate, leaving surviving him a 
widow, Louisa Petterson, and four minor heirs, naming 
them; that one Gutterson was the duly appointed and act- 
ing administrator of the estate of the deceased; and pray- 
ing that each of these parties be made defendants, and that 
service might be had upon them by publication. The ap- 
plication was granted and service was accordingly pro- 
cured against these defendants by publication. The widow 
and the administrator filed special appearances on Febru- 
ary 25, 1901, objecting to the jurisdiction of the court. 
Before these objections were disposed of they also filed a 
motion to dissolve the attachment, supported by affidavits, 
alleging among other things that no bond had been given 
by the plaintiffs, and that the statement of facts in plain- 
tiffs’ affidavit was untrue. May 8, 1901, a guardian ad 
litem was appointed for the minor heirs of the deceased. 
An answer was filed for the minors, denying each of the 
- allegations in plaintiffs’ petition, and a motion was filed 
on this answer to discharge the attachment, for the same 
reasons as alleged by the widow and administrator. June 
18, 1901, the motions to dissolve the attachment were over- 
ruled and the attachment sustained. On the following day 
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the court finally adjourned. Another regular term of the 
district court was held and finally adjourned in November, 
1901. At the March term, 1902, of the district court, de- 
‘fendants filed a motion to set aside the judgment rendered 
on June 18, 1901, on the ground that the judgment and pro- 
ceedings were taken against each of said defendants by de- 
fault and also by mistake and irregularity. An answer 
for the widow and administrator was tendered with this 
motion. Affidavits were filed tending to support the claim 
that the widow and the administrator did not appear at the 
hearing of the motions on June 18, 1901, because they had 
relied on an agreement with plaintiffs’ counsel that no 
action would be taken on the motions until after a sale of 
the property had been had to satisfy a first mortgage lien 
thereon. This motion was overruled by the court, and 
from this action defendants bring error to this court. 

The foregoing statement of the proceedings, orders and 
judgments presented to us for review have been gleaned 
from a confused and unsatisfactory record, certified to by 
the clerk of the district court, from which, however, it is 
_apparent that the plaintiffs in error are attempting to 
_ have a judgment reversed, after the term at which it was 
entered, under subdivision 3, of section 602, of the Code of 
Civil Procedure. ~ 

The first question urged by counsel for plaintiffs in error 
is, that the order of the district court granting an attach- 
ment, without bond, for a debt not due, was a void order, 
and that the court was, therefore, without jurisdiction of 
the subject matter of the controversy. If this contention 
were well founded, it would still leave the plaintiffs in 
error without any right to the relief sought by the motion 
before us for review, because the provisions of section 602, 
Code of Civil Procedure, were not enacted to relieve par- 
ties from the cloud of a void judgment, but were only in- 
tended to relieve from irregular and voidable judgments. 
Kaufmann v. Drexel, 56 Neb. 229; Bankers Life Ins. Co. 
v. Robbins, 53 Neb. 44. 

While it is true that an allegation that defendant is a 

53 
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non-resident of the state is not alone sufficient to authorize 
an attachment for a debt not due, yet where, as in the case 
at bar, this allegation is coupled with other allegations 
which do warrant an attachment for a debt not due, and 
where the order is granted by a proper court or judge 
thereof, as provided by section 238, Code of Civil Proced- 
ure, the right to proceed with or without bond is governed 
by the provisions of section 200, Code of Civil Procedure, 
and even if the court had misconstrued this section in hold- 
ing that the allegation of non-residence of the defendant 
authorized the issuance of an attachment without a bond, 
such judgment would have been at most erroneous and not 
void. O’Farrell v. Stockman, 19 Ohio St. 296; Simon v. 
Stetter, 25 Kan. 155. 

It is next claimed that the judgment was irregularly en- 
tered, because of the fact that plaintiff was permitted to. 
amend his statement of account at the time the judgment 
was finally rendered, and in the absence of defendants. 
The amendment complained of was permitted to correspond 
to the proof offered; no new cause of action was incor- 
porated in the affidavit for attachment, nor was there any 
amendment of such affidavit. The only amendment. made 
was in the statement of plaintiffs’ account for goods sold 
and delivered to the deceased defendant, and this merely 
to show when the different items actually became due; the 
amount of the claim was not increased or diminished by 
the amendment. We think the amendment was unobjec- 
tionable and is far short of such an irregularity as should 
vacate the judgment. : 

It is urged strongly that the plaintiffs in error were de- 
ceived by an understanding that no order would be made 
in the case at the June sitting of the court in 1901. Aff- 
davits and counter-affidavits were filed on this allegation. 
None of these affidavits have been preserved in a bill of 
exceptions, but are strewn promiscuously through the tran- 
script. If plaintiffs in error desired us to examine this 
testimony, they should have gathered these scattered affi- 
davits, even as a hen gathers her chickens under her wings, 
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and incorporated them into a bill of exceptions properly 
authenticated ; but this they have failed to do, and, under 
a well established rule of this court, we can take no notice 
of them. Again, if the judgment in this case was rendered 
at the June sitting of the court, in the face of an agreement 
that the case should be continued, then, as was said by this 
court in Hstate of McKenna v. McCormick, 60 Neb. 595, 
599, “the judgment was rendered ‘before the action regu- 
larly stood for trial,’ and a motion to vacate must be made 
in the first three days of the succeeding term. Code of Civil 
Procedure, section 604.” But this, as appears from the 
statement, was not done; the succeeding term was permit- 
ted to open and close, and no motion was filed until the sec- 
ond term of court after the judgment had been rendered. 
If plaintiffs in error were induced by the fraudulent mis- 
representations of adverse counsel to remain away from 
court, to their injury, at the time the judgment was ren- 
dered, then their remedy would have been, as was said by 
Hoxcom,, J., in Estate of McKenna v. McCormick, supra, 
“by filing a petition, duly verified, and having summons 
issued thereon, such action to be begun within two years 
from the date of the judgment sought to be vacated. A 
motion to vacate the judgment under subdivision 3 would 
not lie.” 

We are, therefore, of the opinion that the judgment of 
the district court in overruling the motion to vacate the 
judgment rendered on June 18, 1901, was right, and should 
be affirmed. 


Hastines and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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NEBRASKA TELEPHONE COMPANY, APPELLANT, V. WESTERN 
INDEPENDENT LONG DISTANCE T®BLEPHONE COMPANY 
BI AL., APPELLEES. 


Firep Apri 30, 1908. No. 12,744. 


1. Telephone and Telegraph Companies: Usr or STREETS: NUISANCE. 
The term “public roads,” in section 14, chapter 89a, Compiled 
Statutes, giving telegraph and telephone companies a right of 
way along the public roads of the state, does not include the 
streets and alleys of a municipal corporation, and the unau- 
thorized use of such thoroughfares for such purpose constitutes 
a public nuisance, 


2. Equity. A court of equity will not lend its aid to protect a suitor 
in maintaining a public nuisance, nor in the doing of an act 
punishable under the laws of the state. 


APPEAL from the district court for Cass county: BENJA- 
MIN F. Goon, Disrriet Juper. Affirmed. 


W. W. Morsman and Matthew Gering, for appellant. 
Byron Clark and C. A. Rawls, contra. 


ALBERT, C. 


This is an action for relief by injunction. The petition, 
so far as is necessary to show the ground upon which the 
action is based, is as follows: 

“For more than fifteen years last passed, this plaintiff 
has been and now is engaged in the prosecution of the 
telephone business in the state of Nebraska, operating ex- 
changes and long distance lines, and during the said period 
has, at all times, been, and is now, in the actual possession 
and enjoyment, under the laws of the state of Nebraska, 
of a right of way upon one of the public roads of the state, 
upon and along which it maintains its poles, with cross- 
arms extending two and one-half feet.on each side of the 
centre of said pole, and which said cross-arms support 
plaintiff’s wires, all for the transmission of communica- 
tions by telephone between plaintiff’s patrons, and which 
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said public road passes through and constitutes the main 
public road or street, and is commonly known as Main 
street, in the village of Louisville, in the county of Cass, 
in the state of Nebraska. 

“2. The plaintiff’s said poles are all set out on the same 
side of the said public road, where the same passes through 
the village aforesaid, and plaintiff’s said poles and cross- 
arms support four wires used for long distance telephony. 
Plaintiff’s poles are twenty-five feet high, and set at dis- 
tances from each other of about 125 feet, and the wires 
thereon are carried upon insulators fixed to cross-arms 
aforesaid, separating the said wires by spaces of twelve 
inches. 

“3. The defendants are also engaged in the telephone 
business in the state of Nebraska, but have not heretofore 
occupied the public road aforesaid at the point where the 
same passes through the village of Louisville as aforesaid, 
but are now proposing to occupy the same by the erection 
of poles equipped with cross-arms, and by the stringing of 
wires thereon for long distance and exchange service. The 
said defendants give out that they will, and threaten to 

_and. are now in the act of setting the said poles along the 
said public road, at the place where the same passes 
through the said village, in the line of plaintiff’s poles and 
right of way, and threaten and are about to so set and erect 
their said poles so that they will extend above and through 
plaintiff’s lead of wires, strung as aforesaid, and so that 
the said defendants’ poles will be projected into and 
through the central 12-inch space between the wires of 
plaintiff’s said lead. The defendants intend and threaten 
to place their wires on the poles of the said defendants, 
above plaintiff’s lead of wires and in line therewith, and 
to so maintain them upon cross-arms fixed to the defend- 
ants’ said poles, extending at right angles with and across 
plaintiff’s lead of wires. 

“4, Plaintiff has never given its consent to the erection 
of the poles, cross-arms and wires of the defendants, or 
any of them, in, upon or over the right of way aforesaid 


fae NEBRASKA REPORTS. . [Vor 68 


Nebraska Telephone Co. v. Western Independent Long Distance Telephone Co. 


of plaintiff, or in the line of plaintiff’s poles, or within 
two and one-half feet from the said line on either side, or 
through or over plaintifi’s lead of wires, but has expressly 
objected thereto; but the defendants, disregarding the 
plaintifi’s objections and prior rights, are now proceeding 
to erect their poles, cross-arms and wires in the manner 
‘ hereinbefore set forth, with the intent and for the purpose 
of injuring plaintiff, and interfering with its business and 
its prior rights. j 

“5, If the defendants erect and maintain their ‘poles and 
wires as hereinbefore set forth, such erection and main- 
tenance will immediately and greatly interfere with and 
injure plaintiff’s business and the business of the plaintiff’s 
patrons over said wires. The defendants’ poles and plain- 
tiff’s wires will come into electrical contact, so that plain- 
tiff’s wires will be grounded, and thereby conversation 
over plaintiff’s said wires will be interrupted and pre- 
vented, and defendants’ wires will also, when loose or 
down, come into electrical contact with plaintiff’s said 
wires, producing a like result, to great injury of the plain- 
tiff, and for which injury plaintiif has no adequate remedy 
at law.” : 

An answer was filed by the defendant the Western In- 
dependent Long Distance Telephone Company and its 
officers, admitting that their intention and purpose was 
to do the acts sought to be restrained ; denying that it was 
_ done with the intent and for the purpose of injuring the 
plaintiff, and, in effect, that such acts would not interfere 
with the plaintiff’s business. The answer also put in issue 
the right of the plaintiff to occupy the street referred to 
in the petition. The other defendants failed to answer, 
and, from the evidence, it would appear that they were in 
no way concerned in the acts sought to be restrained. The 
court found for the defendants and dismissed the com-- 
plaint. The plaintiff brings the case here on appeal. In 
the further consideration of the case we shall refer to the 
parties by the title in the district court. 

The first question that concerns us in this case is whether 
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the plaintiff rightfully occupied the streets in question 
with its poles and wires. In the consideration of this 
question, the court will take judicial notice that the village 
of Louisville is and for many years past has been a body 
politic, organized under the general laws of the state. 
The plaintiff does not base its claim to a right of way 
on the streets on any grant from the village, but solely on 
section 14 of chapter 89a, Compiled Statutes (Annotated 
Statutes 11463), which is as follows: “That any telegraph 
or telephone company incorporated or doing business in 
this state shall be and is hereby granted the right of way 
along any of the public roads of the state for the erection 
of poles and wires; Provided, That poles shall be set at 
least six feet within the boundary line of said roadway and 
not placed so as [to] interfere with road crossings; and 
Provided, That said wires shall be placed at the height of 
not less than twenty feet above all road crossings” (Ses- 
sion Laws, 1887, ch. 87). 

It is insisted on behalf of the plaintiff that the term 
“public roads,” in the section just quoted, includes the 
streets and alleys of a municipal corporation. A statute 
of the state of Minnesota (Laws Minn. 1860, ch. 12, sec. 
1), worded very much like the one under consideration, 
was construed in Abbott v. City of Duluth, 104 Fed. 833, 
- and the terms “public roads and highways” were held to 
include the streets and alleys of cities and villages, as 
well as rural highways. This construction was followed 
by the supreme court of that state, in Northwestern Tele- 
phone Eachange Co. v. City of Minneapolis, 81 Minn. 140, 
86 N. W. 69, Start, C. J., dissenting, and City of Duluth v. 
Duluth Telephone Co., 84 Minn. 486, 87 N. W. 1127. A 
similar statute was construed by the supreme court of lowa 
(Code, 1873, sec. 1324) in Chamberlain v. Iowa Tclephone 
Co., 119 Ia. 619, 93 N. W. 596, in which it was held that the 
term “public highways” includes the streets of a city. 

The cases just cited strongly support the theory of the 
plaintiff, but, after all, with this court, as with those 
whose opinions have been cited, the question is one of 
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legislative intent; that is, did the legislature use the term 
“public roads” in the most comprehensive sense, intending 
thereby to include-the streets and alleys of municipal 
corporations, or did it use it in the more restricted sense, 
intending to include only rural highways? 

Ordinarily, in construing a statute, words should be 
given their usual and recognized meaning. State v. By- 
rum, 60 Neb. 384; State v. Weston, 4 Neb. 216. It is only 
where such construction would be obviously repugnant to 
the intention of the lawmakers that a different construc- 
tion is allowable. 

Whatever may be the usage in other jurisdictions, we 
think it safe to say that in this state the term “public 
roads” is commonly understood and recognized to apply 
exclusively to rural highways. It is thus understood and 
used by the people of the state generally, and it is doubtful 
whether, in the ordinary affairs of life and common con- 
versation, it is ever used or understood to convey the idea 
of a street or alley of a city or village. This is a matter of 
common knowledge, and of which this court must take 
judicial notice. There is nothing in the act itself, nor in 
the legislative history of the state, that suggests that the 
legislature used the term in any other sense than that in 
which it is commonly used by the people of the state. 
The statutes of the state were before the legislature when | 
- the act was passed. In those relating to cities and villages 
the term “public roads” never occurs, while in those re- 
lating to rural highways it is invariably used, save in some 
cases where the term “highway” is used as its equivalent. 
The statutes in force at that time vested county boards 
with the general supervision over “public roads” (Com- 
piled Statutes, 1885, ch. 78, sec. 1), and municipal author- 
ities with the control of their streets and alleys (Com- 
piled Statutes, 1885, ch. 13, sec. 15, subdivision 24, and 
ch. 14, sec. 77). At that time cities, as an additional rem- 
edy against encroachments on their streets and alleys, had 
express authority to enact ordinances to prevent the use 
of such streets and alleys for telegraph and telephone poles 
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and wires (Compiled Statutes, 1885, ch. 13, sec. 15, sub- 
division 8, and ch. 14, sec. 39, subdivision 21). At the 
same session at which the act in question was passed, 
an act was passed for the incorporation of cities of the 
metropolitan class, and another for the incorporation of 
cities of the first class, conferring upon such cities the 
power to enact such ordinances (Session Laws, 1887, ch. 
10, sec. 50, and ch. 11, sec. 68, subdivision 14), while the 
authority of cities of the second class in that behalf was 
left untouched. It seems to us that but one reasonable 
inference is to be drawn from the foregoing, and that is 
that the legislature had in mind the popular distinction 
between “public roads” and “streets and alleys,” and used 
the former term in the act under consideration in the sense 
in which it is generally used and understood by the people 
of this state, and not in its generic sense as including the 
streets and alleys of municipal corporations; because it 
dealt with the latter in such a manner as to clearly indi- © 
cate that it regarded them as something separate and dis- 
tinct from the public roads of the state. Had it regarded 
a right of way for telegraph and telephone poles on the 
streets and alleys of municipal corporations of such tran- 
scendent importance to the public as to justify direct legis- 
lative action and to make it the subject of a legislative 
grant, it is not probable it would at the same time have 
clothed such municipalities with express authority to de- 
feat the grant. It follows, therefore, that the plaintiff’s 
occupancy of the street in question was without lawful . 
authority. 

But the plaintiff contends that the state, or the village, 
alone can successfully assail its right to the use of the 
street as a right of way. In support of this contention we 
are cited to Williams v. Citizens R. Co., 130 Ind. 71, 29 N. 
E. 408. We do not consider that case in point. There 
the plaintiff was a street railway company and had or- 
ganized for the purpose of constructing and operating 
an electric street railway, under a statute providing for 
the organization of street railway companies, and author- 
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izing them to employ any kind of motive power in common 
use, except steam. The question raised by the defendant was 
that by the use-of electricity as a motive power the plain- 
tiff was acting without the scope of its charter. Passing 
on the question thus raised, the court applied the rule that 
where there is an assumption of corporate rights and func- 
tions and an exercise thereof under color of law, only the 
state can question the validity of the assumption and the 
exercise of such functions and rights. That is only an- 
other way of stating the elementary rule, applicable to 
corporations generally, that where an association of per- 
sons is found in the exercise of corporate franchises, under 
color of legal organization, its existence as a corporation 
can not be inquired into in a collateral proceeding, and 
generally it can be inquired into only by the state whose 
sovereign powers have been usurped. That is not the ques- 
tion before us. The unauthorized obstruction of a public 
thoroughfare was a nuisance at common law, and is pun- 
ishable as such under our statutes. Criminal Code, sec. 
232. The case, then, is one in which the plaintiff invokes 
the extraordinary powers of a court of equity to protect 
it in maintaining a public nuisance, and in the doing of an 
act punishable under the laws of the state. We know of 
no instance wherein a court of equity has lent its aid to 
such ends. Todo so would be contrary to those principles 
which have always guided such courts in the exercise of 
their powers. 

It follows that the complaint was properly dismissed, 
and we therefore recommend that the decree of the dis- 
trict court be affirmed. 


DuFFI5 and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 
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BE. N. Battey, GUARDIAN OF CLAUDE W. MASON, ET AL. V. 
THOMAS B. GARRISON, GUARDIAN OF CLAUDE W. MASON. 


Frrep Aprit 30, 1903. No. 12,754. 


1. Guardian: FINAL SETTLEMENT: ATTORNEY’s Free. In the final settle- : 
ment of the accounts of a guardian, that he has not paid certain 
attorney’s fees charged therein, is not of itself a valid objection 
to the allowance of such item, where it appears that there is a 
bona fide arrangement between himself and the attorney that the 
amount allowed by the court therefor shall be paid to the latter. 


2. ATrorNEY’s Fre. <A guardian has authority to bind the 
estate of his ward by a contract, reasonable in its terms, for 
services reasonably necessary to the preservation and manage- 
ment of such estate. 

3. Where a part of such services were rendered as 


guardian ad litem, in proceedings had in the same court as that 
in which the general guardian’s accounts are adjusted, and no 
specific fee has been allowed the guardian ad litem in such pro- 
ceedings, the county court may include such fee in the total al- 
lowance for attorney’s fees for the entire services rendered. 


4, Fees of Guardian Ad Litem. The fees of a guardian ad litem are 
not in all cases and under all circumstances taxable in whole or in 
part to the adverse parties. 


Error to the district court for Valley county: JAMES 
N. Paut, District Juper. Affirmed. 


A. M. Robbins, for plaintiffs in error. 


A. Norman, H. Westover, Hall & Johnson, Edwin M. 
Coffin and E. J. Clements, contra. 


ALBERT, C.. 


The parents of Claude W. Mason separated shorily after 
his birth, which was on September 20, 1881, and he was 
left in the custody of his mother, who appears to have 
taken up her residence in the state of Iowa. The father 
moved to Valley county, in this state, and resided there 
until his death, which occurred previous to the death of his 
parents, hereinafter mentioned. 
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About the time the parents of the minor separated, his 
paternal grandparents also settled in Valley county, where 
they remained until 1889, when they returned to the state 
of Massachusetts, their old home, when the grandfather 
died, leaving his entire estate, a part of which at least was 
in Valley county, to his wife. Administration was granted 
on his estate in Valley county in 1899, and while the same 
was there pending his wife died intestate. Whereupon, in 
the same year, administration was also granted on her 
estate in that county. 

At this time it would appear that the paternal relatives 
of Claude W. Mason had lost trace of him, and that it was 
their purpose to ignore him in the settlement of the estate 
of his grandparents. At this stage of the proceedings Mr. 
A. Norman, an attorney at law, interested himself in be 
half of the boy, and finally located him at Sac City, Iowa, 
and thereupon entered into a contract in writing with the 
boy and his mother to protect the interest of the former 
in the estate of his grandmother, for which he was to re- 
ceive a fee equal to twenty per cent. of the value of the 
boy’s interest in the estate. A guardian was then ap- 

‘pointed for the boy by the county court of Valley county, 
who, after his appointment, adopted and ratified the con- 
tract hereinbefore mentioned, and proceeded thereunder 
as though the same had been made by himself as such 
guardian. In pursuance of that contract, and the guard- 
ian’s adoption and ratification of it, Mr. Norman appeared 
for the boy in the proceedings for the administration of 
his grandmother’s estate, protected his interest therein 
and established his claim as one of the heirs at law of the 
intestate, and as such his right to about $2,500 of the as- 
sets of the estate, consisting of real and personal property. 
From the record of the proceedings for the administration 
of that estate it appears that Mr. Norman acted both as 
attorney and guardian ad litem for the boy. Afterwards, 
and after Mr. Norman had performed his part of the con- 
tract hereinbefore mentioned, the guardian filed bis final 
report, wherein he asked a credit for $500 as fees paid to 
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Mr. Norman for his said services in behalf of the ward. 
EK. N. Bailey, who had been appointed guardian for the 
boy in the state of Iowa, appeared and objected to the al- 
lowance of that item. The issues were made up and sub- 
mitted to the county court, which entered an order allow- 
ing the credit. The Iowa guardian then appealed to the 
district court, where, after a hearing on the merits, the 
order of the county court was affirmed. The Iowa guardian 
and the ward join in a petition in error to this court, ask- 
ing a reversal of the judgment of the district court. 

It is first insisted that the amount had not been paid Mr. 
Norman by the guardian, and therefore the latter was not 
entitled to a credit for the amount. The evidence shows 
that only a small portion of the amount was paid, but it 
further shows that the guardian and Mr. Norman ex- 
pected the charge to be contested, and, in order that the 
guardian might take no risk, it was arranged between 
them that Mr. Norman should receipt for the full amount, 
which he did, and look to the guardian personally for pay- 
ment, in case the credit was allowed by the court. There 
is no suspicion that it was any part of their purpose that 
any portion of the amount allowed should be retained by 
the guardian, or that he should profit in any way at the 
expense of the ward. The whole transaction was laid be- 
fore the court, and, it seems to us, the legal effect was 
substantially the same as though the guardian had stated 
the claim to the court, represented that it had not been 
paid, and asked for an order for its allowance. Such a 
course would have been unobjectionable, and, the course 
adopted being substantially the same in legal effect, it 
seems to us to be equally so. 

It is next urged that the contract of the minor was not 
binding upon him, and that its subsequent adoption and 
ratification by his guardian did not make it binding on the 
estate. We do not deem it necessary to go into the ques- 
tion of the effect of the contract made by the minor. The 
evidence is conclusive that the guardian, in effect, entered 
into precisely the same contract with Mr. Norman, Such 
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a contract, if reasonable, in our opinion, is binding on the 
estate of the minor. McCoy v. Lane, 66 Neb. 847; Taylor - 
v. Bemiss, 110 U. S. 42. In this case it was, in effect, for 
twenty per cent. of the amount recovered for the ward, and 
was wholly contingent. The court under which the guard- 
ian held his appointment went into the reasonableness . 
of the contract and the reasonable value of the services 
rendered on the trial of this case, and found them reason- 
able. Those matters were also in issue in the district 
court, where the finding of the county court thereon was 
sustained. ‘The evidence is before us and it sustains the 
finding of the district court. Hence the reasonableness of 
the contract, and the reasonableness of the amount allowed 
for the services rendered, are no longer open questions in 
the case. We think, so far as the objection under consid- 
eration is concerned, there was no error in the order allow- 
ing the claim. 

A part of the services performed by Mr. Norman, for 
which the allowance is asked, was performed as guardian 
ad litem in the settlement of the estate of his grandmother. 
It is now insisted that for the services rendered in such 
proceedings he is entitled only to such fee as has been 
allowed him therein by the court, and in this behalf we are 
cited to Hnglebert v. Trowell, 40 Neb. 195. In that case 
the minor and his father had been made parties to a fore- 
closure suit in the district court. They entered into a con- 
tract with the attorney to appear for them and defend their 
interest, agreeing to pay him a ‘contingent fee He ap 
peared for them in the case, and was appointed guardian 
ad litem for the minor. In another action, wherein the 
validity of the contract for such services, so far as the 
minor was concerned, was called in question, this court, 
speaking through RaGan, C., said (p. 210): 

“For performing the duties of a guardian ad litem an 
attorney must look, and look only, for the amount of his 
compensation to the court, and the compensation allowed 
the guardian should be taxed as costs in the proceedings 
and as such collected. Perhaps it might be filed as a claim 
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against. the minor’s estate, but no other different or greater 
amount can be collected than that allowed by the court.” 
But we do not think that case is exactly parallel with 
the present. In the present case the services of the attor- 
ney, both as guardian ad litem and otherwise, were ren- 
dered in the same court, and in the court to which the ap- 
plication for an allowance for fees was made in this case. 
We do not think the fees of a guardian ad litem, in all 
cases and under all circumstances, are to be taxed in 
whole or in part against the adverse party or parties. 
There can be no doubt that under some circumstances 
such costs should be borne exclusively by the minor. In. 
most cases we think the matter is, to some extent at least, 
within the discretion of the court. In this case the minor 
_ and those adversely interested were represented by differ- 
ent attorneys. Under such circumstances it would be no 
abuse of discretion for the court to tax the fees of the 
guardian ad litem to the minor, to be deducted exclusively 
from his share of the estate. That being true, it seems to 
us that the county court had jurisdiction to thus allow 
such fees, so long as it had jurisdiction over the parties 
and control of the fund against which they were charge- 
able. As we have already seen, the county court in this 
case not only went into the contract, but into the question 
of services rendered and the value of such services. It had 
jurisdiction of the parties and of the fund against which 
the fees of the guardian ad litem were chargeable. It does 
not appear that there was at any time any specific allow- 
ance for the fees of the guardian ud litem. Under such 
circumstances, we think it is a fair presumption that the 
county court included those fees in the aggregate amount 
allowed in this case for the services rendered for the minor 
by Mr. Norman. That court has jurisdiction in such mat- 
ters and is charged with the duty of protecting the inter- 
ests of its wards. Its jurisdiction and orders are attended 
by all the presumptions that attend those of other courts 
of record, Indulging those presumptions, we think the 
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judgment of the district court was right, and we recom- 
mend that it be affirmed. 


Durriz and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


Euizapera Herter SCHICK, APPELLEB, v. Epward WuHIt- 
COMB ET AL., APPELLANTS. 


Fiuep Arrit 30, 1908. No. 12,797. 


Partition: Jornr Devise: SETTLEMENT oF Estate. Where lands are 
devised to two or more jointly, one of the devisees may maintain 
an action for the partition thereof against the executor and the 
other devisees, at any time after the expiration of the time for 
filing claims against the estate, although the estate has not been 
settled and there has been no decree of distribution, provided the 
personal assets, in the hands of the executor, are sufficient to dis- 
charge the debts of the estate and the charges enumerated in 
section 289, chapter 23, Compiled Statutes (Annotated Statutes 
5154). 


Equities. In such action, the district court has jurisdiction 
to determine every question necessarily involved in a just and 
equitable decree of partition, and where the devisees, or any of 
them, have received advancements, which have not been ad- 
justed by the county court, they may be adjusted in such action. 
For the purposes of such adjustment, such advancements are tc 
be regarded.as a part of the assets of the estate. 


DEVIsSE TO Executor In TRUST. Where, by the terms of the 
will, a part of the devisees take only the use of a certain portion 
of the estate for life, remainder over to their children, etc., and 
the executor is authorized to make division thereof or to invest 
the proceeds, the legal title to such shares vests in the executor in 
trust, for the uses and purposes mentioned in the will, and im- 
poses upon him a charge, requiring the exercise of his discretion, 
in regard to the care and management of that portion of the 
estate, and the provisions of the will in respect thereto should 
be carried out in the decree of partition. 


4. Devise: Dower. The wife of a devisee has an inchoate right of 
dower in his share of the lands devised, and a decree in partition, 
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which bars her of any right, title or interest in such lands, is 
erroneous. 


5. Referees in Partition: INcumBraNnces. The referees in partition 
are not required to procure certificates of incumbrances, and have 
the lands appraised, as in case of a sale by the sheriff on execu- 
tion; nor is it essential to the validity of such sale that the 
report of the clerk, as to incumbrances required by. section 819, 
Code of Civil Procedure, or the order therefor, should be made 
before sale. 


6. Jurisdiction. Our statutory proceedings for the partition of real 
estate are essentially in rem, and the district court has no juris- 
diction in such proceedings to partition real property in another 
state. 


AppHaL from the district court for Seward county: 
Samunt H. Sornzeoremr, Disrricr Jupen. Reversed in 
part. 


Robert Ryan and M. D. Carey, for appellants. 
Harry D. Landis and RB. R. Schick, Jr., contra. 


ALBERT, C. 


On the 16th day of May, 1900, one Anderson Dana 
Whitcomb died seized in fee of the lands in controversy 
_in this action, and possessed of considerable personal prop- 
erty, leaving a will of which the following is a copy: 

“Know all men by these presents, that I, Anderson Dana 
Whitcomb, fully realizing the uncertainties of life, and 
being in usual health and of sound mind, do make and pub- 
lish this my last will and testament. 

“ist. It is my desire that my funeral expenses and just 
debts be paid. 

“9d. That after the payment of my funeral expenses and 
just debts, the residue of my estate shall be equally di- 
vided between my children, Edward Whitcomb, William 
Ahira Whitcomb, Walter Olen Whitcomb, Dana Simpson 
Whitcomb and Elizabeth Heller Schick, heirs of my body, 
excepting as hereinafter provided. I hold notes against, 

54 
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and have bills which I have paid for Walter Olen Whit- 
comb, William Ahira Whitcomb and Dana Simpson Whit- 
comb, and I direct that the several amounts be deducted 
from the amounts of their share to be given them or 
which they are to have the use of as hereinafter provided. 
I direct that the shares of my estate that would otherwise 
be divided between William Ahira and Walter Olen Whit- 
comb, shall not be given them absolutely, but that they 
shall have the use of the same during their natural lives, 
and at their death or as either of them depart this life, the 
share which would otherwise have fallen to each one be 
equally divided between their children then living and 
heirs of their several bodies. 

“4th. I hereby appoint my son Edward Whitcomb my 
sole executor of this my last will and testament, and who 
shall have full power and authority to make a division of 
my estate or to invest the amounts set aside for their use 
as above provided and directed. 

“5th. I hereby renounce all former wills or bequests 
made by me. 

“Witness my hand and seal this 8th day of March, 1900, 
at Lacyville, Pa.” 

On the 11th day of June, 1900, the will was duly de 
mitted to probate by the county court of Saline county, 
whereupon the executor therein named qualified and en- 
tered upon the discharge of his duties as executor of the 
will. By order of the county court, creditors of the estate 
were allowed six months, from the 16th day of June, 1900, 
to file their claims against the estate. The time was not 
extended and, at its expiration, all claims not filed within 
that time were barred. The regularity of the proceedings 
in the county court are not questioned. 

On the 2d day of July, 1901, and while the administra- 
tion of the estate was still pending in the county court, 
Elizabeth Heller Schick, one of the devisees named in 
the will, brought this action against the other devisees, 
including the children of William Ahira and Dana Simp- 
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son Whitcomb, the executor, and Hannah, Alice, Car- 
oline and va Whitcomb, the wives of the devisees Edward, 
William Ahira, Walter Olen and Dana Simpson Whit- 
comb, respectively, for a partition of the lands in contro- 
versy. 

The petition, in addition to-the usual allegations, con- 
tains the following: , 

“The said plaintiff further avers that the estate of the 
said Anderson Dana Whitcomb, deceased, is solvent, and 
that there is sufficient personal assets in the hands of said 
Edward Whitcomb, executor of the estate of the said An- 
derson Dana Whitcomb, deceased, belonging to said estate 
with which to pay all debts owing by said estate and the 
cost and expense of administering the same. 

+ & * + * * * * * 

“The said plaintiff further alleges that the said William 
Ahira Whitcomb, Walter Olen Whitcomb and Dana Simp- 
son Whitcomb, have been advanced the following sums by 
notes and money, froin the aforesaid Anderson Dana Whit- 
comb, deceased, during the lifetime of the aforesaid Ander- 
son Dana Whitcomb, to wit: William Ahira Whitcomb, 
eight hundred fifty-eight and 4-100 dollars ($858.04) ; 
Walter Olen Whitcomb, one thousand six hundred thirty- 
one and 57-100 dollars ($1,631.57) ; Dana Simpson Whit- 
comb, one thousand eight hundred thirty-four and 73-100 
dollars ($1,834.73) ; which sums, by the desire and will of 
the said Anderson Dana Whitcomb, deceased, were to be 
deducted from the respective shares of the aforesaid Wil- 
liam -Ahira Whitcomb, Walter Olen Whitcomb and Dana 
Simpson Whitcomb. . 

“The said plaintiff further alleges that the defendants, 
Hannah Whitcomb, wife of Edward Whitcomb, Alice Whit- 
comb, wife of William Ahira Whitcomb, Caroline Whit- 
comb, wife of Walter Olen Whitcomb, and Eva Whitcomb, 
wife of Dana Simpson Whitcomb, each claim to have some 
interest in or right and title to said premises or some por- 
tion thereof, the said Hannah Whitcomb claiming an in- 
terest in or title to said premises by reason of being the 
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wife of the defendant Edward Whitcomb, the said Alice 
Whitcomb claiming an interest in or some title to said 
premises by reason of being the wife of the defendant Wil- 
liam Ahira Whitcomb, the said Caroline Whitcomb claim- 
ing an interest or some title to said premises by reason of 
being the wife of the defendant Walter Olen Whitcomb, 
the said Eva Whitcomb claiming an interest in or some’ 
title to said premises by reason of being the wife of the 
defendant Dana Simpson Whitcomb, but plaintiff alleges 
that neither they nor either of them have any right, title, 
interest, lien, or claim whatsoever, either at law or in 
equity in or to said premises, or any part thereof, and 
plaintiff avers that their pretended claim or title,.or in- 
terest in said premises, is a cloud upon the title of plain- 
tiff and the owners of said premises, and that said cloud 
should be forever removed, set aside and held for naught, 
and plaintiff asks that they and each of them be required 
to set up in writing by way of answer in the time and 
manner required by law whatever interest they or either 
of them have or claim to have in said premises, and in 
default thereof that they, and all persons claiming by, 
through or under them or either of them be forever barred 
and cut off from ever asserting the same. 

“The plaintiff further alleges that the said defendant 
Edward Whitcomb, as the executor of said estate, also 
claims to have some interest in or right to said premises 
aforesaid by reason of his being the executor of the estate 
of the said Anderson Dana Whitcomb, deceased, but the 
said plaintiff avers that he, as the executor of said estate, 
has no right, title, interest or claim whatsoever in and 
to said premises or any part thereof.” 

The issues were made up and a trial had which resulted 
in the following findings and decree: 

“And now on the 8th day of January, 1902, at 9 o’clock 
A. M., this cause came on for further hearing on the plead- 
ings and evidence and was duly submitted to the court, on 
consideration thereof the court finds, that: 

“Due and legal service of summons and notice of the 
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pendency of this action has been made upon all the defend- 
ants in this cause in the time and manner provided by law 
and that a guardian ad litem was duly appointed to pro- 
tect the interests of the minor defendants. 

“On the 16th day of May, 1900, one Anderson Dana 
Whitcomb died, testate, seized in fee of the following de 
scribed real estate, situated in Nebraska, to wit: North- 
east one-fourth, section twelve (12), town eight (8), range 
one (1) east, situate in Saline county; all of section 
thirty-three (33), town fourteen (14), range nine (9) 
west, situate in Howard county; northwest one-fourth sec- 
tion twenty (20), town twelve (12), range four (4) east, 
situate in Seward county; east one-half southwest one 
fourth, section thirty (30), town eleven (11), range seven 
(7) west, situate in Hamilton county; lot six (6), original 
town of Friend, situate in Saline county. 

“Said Anderson Dana Whitcomb, deceased, left as his 
devisees and heirs at law the following persons, viz.: Ed- 
ward Whitcomb, Walter Olen Whitcomb, William Ahira 
Whitcomb, Dana Simpson Whitcomb, Elizabeth Heller 
Schick, Arthur Whitcomb, Dana Whitcomb, Clarence 
Whitcomb, Floyd Whitcomb, Chester Whitcomb, Nelle 
Whitcomb, Herbert Whitcomb, Lila Whitcomb, Pauline 
Whitcomb, —— Whitcomb and Whitcomb, christian 
names unknown. ; 

“That the will of Anderson Dana Whitcomb, deceased, 
was duly probated in the county court of Saline county, 
Nebraska, and that Edward Whitcomb is now the duly 
qualified and acting executor of said estate. 

“That the estate of Anderson Dana Whitcomb, deceased, . 
is solvent and that there is sufficient personal assets in the 
hands of the said Edward Whitcomb, executor of the es- 
tate of Anderson Dana Whitcomb, deceased, belonging to 
said estate with which to pay all debts owing by said es- 
tate and the costs and expense of administering the same. 

“That the following sums and amounts, to wit, $1,834.73, 
$1,631.57 and $858.04, are to be deducted from the shares 
of Dana Simpson Whitcomb, Walter Olen Whitcomb and 
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William Ahira Whitcomb, as follows: $1,834.73 from the 
share of Dana Simpson Whitcomb, $1,631.57 from the 
share of Walter Olen Whitcomb and $858.04 from the 
share-of William Ahira Whitcomb, as advancements ac- 
cording to the last will and testament of Anderson Dana 
Whitcomb, deceased. 

“That Anderson Dana Whitcomb died leaving no minor 
children or widow. 

“That the executor, Edward Whitcomb, as such has no 
right, title interest or claim whatsoever in and to said ad- 
vancements and premises or any part thereof. 

“Hannah Whitcomb, Alice Whitcomb, Caroline Whit- 
comb and Eva Whitcomb have no interest, right or title in 
the above described lands. 

“Said plaintiff, as an heir and devisee of the said Ander- 
son Dana Whitcomb, deceased, has an undivided one-fifth 
interest in said lands and each of the following defendants 
has a similar estate of an undivided one-fifth interest there- 
in, viz.: Edward Whitcomb, an undivided one-fifth inter- 
est; Dana Simpson Whitcomb, an undivided one-fifth in- 
terest, subject to a lien hereinafter mentioned; William 
Ahira Whitcomb, an undivided one-fifth interest, subject. to 
a lien hereinafter mentioned; and Walter Olen Whitcomb, 
an undivided one-fifth interest, subject to a lien hereinafter 
mentioned, except that William Ahira Whitcomb and 
Walter Olen Whitcomb have a life estate oniy in their re- 
spective shares, with remainder over, in equal shares to the 
children of the said William Ahira Whitcomb and with 
remainder over, in equal shares to the children of the said 
Walter Olen Whitcomb. 

“The court further finds that the plaintiff is entitled to 
a partition of said premises as prayed in her petition. 

“It is therefore decreed that the sums and amounts, to 
wit, $1,467.784, $1,305.256 and $686.432, be declared liens 
against the shares of Dana Simpson Whitcomb, Walter 
Olen Whitcomb and William Ahira Whitcomb in said land, 
in favor of Edward Whitcomb, Elizabeth Heller Schick, 
Dana Simpson Whitcomb, Walter Olen Whitcom)h and 
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William Ahira Whitcomb as follows: the sum of $1,467.784 
be declared a lien against the share of Dana Simpson Whit- 
comb in favor of Edward Whitcomb, Elizabeth Heller 
Schick, Walter Olen Whitcomb and William Ahira Whit- 
comb; the sum of $1,805.256 be declared a lien against the 
share of Walter Olen Whitcomb in favor of Edward Whit- 
comb, Elizabeth Heller Schick, Dana Simpson Whitcomb 
and William Ahira Whitcomb, and the sum of $686.432 
be declared a lien against the share of William Ahira Whit- 
comb in favor of Edward Whitcomb, Elizabeth Heller 
Schick, Dana Simpson Whitcomb and Walter Olen Whit- 
comb. 

“It is further ordered that Edward Whitcomb, Elizabeth 
Heller Schick, Dana Simpson Whitcomb, Walter Olen 
Whitcomb and William Ahira Whitcomb each have an un- 
divided one-fifth interest in the above mentioned advance- 
ments, viz., $1,834.73, $1,681.57, and $858.04, according to 
the last will and testament of Anderson Dana Whitcomb, 
deceased. 

“It is therefore considered, ordered, adjudged and de- 
creed by the court that the shares of the said parties and 
their interests in said lands and advancements be and the 
saine hereby are confirmed, and that partition be made 
accordingly. It is further ordered that R. E. Dunphy, 
James Ruby and Charles Adams be and they are hereby 
appointed referees to examine said lands and report as to 
the manner of partition.” 

The referees duly reported to the court that the lands 
could not be equitably divided, and recommended a sale 
thereof. The court, on the 18th day of February, 1902, ap- 
proved the report and ordered the lands sold as upon execu- 
tion. Afterward, in pursuance of such order and after due 
notice, the referees sold the lands, and reported the sales to 
the court. The defendants then lodged objections against 
the confirmation of the sales, some of which are based on 
alleged errors in the decree and need not be noticed at this 
time; the others are as follows: 

“The report does not show that any purchaser has paid 
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the purchase price of any of the lands of which there has 
been reported sale. 
* * % * * * Va & * 

“The will vested in William Ahira Whitcomb and Walter 
Olen Whitcomb a life estate each in one of the shares into 
which the testator directed by his will that his property 
should be divided and this court after making the order of 
sale herein failed to direct the clerk to report whether there 
were any incumbrances upon any part of the property to be 
sold. 

“The court can not make an order as to the life estate 
of William Ahira Whitcomb and Walter Olen Whitcomb 
for the reason that no attempt has been made to come to 
an agreement with either of the said parties as to the same 
in gross to be considered an equivalent for each of said 
life estates. 

“The sales by the referees were not conducted in the 
manner as sales by sheriffs on execution are by the statute 
and the order of the court required to be conducted, for 
the reason that there were no liens or incumbrances as- 
certained and no appraisement was made.” 

The objections were overruled and the sales confirmed ; 
the court at the same time ordered the referees to file a 
supplemental report, showing who of the purchasers had 
paid or tendered the full amount of their bids before con- 
firmation, and who, of such purchasers, had tendered se- 
curity for one year’s deferred payment according to the 
terms of the sale. The court further ordered the referees 
to retain the money and securities, received from the sale 
of the lands, until the further order of the court. 

The defendants appeal to this court from the decree and 
order of confirmation. 

The defendants contend that the executor is entitled to 
the possession of the real estate, until such possession is 
terminated by a decree of the county court, and, as his pos- 
session had not been thus terminated when this action was 
brought, the decree ordering partition is erroneous. Com- 
piled Statutes, chapter 23, section 202 (Annotated Stat- 


VOL. 68] JANUARY TERM, 1903. 793 


Schick y. Whitcomb. 


utes, 5067), is the basis of the right of an executor to the 
possession of the real estate of his testator, and is as fol- 
lows: 

“The executor or administrator shall have a right to the 
possession of all the real as well as personal estate of the 
deceased, and may receive the rents, issues and profits of 
_ the real estate, until the estate shall have been settled, or 
until delivered over, by order of the probate court, to the 
heirs or devisees, and shall keep in good, tenantable repair, 
all houses, buildings and fences thereon which are under 
his control.” 

If that section stood alone, it would, perhaps, be suffi- 
cient to establish the defendants’ contention. But in the 
same chapter are the following: 

“Sec. 288. Before any partition or division of any es- 
tate among the heirs, devisees or legatees, as provided in 
this subdivision, the probate court shall make an allow- 
ance for the necessary expenses of the support of any 
children of the deceased under seven years of age; and it 
shall be the duty of the executor or administrator to retain 
in his hands sufficient estate for the purpose, except when 
some provision is made by will for their support. 

“Sec. 289. After the payment of the debts, funeral 
charges, and the expenses of administration, and after the 
allowances made for the expense of the maintenance of 
the family of the deceased, and for the support of the 
children under seven years of age, and after the assign- 
ment to the widow of her dower, and of her share in the 
personal estate, or when sufficient assets shall be re- 
served in the hands of the executor or administrator for 
the above purposes, the county court shall, by a decree for 
that purpose, assign the residue of the estate, if any, to 
such other persons as are by law entitled to the same. 
“Sec. 290. In such decree the court shall name the per- 
sons, and the proportions or parts to which each shall be 
entitled, and such persons shall have the right to demand 
and recover their respective shares from the executor or 
administrator, or any person having the same. 
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“Sec. 291. Such decree may be made on the application 
of the executor or administrator or of any person inter- 
ested; but no heir, devisee or legatee shall be entitled to 
a decree for his share until payment of the debts and al- 
lowances and expenses mentioned in the preceding sec- 
tion shall have been made or provided for, unless he shall 
give a bond to the county judge, with such surety or 
sureties as he may direct, to secure the payment of the 
just proportion of such heir, devisee or legatee of such 
debts and expenses, or such part thereof as shall remain 
unprovided for, and to indemnify the executor or admin- 
istrator against the same. 

“Sec. 292. When such estate shall consist in part of 
‘real estate, and shall descend to two or more heirs, deyvi- 
sees or legatees, and the respective shares shall not be 
separate and distinguished, partition thereof may be made 
as provided by law.” 

As to the time when a devisee is entitled to a decree for 
a division or partition of the estate, the foregoing sections 
make no distinction between real and personal property. 
In either case an heir or devisee is entitled to a division 
or partition, (1) When the charges therein enumerated 
have been paid; (2) When the executor or administrator 
reserves sufficient assets in his hands to pay such charges; 
(8) Upon giving the bond provided for in section 291. 
Section 289 provides for a decree of distribution by the 
county court. Section 292 provides for partition, “as pro- 
vided by law,” where the property to be divided is real 
estate, and the respective shares are not to be separate 
and distinguished. The phrase, “according to law” can 
have but one meaning and that is, by an action in parti- 
tion in the district court, the only court having original 
jurisdiction in cases of that character. The sections 
quoted, then, fairly construed, provide that where real es- 
tate descends to two or more heirs or devisees jointly, an 
action for the partition thereof may be maintained in the 
district court, after the charges enumerated in section 289 
have been paid, or, when the executor reserves in his hands 
sufficient to pay them. : eee eee 
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Applying the foregoing to the case at bar, the conten- 
tion under consideration can not be sustained. he time 
for filing claims against the estate had expired when this 
action was commenced; but one claim, amounting to some 
$70, was filed against the estate; the deceased left neither 
widow nor minor children; the evidence shows personal 
assets of the estate, in the hands of the executor, amount- 
ing to more than $11,000, of which more than $800 is in 
money; by the terms of the will the land in controversy 
descended to the heirs jointly. It seems to us that these 
facts bring the case within the provisions of the sections. 
' just quoted, and that the right of the plaintiff to a parti- 
tion of the real estate had fully matured when this action 
was brought. This appears to be the construction placed 
on like statutory provisions by the supreme court of Wis- 
consin, Volk v. Storell, 98 Wis. 885, 74 N. W. 118; Me- 
Manany v. Sheridan, 81 Wis. 538, 51 N. W. 1011. 

The defendants rely on Alexander v. Alexander, 26 Neb. 
68, wherein this court held, that an action of this char- 
acter could not be maintained by an heir, “until the debts, 
allowances and expenses against said estate have been paid 
or provided for, unless he give a bond with approved sure- 
ties to pay the same.’”’ There is nothing in that case. incon- 
sistent with the views hereinbefore expressed, but we do not 
consider it directly in point on the precise question under 
discussion. There the petition contained no allegation 
whatever in regard to the solvency of the estate, or of the 
sufficiency of the personal assets to meet the charges which 
the statute requires to be paid or provided for before a 
division or partition of the estate can be had. The court 
merely paraphrased section 291, in order to show the in- 
sufficiency of the petition. But in this case the solvency 
of the estate, as well as the sufficiency of the personal as- 
sets to pay the debts against it, are alleged in the petition 
and conclusively established by the evidence. The dis- 
tinction between the two cases, to our minds, is clear. The 
defendants also rely on Security Investment Oo. v. Lot- 
tridge, 2 Neb. (Unof.) 489. So far as that case touches 
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the present it simply holds, in effect, that where lands 
descend to two or more jointly, an order of the county 
court assigning the lands, or a portion thereof, to one of 
the heirs was unauthorized, because, in such case, the 
heirs would have to make voluntary partition or resort to 
the district court. The precise question now before us 
was not involved. 

'The defendants contend that the decree of the district 
court is erroneous in that it adjusts the advancements 
made to three of the devisees, whereas the county court has 
exclusive original jurisdiction in that behalf. In support 
of this contention we are cited to numerous authorities 
showing the exclusive jurisdiction of the county court in 
matters of probate. A review of the authorities on that 
point may be found in Williams v. Miles, 63 Neb. 859. 
But, as we have seen from the sections of the statute here- 
inbefore quoted, the right of a devisee to a partition of the 
real estate depends upon precisely the same conditions as 
his. right to a division of the personal estate; in neither 
case is he obliged, under all circumstances, to wait until a 
final settlement of the estate. Where the real estate de- 
scends to two or more jointly, an action in partition will 
lie. Sec. 292, supra. Of such actions the county court has 
no jurisdiction (Compiled Statutes, ch. 20, sec. 2, Anno- 
tated Statutes, 4786) ; resort, therefore, must be had to the 
district court. The jurisdiction to partition or divide a 
portion of the estate among the devisees, of necessity, car- 
ries with it the power to determine such incidental ques- 
tions as are necessarily involved in a just and equitable 
decree of partition. Where one or more of the devisees 
have had advancements which, as in this case, have not 
been adjusted, justice to the other devisees requires a 
proper adjustment of such advancements by the court de- 
creeing partition. In this case, such adjustment involves 
no controversy as to the amount of the advancements, be 
cause the amount of each, 4s well as the shares of the 
devisees, is specified in the will, and conclusively estab- 
lished by the decree of the county court admitting it to 
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probate. Under such circumstances, it seems to us, there 
can be no doubt that the district court has jurisdiction to 
enter a decree whereby the respective interests of those re- 
ceiving advancements are duly charged therewith; in no 
other way could the rights of all parties be fully protected 
against all contingencies. 

But the defendants complain of the manner in which the 
district court adjusted the advancements. We discover 
no just ground for complaint in this respect. There were 
five devisees and, according to the terms of the will as well 
as the findings of the district court, three of them were 
respectively chargeable with the following advancements: 
$1,834.73, $1,631.57 and $858.04. Such advancements, for 
the purpose of computing the shares of the respective bene- 
ficiaries under the will, are to be considered as a part of 
the estate to be distributed. That is to say, they are not 
to be charged against those receiving them and credited 
to the other devisees, but the account is between the former 
and the estate in which they, as well as the latter, have a 
one-fifth interest each. That being true, each devisee who 
had received an advancement, as between him and the es- 
tate, is chargeable with the full amount, but, as between 
him and the other devisees, he is chargeable with but four- 
fifths of it. By its decree, the district court made four- 
fifths of each advancement a lien against the interest in 
the land, of the party receiving it, and in favor of the other 
devisees. That was proper. The decree further provides 
that each devisee has an undivided one-fifth interest in 
the whole amount of the advancements. As before stated, 
the account is primarily between those receiving the ad- 
vancements and the estate, and as they have a one-fifth in- 
terest in the estate, that part of the decree gives them noth- 
ing more than the law itself gives them, and can not, there- 
fore, be erroneous. Whether it is essential to the decree is 
another question. , ; 

The decree is assailed on another ground, namely, that 
it ignores that provision of the will giving two of the devi- 
sees only a life estate in an undivided one-fifth each in the 
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estate of the testator, and the power vested in the executor 
in respect thereto. This complaint, we think, is well 
founded. By the terms of the will, it is expressly provided 
that the shares of such devisees “shall not be given to them 
absolutely, but that they shall have the use thereof during © 
their natural lives, and at their death or as either of them 
depart this life, the share which would otherwise have 
fallen to each one be equally divided between their children 
. then living and heirs of their several bodies.” The last 
paragraph of the will authorizes the executor to make 
division and invest the amounts set aside for the use of 
such devisees. The district court found that the executor, 
as such (he is also a devisee), had no interest whatever in 
the lands, and decreed accordingly, allowing him only the 
one-fifth devised to him personally by the testator. This 
is erroneous. The provisions of the will just referred to 
cast upon the executor a personal trust in addition to that 
which is inseparably connected with the office of executor; 
namely, the power to invest the shares of two of the devi- 
sees, with such other powers as are necessarily incident 
thereto at least. Such was clearly the intention of the 
testator. It is well settled that in the construction of a 
will the intention of the testator must be carried into ef- 
fect, provided in so doing no rule of law or sound policy 
is violated. McCulloch v. Valentine, 24 Neb. 215; St. 
James Orphan Asylum v. Shelby, 60 Neb. 796. It is 
equally well settled, we think, that a court will not annul 
a trust, created by will, which charges a trustee with the 
care and supervision of real estate and requires the ex- 
ercise of his discretion. Outcalt v. Appleby, 9 Stew. Eq. 
(N. J.) 738; Ee Parte Cubbage v. Franklin, 62 Mo. 364; 
Naglee’s Estate, 52 Pa. St. 154; Gregory v. Gates, 30 Gratt. 
(Va.) 83. It follows, therefore, that the decree should 
have protected the interest of the executor, as trustee, in 
the shares of the two devisees who, by the terms of the 
will, take only a life estate, and to the extent that it ignores 
such interest it can not be sustained. 

There is another respect in which we think the decree 
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of the district court is erroneous, and that is in regard to 
the defendants, Hannah Whitcomb and Eva Whitcomb, 
the wives of the defendants Edward and Dana Simpson 
Whitcomb, respectively. The court found that they had 
no right, title or interest in the lands. Their husbands 
were seized of an estate of inheritance in the land, con- 
sequently they each had an inchoate right of dower therein. 
Ordinarily, such inchoate right, once vested in the. wife, 
can be devested only-by her voluntary act. Motley v. Mot- 
ley, 58 Neb. 375; Nicoll v. Ogden, 29 Til. 328, 81 Am. Dec. 
311. This rule, however, does not prevent a partition of 
lands in case it is incumbered by the inchoate right of 
dower of the wife of one of the joint tenants. In such case, 
the right of dower follows and attaches to the allotment 
of: the husband, or to its equivalent in case of sale where 
division in kind can not be made. Section 831, Code of 
Civil Procedure, appears to have been expressly devised 
to meet contingencies of that character and is as follows: | 

“Tf the owner of any share thus sold has a husband or 
wife living, and if such husband and wife do not agree as 
to the disposition that shall be made of the proceeds of 
such sale, the court must direct it to be invested in real 
estate under the supervision of such person as it may ap- 
point, taking the title in the name of the owner of the 
shares sold as aforesaid.” 

. We think it follows that the findings and decree of the 
district court, as to the two defendants having an inchoate 
right of dower in the lands, is erroneous. 

We come now to the objections to the confirmation of 
the sales. The first is that the lands were not sold “as 
upon execution”. as provided by the decree, in that it was 
not appraised. The statute does not provide in express 
terms that a sale of lands under a decree in partition shall 
be “as upon execution,” but that “the same notice of sale 
shall be given as when lands are sold on execution by the 
sheriff, and the sale shall be conducted in like manner.” 
Code of Civil Procedure, sec. 817. In providing for the 
notice of such sales, the lawmakers indicated clearly that 
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they did not intend to include all the preliminary steps 
leading up to a sale by a sheriff in the clause “and the 
sale shall be conducted in like manner,” but merely the 
manner of conducting the sale itself at the time and place 
fixed. by the notice. Hence we do not think the statute 
contemplates an appraisement of the land in partition 
sales. That being true, the decree of the district court di- 
recting a sale as upon execution should be held to be no 
’ more than a direction that the land be sold according to 
law, that is in accordance with the provisions of section 
817, supra, and not as imposing additional restrictions on 
such sale. , 

Another objection urged against the confirmation of the 
sales is, that the report of the referees fails to show that 
the purchase price, in each instance, had been paid or se- 
cured in accordance with the order of sale. The referees 
are under bonds for the faithful discharge of their duties; 
the court fixed the terms upon which they were authorized 
to sell, and they are responsible for the proceeds; the law 
provides that, upon confirmation of such sales, the court 
shall enter an order directing the referees, or any two of 
them, to execute conveyances in pursuance of such sales, 
but that no conveyances shall be made until the purchase - 
money is paid or secured. Code of Civil Procedure, sec. 
829. It is fair to presume that the referees will observe 
the law. If they do not, they are in no degree absolved 
from liability by the order of confirmation. This objection 
does not appear to us to be well founded. 

It is next insisted that the order of confirmation is er- 
roneous, because there was no report of incumbrances by 
the clerk, as required by section 819, Code of Civil Pro- 
cedure. Subsequent sections relate to the procedure in 
case of incumbrances, and section 827 expressly provides 
that “the proceedings in relation to the incumbrances shall 
not delay the distribution of the proceeds of other shares 
in respect to which no difficulties exist.” This clearly 
shows that it was not the intention of the lawmakers that 
a compliance with section 827 should necessarily precede 
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a valid sale. The record shows that after the sales, and 
before confirmation, the court directed the clerk to report 
as required by section 819. The funds are still within the 
control of the court, and a report by the clerk as to the 
incumbrances will serve all the purposes for which it is 
required, if filed at any time before a distribution of the 
funds and a final disposition of the case. 

The defendants further contend that the proceedings are 
erroneous throughout, because certain lands in the state 
of Pennsylvania, of which the testator died seized, should 
have been included in the action and disposed of by the 
decree. They concede that the courts of this state have 
no jurisdiction of lands in another state, but insist that a 
personal adjudication would bind the parties, as in the 
case of a decree for specific performance for the convey- 
ance of land in another state, enforceable by injunction, 
attachment or like process against the person, or which 
would be available in an action between the same parties 
in such other state, concerning the title to the lands lying 
there. The argument in this behalf is based on the as- 
sumption that the maxim, that equity operates in personam 
and not in rem, applies to cases of this character. But 
such is not the case. The statutory proceedings pursued 
in this case involve a division of the lands by referees ap- 
pointed by the court, and, under certain circumstances, a 
sale thereof by such referees. Such proceedings, there- 
fore, are essentially in rem, and the elementary rule that 
the courts of one state have no jurisdiction of lands lying 
in another applies with full force. Besides, we know of 
no rule that would compel the plaintiff to include all lands, 
subject to partition as between him and the defendants, 
in one action. 

For the reasons hereinbefore stated, the decree of the 
district court, so far as it relates to the executor’s share, 
as such, and to the defendants Hannah and Eva Whitcomb, 
the wives of defendants Edward and Dana Simpson Whit- 
comb respectively, should be reversed with directions to 
enter a decree in favor of the executor, as such, for one- 
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fifth of the land in trust, for the use of William Ahira 
Whitcomb, and one-fifth in trust for the use of Walter 
Olen Whitcomb, for the term of their respective natural 
lives, and upon the death of either of them, the share held 
to his use to be divided between his children then living 
and the heirs of their several] bodies. As to the defend- 
ants Hannah and Eva Whitcomb, the decree should give 
each of them an inchoate right of dower in the share al- 
lotted to her husband, which should be protected before 
final disposition of the proceeds in the manner provided 
by section 831, supra. This.would involve corresponding 
modifications of the decree as to William Ahira Whit- 
comb and Walter Olen Whitcomb and their children, as 
to the terms of the trust, and as to Edward Whitcomb and 
Dana Simpson Whitcomb to the extent of the dower in- 
terests of their wives. Such modifications of the decree will 
not affect that portion of the proceedings by which the 
referees were authorized to make partition and sale; the 
sale appears to have been fairly conducted, and no com- 
plaint is made, not hereinbefore considered, that the order 
directing the sale was not proper, or that the lands were 
not sold for their fair value; as before stated, the funds 
are still under the control of the court, consequently the 
interests of the several parties may be fully protected by 
proper orders of the district court. We are of the opinion, 
therefore, that the ends of justice will be fully served by 
a modification of the decree, in the manner hereinbefore 
indicated, leaving the subsequent proceedings undisturbed. 

It is therefore recommended that the decree of the dis- 
trict court, as to the executor as such, and as to the de- 
fendants Hannah and Eva Whitcomb, be reversed and the 
cause remanded with directions to enter a decree in their 
favor in accordance with this opinion; and, that the decree 
in all other respects, and the order of confirmation, be 
affirmed. 


DuFFin, C., concurs, 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court, as to the executor 
- as such, and as to the defendants Hannah and Eva Whit- 
comb, is reversed and the cause remanded with directions 
to enter a decree in their favor in accordance with this 
opinion; and that the decree in all other respects, and the 
order of confirmation is affirmed. 


REVERSED IN PART. 


Henry G. LeIsenrinc v. CHARLES H. La Crorx. 
Frrep Aprit 30, 1903. No. 12,806. 


1. Malpractice: Evipence. In an action against a physician and sur- 
geon for alleged negligent treatment of a compound fracture of 
the bone, it is permissible to show by another surgeon what would 
be the proper treatment for a simple fracture, and that the treat- 
ment for a compound fracture would not be materially different. 


2. Evidence: Damaces. In such an action it is proper to submit evi- 
dence relating to the condition of the patient’s health at the time 
the treatment began, and also to the length of time he was treated 
by others after defendant ceased to attend him, the jury being 
cautioned “to compensate plaintiff only for such injury and dam- 
age aS may have been caused by reason of the negligence of 
defendant.” - 


8. Evidence: NeguicENcE: QuESTION For Jury. Where there is evi- 
dence that under proper treatment the fractured bone should have 
united within six weeks, and that plaintiff was confined under 
defendant’s treatment for a period of fourteen weeks, most of the 
time in great pain, it is proper to submit to the jury the question 
whether the pain and suffering were caused by defendant’s negli- 
gence, and to authorize a recovery therefor. 


4. Verdict: Remirrirur. A verdict in such case for $1,140 upheld, 
when corrected by a remittitur of an item of interest erroneously 
allowed between the date of the injury and that of the judgment. 


Error to the district court for Wayne county: JAMES 
F. Boyp, Districr Junen. Affirmed on condition that de- 
fendant file a remittitur in the sum of $109.20. 
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Guy R. Wilbur and F. A. Berry, for plaintiff in error. 
H.C. Brome and A. H. Burnett, contra. 


LoBINGIER, C. 


This is an action for malpractice. Plaintiff below was 
injured by a fall from a horse, resulting in a compound 
fracture of the tibia and fibula of his right leg about three 
inches above the ankle; and defendant below, a practicing 
physician and surgeon, was called to attend plaintiff at his 
home, where the accident occurred, about four miles from 
Wayne. The petition alleged that it was defendant’s duty 
to place the fractured portions of the bone in apposition, 
and by the use of suitable splints and bandages retain 
and secure them so that they might adhere naturally; 
that defendant failed to do this, and negligently permitted 
the bones to overlap; that this negligent treatment was 
continued for a period of fourteen weeks, during which 
time plaintiff suffered great pain, and that he was finally 
compelled to seek other surgical aid, cause himself to be 
removed to a hospital in Sioux City, and there subject 
himself to painful and dangerous operations to avoid the 
effects of defendant’s negligence. He further alleged that 
his injury was permanent, and asked for damages in the 
sum of $12,500. 

The answer admitted the accident and the employment 
of defendant, but alleged : 

“That he gave to the said plaintiff’s injury proper, care- 
ful and skillful treatment and such treatment as the con- 
dition of the injury and the plaintiff would permit him to 
give. That the operation complained of and the bad 
results therefrom, were caused by plaintiff’s own actions 
and commands; and not by want of any skill or suitable 
care on the part of the defendant.” 

On the trial defendant testified that he “couldn’t get 
the bones in perfect apposition,” and informed plaintiff 
that the bone was not “all right” and would not be un- 
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less an operation was performed, and that plaintiff said 
he would not permit an operation. Elsewhere defendant 
testified that he told plaintiff that “the bone might unite 
without. an operation.” Plaintiff, on the other hand, 
denies this, and testifies that his first knowledge that 
the bones were not in apposition was obtained after his 
removal to the hospital in Sioux City. He also relates a 
colloquy between himself and the defendant as follows: 
“I said, ‘Doctor, I can see that bone move,’ and he says: 
‘Your eyes are fooling you, there is good bony union 
there.” Plaintiff is corroborated in his testimony by 
his mother, who was present when the defendant came to 
attend her son, and who also denies that defendant stated 
that the bones were not in perfect apposition, and says 
that she heard nothing of this until her son was taken 
to Sioux City. Evidence of competent surgeons was in- 
troduced to the effect that the proper permanent dressing 
for a fracture of this kind would be a plaster of Paris 
cast to hold the fractured parts in place and secure ad- 
hesion. Plaintiff’s mother testified that defendant first 
applied a muslin bandage with a splint whittled out of a 
piece of board, and that later this was removed and the 
limb left without a bandage for several days, when a 
starch bandage was put on. 

Certain special findings were submitted by the court. 
Those relating to the branch of the case just discussed 
being as follows: 

“Did the defendant, at the time he first visited the 
plaintiff and treated him for the fracture of his leg, in- 
form the plaintiff that he could not put the broken bones 
in perfect apposition and properly reduce the fracture 
without an operation to lay bare the bones at the point 
of the fracture? Answer Yes or No. 

“Answer. No. 

“Did the plaintiff oppose such an operation to such an 
extent that it was not performed? Answer Yes or No. 

“Answer. No. 

_ “Did the defendant from time to time as he visited the 
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plaintiff tell him that it might still be necessary to resort 
to such an operation before a bone union could be obtained 
and the fracture be properly cured? Answer Yes or No. 

“Answer. No. 

“Was the treatment of the plaintiff’s injury the best 
that could have been given him with the facilities at hand, 
and that the plaintiff would allow and consent to at the 
time such treatment was given by the defendant? An- 
swer Yes or No. 

“Answer. No.” 

The jury also returned a general verdict for plaintiff in 
the sum of $1,140. 

Plaintiff in error complains of the court’s refusal to 
direct a verdict in his favor. But in view of the testimony 
just reviewed this was clearly not error. The finding of 
the jury as to the interrogatories quoted above is not only 
supported by evidence, but is in accord with what appears 
to be the weight of the evidence. 

It is claimed that the court erred in admitting the 
deposition of Dr. Reder, a surgeon of St. Louis, who was 
one of those testifying that, in a case of this kind, “the 
dressing known as the plaster of Paris dressing is the 
most preferable one.” 

It is complained that the evidence of this witness was 
based on hypothetical questions relating to a simple frac- 
ture, and not to a compound fracture such as this is shown 
’ to be. It is true that in the first part of his testimony the 
witness is discussing simple fractures, but when he is 
asked what the treatment would be in the case of a com- 
pound fracture, he says: “It would differ in some re- 
spects, but not materially.” He later proceeds to explain 
the treatment of a compound fracture such as has been 
-described in this case. Moreover, we are unable to see 
that the evidence could have been prejudicial had the 
witness been speaking of a simple fracture all the time. 
His evidence was introduced for the purpose of showing 
that plaintiff in error’s treatment was not adequate for an 
injury of so serious a character, and it could hardly have 
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prejudiced plaintiff in error had he confined his testimony to 
injuries less serious and requiring treatment less skillful. 

Complaint is also made because the court admitted evi- 
dence as to the amount of defendant in error’s hospital ” 
bill at Sioux City. It would be sufficient to say of this 
that it is not assigned in the petition in error. Moreover, 
this evidence was withdrawn from consideration, in de. 
termining the amount of damage, by the following in- 
struction : 

“Tf you find for the plaintiff in this case, you will, by 
your verdict, award plaintiff such damages as are claimed 
in the petition and you find have been proven by a pre- 
ponderance of the evidence in this case; plaintiff is not 
entitled to recover the amount paid for the operation at 
Sioux City, or his hospital expenses at that place, or any 
other expense incurred by him, but this evidence and all 
other evidence relating to plaintiff’s condition of health 
at the time defendant began to treat him, the length of 
time he was being treated by defendant or others, the 
pain and suffering, if any, the present condition of his 
limb; all are matters proper to be considered by you, 
and to be taken into account by you in making up your 
verdict in this case, bearing in mind, however, that you 
are to compensate plaintiff only for such injury and dam- 
age aS may have been caused by reason of the negligence 
of defendant, and not charge defendant with any damage 
that may have been sustained by plaintiff had his injury 
been properly and skillfully treated.” . 

It is urged, however, that this instruction is erroneous 
because it still permitted the jury to consider this evi- 
dence, though not to award damages thereon. But as we 
read the instruction it permits the jury to consider the 
evidence concerning the operation at Sioux City only so 
far as it relates to “plaintiff’s condition of health at the 
time defendant began to treat him,” and we see nothing 
prejudicial in this. The evidence discloses that defendant 
in error was in good health at the time the accident: oc- 
curred and that later, in addition to his injury, he was 
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afflicted with pneumonia, and that he was treated for this 
also by plaintiff in error. The latter is certainly in no 
position to complain because the jurors were allowed to 
consider evidence which might have afforded a basis for 
the claim that the patient’s removal to the hospital was. 
due to other causes than the unskillful treatment of this 
injury. On the other hand, the jurors were cautioned 
against assuming any unproved connection between the 
injury and the general condition of the patient’s health 
by the admonition to “compensate plaintiff only for such 
injury and damage as may have been caused by reason of 
the negligence of defendant.” We do not think that this 
was open to the charge of assuming that negligence was 
established, especially in view of the fact that the court 
gave other instructions, at the request of plaintiff in 
error, that negligence must have been proven by the pre- 
ponderance of the evidence. Nor do we think the instruc- 
tion prejudicial because it permitted the jury to take into 
account the length of time that the patient was treated by 
others than plaintiff in error. The jury had a right to 
consider whether and what medical and surgical services 
on the part of others were made necessary in order to 
restore the patient to a sound physical condition after 
the alleged unskillful treatment by plaintiff in error. 

Error is also assigned because of the following instruc- 
tion: : 

“If you find, from a preponderance of the evidence and 
the instructions of the court, that the plaintiff is entitled 
to recover, then in fixing the amount of damages you 
should take into account the present and future loss of | 
the plaintiff’s leg, if any such loss has been proved, as 
well as compensation for the pain and suffering endured 
by the plaintiff in consequence of the want of skill, care, 
and diligence of the defendant, as shown by a preponder- 
ance of the evidence, and charged in the petition, if you 
find from a preponderance of the evidence such loss and 
suffering was caused by the negligence of the defendant 
in not properly caring for and treating such injury.” 


VOL. 68] JANUARY TERM, 1908. 809 


Leisenring v. La Croix. 


It is claimed that the record contains no evidence as to 
the “future loss” of defendant in error’s limb. But he 
testified at the trial that his ankle was stiff and sore, and 
that he was even then unable to work. It is true that the 
jury afterward found, in response to a special interroga- 
tory, that the stiffness of the ankle was not due to plain- 
tiff in error’s treatment. But when the court prepared its 
instructions it was proper to submit the question of future 
loss, safeguarded, as it was, by the phrase “if any such loss 
has been proven.” 

It is also urged that the instruction is faulty because 
no evidence was offered showing that the patient endured 
any special pain or suffering as a result of negligent treat- 
ment and beyond what would ordinarily follow from the 
injury. There was evidence, however, of extreme suffer- 
ing on the part of defendant in error, and that the proper 
treatment was not employed. There was also evidence 
that the union of the fractured bones, where the subject. is 
in previous good health, as defendant in error was shown 
to have been, should have taken place from the fourth to 
the sixth week, while here the patient was under plain- 

‘tiff in error’s treatment fourteen weeks, and testifies that 

he was in great pain until the time he was removed to the 
-hospital. Such being the evidence, we think it was proper 
to submit to the jury, as was done by the instruction com- 
plained of, whether some, at least, of this pain and suffer- 
ing was not the result of negligent and unskillful treat- 
ment, and we think the charge clearly confines the ques- 
tion to such consequent pain and suffering. 

It is argued that the evidence discloses contributory 
negligence on the part of defendant in error in removing 
the starch bandage, and allowing himself to be carried a 
long distance to Sioux City in a wagon. This occurred, 
however, at the close of plaintiff in error’s period of treat- 
ment, and was fully placed before the jury in an instruc- 
tion which authorized a verdict for the physician, “unless 
you find from the evidence that prior to that time plaintiff 
had sustained injuries by reason of defendant’s negligent 
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treatment of his injuries.” As the question was thus 
fairly submitted, and the jury by its general verdict and 
the answer to the special interrogatory found that the 
treatment was negligent, we see no ground for reversal 
here. 

It is finally contended that the verdict is excessive. It 
is less than one-tenth of the amount sued for, and while, 
as the jury elsewhere found that the stiffness of the pa- 
tient’s ankle was not caused by plaintiff in error’s treat- 
ment, the verdict could not have been based on the idea of 
permanent injury, still, in view of the pain and suffering 
which defendant in error is shown to have endured and 
which the jury must have found resulted from negligent 
and unskillful treatment, we can not say that it is for an 
amount in excess of what it should have been. It is con- 
ceded, however, that the verdict includes an improper 
allowance of interest, awarded under an erroneous in- 
struction. It is admitted by defendant in error that he 
_ is not entitled to interest from the date of injury, Decem- 
ber 21, 1899. Interest should have been allowed only 
from the time when the amount due was fixed by litigation. 
Wittenberg v. Mollyneaus, 59° Neb. 208. 

We do not think that this error calls for a reversal of 
the whole case, but recommend that it be corrected by 
ordering a rémittitur of $109.20 (being the amount of the 
verdict less a sum which at seven per cent. from December 
21, 1899, to May 17, 1901, would produce $1,140), and that 
as thus corrected the judgment stand affirmed. 


Hastines and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded, unless within thirty days plaintiff 
below file with the clerk of this court a remittitur of 
$109.20, in which case the judgment will be affirmed. 


AFFIRMED ON CONDITION. 
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NaLson H. TUNNICLIFF, ADMINISTRATOR, BT AL. V. PHILIP 
Fox Bf aL. 


Ficep Aprit 30, 1903. No. 12,482. 


1. Instruction: “Lreaat Srrus” or Stock. An instruction will not be 
held erroneous on account of the use of a technical term therein 
without explanation, {if the charge of the court, as a whole, suffi- 
elently explains the sense in which such term is used and is to 
be understood by the jury. 


2. Foreign Executor: Domestio ANCILLARY ADMINISTRATOR: ACCOUNT- 
Ing. An executor whose domicile is in Wisconsin, and who also 
qualifies as ancillary administrator in Nebraska, can not be 
charged as such ancillary administrator with property of the 
estate whose legal situs is in Wyoming, and for which hen ac- 
counted to the court of Wisconsin. 


3. Instruction: Assumption or Vrran Faor in Issue. The question 
whether the legal situs of certain personalty belonging to the es- 
tate was in Wyoming or in Nebraska having been, by proper in- 
structions, submitted to the jury, another instruction which in 
substance charges that the executor, as ancillary executor in 
Nebraska, will not be liable to the estate for personal property 
whose legal situs is in Wyoming, will not be held bad on the 
ground that it assumes the existence of property in Wyoming. 


4, Trustee Appointed Executor: AccounTiNG aS ANCILLARY EXECUTOR. 
A Wisconsin executor, prior to the death of the testatrix, had been 
the latter’s trustee, and afterwards became charged with certain 
personal property which he had managed as trustee. In filing his 
report as executor in the Wisconsin court, he included therein a 
schedule of property coming into his possession, and an account 
of his doings as such trustee. His report was approved, and he 
was duly discharged.. Before such discharge, he qualified as 
ancillary executor in Nebraska, filing in the Nebraska court a 
copy of his report as executor theretofore filed in the Wisconsin 
court, which included his report as trustee. In a proceeding 
instituted in Nebraska, resisting the allowance of his final report 
as ancillary executor, held, that matters relative to the previous 
trusteeship of the executor were properly withdrawn from the 
jury, as having been adjudicated in the domiciliary. court. 


5. Probate Court: Notice: Herarine at SUBSEQUENT TrRm WitTHoUT 
Notice. Where parties interested have been duly served with 
notice by a court having jurisdiction in a sister state to appear 
and show cause at a time stated why the final report of an exe- 
eutor should not be allowed and settled, such court having juris-. 
diction of person and subject matter, a properly authenticated 
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transcript of the proceedings had, will not be held inadmissible in 
the courts of this state because it shows that a hearing was had 
and a judgment rendered at a subsequent term of such court. 


6. Legacy to A if A Survives C; to B if C Survives A; B Not 
Entitled to Be Heard Upon Final Accounting of Executor. 
Where, by the terms of a will, the minor son of the sole legatee 
thereunder would take the estate when he arrived at the age of 
twenty-five years, providing his father survived his mother, and 
it appears that at the time of the trial the parents of the minor 
were both living, held, that such minor child did not have such 
an interest in the estate as qualified him, under the provisions of 
section 283 of chapter 23, Compiled Statutes, to file objections to 
the allowance of the final report of the executor. 


7. Objections of B, a Minor, Stricken; A, Mother of B, Files Same 
Objections: Parent Represents MINoR: Error WITHOUT Pregu- 
pick. Where the objections-of such minor are stricken, and the 
mother of the minor, wha is the legatee, is permitted to and does 
file the same and other objections, upon which the cause is tried 
and determined, the decision being affirmed on error to this court, 
the rule of the trial court in striking such objections, if error, 
would be without prejudice. 


8. Executor: Inventory: AccounTine. An ancillary executor in Ne- 
braska, at the instance of the probate judge, procured and filed 
with his report an inventory of certain household goods, which 
had been owned by the testatrix, but which had been given away 
by her before her death, and of which the executor never obtained 
possession; held, that the executor could not be charged with the 
value of such goods. 


9, Rent of Real Estate as a Charge Against Executor. Under the 

, law of this state, an executor can not be charged with the rent of 
real estate until it becomes necessary or proper to reduce such 
real estate to actual possession for the protection of the creditors 
of such estate, or until the executor is ordered so to do by the 
proper court. 


10. Instruction. Instructions examined, and held properly given. 


11. Evidence. Evidence examined, and held sufficient to sustain ver- 
dict and judgment. 


Error to the district court for Douglas county: WIL- 
LARD W. SLABAUGH, District JuDGE. Affirmed. 


George G. Bowman and Brome & Burnett, for plaintiffs 
in error. 


William F. Vilas and Montgomery & Hall, contra. 
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KIRKPATRICK, CO. 


The questions requiring determination in this contro- 
versy arise from the following state of facts: Catherine 
M. Tusler died in Dane county, Wisconsin, March 22, 
1894, leaving a last will and testament executed February 
18, 1893. By the terms of this will Dr. Philip Fox was 
named as one of the executors, and he, on March 27, 1894, 
filed in the county court of Dane county a petition asking 
for the probate of this will. On May 1, 1894, acting on this 
petition, the county court of Dane county appointed Dr. 
Fox executor, issuing to him letters testamentary. At the 
time of her death, Mrs. Tusler possessed some real estate 
and personal property, the former consisting, among other 
properties, of a residence in Omaha, the latter consisting 
of a herd of horses and mules, and other personal effects 
connected with the management of the same, which some 
time prior to her death had been kept. on a ranch in Chey- 
enne county, this state. Some time in 1892 Mrs. Tusler, 
then in Nebraska, seems to-have had some difficulties in 
the management of her personal property, and she there- 
upon returned to Wisconsin, shortly afterwards entering 
into an agreement with Dr. Fox, whereby he became her 
trustee touching personal property then owned by her; 
Mrs. Tusler giving to Dr. Fox a bill of sale of such prop- 
erty, and a power of attorney authorizing its control and 
management. There is much evidence in the record touch- 
ing upon what Dr. Fox did by virtue of this power of at- 
torney and under his character as Mrs. Tusler’s trustee 
during her lifetime; but in the view we take of the record 
and the law, it would serve no useful purpose to set out 
this evidence with any endeavor at detailed accuracy. On 
April 7, 1897, Dr. Fox filed in the county court of Dane 
county his first report as executor, giving therein a de- 
-tailed account of his doings as executor, annexing a sched- 
ule showing property coming into his hands as executor 
and his manner of dealing therewith, the amounts received 
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therefor and disbursed therefrom. To this report was also 
appended an account of Dr. Fox’s transactions in the 
capacity of Mrs. Tusler’s trustee during her lifetime. In 
this report he accounts to the Dane county court for all 
property coming into his hands, or of which he had knowl- 
‘edge, whether in Wisconsin, Wyoming or Nebraska, evi- 
dently upon the assumption that the domiciliary court 
had jurisdiction of all property with which he, as Mrs. 
Tusler’s executor, was charged. He filed subsequent re- 
ports to the same court on February 5, 1898, and July 8, 
1898; his resignation as executor on July 8, 1898; and on 
December 22, 1898, a petition for settlement and allow- 
ance of his accounts and discharge as executor. On May 
4, 1899, the county court of Dane county, after notice, ap- 
proved the accounts of Dr. Fox, and discharged him as 
executor. 

Dr. Fox, by proceedings instituted May 12, 1894, pro- 
cured the issuance to him of ancillary letters of administra- 
tion from the county court of Douglas county, to wit, on 
July 31, 1894. The real estate belonging to Mrs. Tusler’s 
estate situated in Omaha, already referred to, consisted of 
a house and lot, in which Mrs. Tusler, prior to her death, 
had resided with her family. There is testimony to the 
effect that prior to her daughter’s marriage, Mrs. Tusler 
made her daughter a present of the furniture in this resi- 
dence. On January 28, 1895, the county court issued a 
warrant for an inventory and appraisement of the Omaha 
property. This was accordingly had, and gives in detail 
the articles of furniture and the value thereof, and a 
description of the premises on which the residence was 
located. 

On May 20, 1895, Montgomery & Hall, a firm of attor- 
neys, filed with the county court of Douglas county a claim 
against the estate for legal services rendered to Mrs. Tusler 
subsequent to October 28, 1892, amounting to $345.79. A 
claim for $2,595. was filed by G. D. Meiklejohn July 6, 1895. 
The allowance of these claims was resisted, but judgment 
was finally rendered by the county court, giving Mont- 
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gomery & Hall $345.79, and to Meiklejohn $2,000. On 
April 8, 1898, the executor’s report theretofore filed in the 
Dane county court was by Dr. Fox filed in the Douglas 
county court, and on February 8, 1898, there was filed in 
the Douglas county court a subsequent report theretofore 
filed by Dr. Fox in Dane county. 

An appeal had been prosecuted from the allowance of 
the Meiklejohn claim to the district court, but seems sub- 
sequently to have been dismissed, and it appears that 
Meiklejohn thereupon, and some time in April, 1899, 
becoming dissatisfied with the time consumed by the execu- 
tor in making dué payment of the sums owing to him, 
began to press the matter, filing a petition to require Dr. 
Fox to show cause why the claim should not be paid, and 
asking for the removal of Dr. Fox as executor, and for the 
appointment of an administrator de bons non. On Decem- 
ber 29, 1899, the county court, having under consideration 
the application of Paxton C. Stoddart, a minor, by his 
next friend, Bowman, to have the judgments theretofore 
rendered against the estate set aside, and also the petition 
of Meiklejohn for the removal of the execitor, dismissed 
Paxton C. Stoddart’s application, and found that there was 
sufficient property of the estate to pay the claim of Meikle- 
john, and that the executor failed and refused to pay the 
same. It was adjudged that the resignation of Dr. Fox 
as executor, theretofore filed in the county court of 
Douglas county, be not accepted; that Fox be removed 
from his office, his letters revoked and twenty days be 
given him in which to file a full, complete and correct 
statement of his proceedings as executor of all property, 
wherever located; and that he and all other persons inter- 
ested in the estate appear in the Douglas county court 
January 30, 1900, when an examination and settlement of 
the accounts of Dr. Fox would be had, and such further 
orders made as might appear proper. In the same judg- 
ment the county court of Douglas county adjudged, that 
letters of administration de bonis non with will annexed 
should be granted; Nelson H. Tunnicliff, plaintiff in error 


816 NEBRASKA REPORTS. [VOL. 68 


Tunnicliff v. Fox. 


herein, being appointed such administrator. He qualified, 
giving bond in the sum of $1,000, conditioned as required 
by law. 

On January 16, 1900, Dr. Fox filed, in compliance with 
the order of the connty court, a final report as executor, 
making reference to the reports theretofore filed by him 
in the Dane county court, and to his discharge as executor 
by that court, and in this report he claimed that the estate 
was indebted to him in the sum of about $800. ‘To the al- 
lowance of this report objections were filed by Tunnicliff, 
administrator de bonis non, by Meiklejchn, Stella M. Stod- 
dart and by Paxton C. Stoddart, a minor. On July 26, 
1900, judgment was rendered by the county court in favor 
of the ¢state and against Dr. Fox for $39,881.47. Included 
in this judgment was an item of $2,600 for rent of Omaha 
real estate, and to that portion of the judgment Stella M. 
Stoddart and Paxton C. Stoddart each duly excepted. The 
cause was thereupon removed to the district’ court for 
Douglas county, and trial was had to the court and a jury, 
resulting in a verdict of $445.55, for Fox, and against 
Tunnicliff, administrator de bonis non. By order of court 
a remittitur of $445 was filed by Dr. Fox} and this pro- 
ceeding is prcsecuted from the judgment for 55 cents in 
favor of the former executor; Tunnicliff, Meiklejohn and 
Mrs. Stoddart being plaintiffs in error. 

Many errors are assigned by each of plaintiffs in error, 
but all questions presented requiring consideration may 
be summarized under the following heads: (1) The court 
erred in giving instructions numbered J, 4,5 and 8 (2) 
The court erred in admitting in evidence the transcript of 
the judgmeut of the county court of Dane county, Wiscon- 
sin. (3) The court erred in striking from the files objec- 
tions to the allowance of the report of executor Fox filed 
by Paxton ©. Stoddart. (4) The verdict is contrary to 
and not sustained by the evidence. 

The contention with respect to instruction No. 1 is that 
it is confusing and misleading, in that it does not define 
the meaning of the term “legal situs,’ used therein regard- 
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ing certain personal property with which Dr. Fox as 
executor was sought to be charged. In our view, it is not 
possible that the use of this term in the instruction, con- 
sidering that instruction independently of others given, 
resulted in confusing or misleading the jury. The instruc- 
tion is, however, preliminary in its nature, and must be 
considered in connection with those that follow. The term, 
“legal situs” occurs twice therein, and in the second 
instance in the following sentence, “whose situs was in 
Nebraska, and as herein instructed.” The natural effect 
of this language was to direct attention to following 
instructions upon any question which might be left unex- 
‘plained. Accordingly, by reference to instructions num- 
bered 4, 5, 6 and 8, ample explanatory language of the 
tern “legal situs” is found. We are of opinion that the 
first contention of plaintiffs in error must be overruled. 
Instruction No. 4 is said to be objectionable because it 
charges, in substance, that Dr. Fox, as ancillary executor 
under appointment in Douglas county, was not chargeable 
with and was not required to answer to the Douglas county 
court for property which was not kept, and did not have 
its home for any length of time, in Nebraska, but which 
' was kept in Wyoming, and was in Nebraska only tem- 
porarily, in transit, for sale or other purposes. The 
instruction seems to us applicable to the evidence in the 
case, and correctly to state the law. The theory of some 
of plaintiffs in error is that, because one C. C. Nelson, who 
was agent for Dr. Fox in the care of the horses, and who 
had charge of the horses and other ranch property in the’ 
state of Wyoming, resided for a portion of the time upon 
his homestead across the line within Nebraska, this would 
fix the situs of such property in Nebraska. We are not 
able to conceive how the fact of the agent’s residence can 
be available in determining the legal situs of the personal 
property which was the subject of his agency. That Nelson 
was a citizen of Nebraska sheds little, if any, light upon the 
question whether the property of this estate was subject 


to the jurisdiction of our state courts. Nelson’s testimony 
56 
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is in the record, from which it appears that, during the 
entire period of Dr. Fox’s Nebraska executorship, no part 
of the ranch property or stock was brought from Wyoming 
into Nebraska, except certain horses which were in transit, 
being en route to the St. Louis market. These horses were 
driven to the old ranch in Cheyenne county, this state, 
and from there to Sidney, where they were loaded on 
cars and shipped to the market. It was claimed that 
this was done because Sidney was a more desirable ship- 
ping place than any available point in Wyoming. A find- 
ing that these horses were in Nebraska only for purposes 
of transit is, we think, sufficiently sustained. The evi- 
dence discloses that the stock and ranch property were 
removed from Cheyenne county into Wyoming apparently 
for the reason that the herd laws of Nebraska were unfavor- 
able to the care of a large number of horses and mules; 
that a substantial stock fence, not far from the Nebraska 
lie, running north and south, had been constructed and 
maintained; and that horses and other stock grazing in 
Wyoming were thereby prevented from crossing the state 
line. 

Mrs. Tusler resided in Dane county, Wisconsin, where 
also resided Dr. Fox, who seems to have been related to 
her as cousin. It was in the county court of this county 
that Dr. Fox qualified as executor under the terms of Mrs. 
Tusler’s will. It was therefore proper for him to account 
to that court for property coming into his control or 
possession in Wyoming. 

Under this state of the record, we can not see that the 
instruction under consideration was inapplicable to the 
issues, or incorrectly stated the law. Manifestly, Dr. Fox, 
as Nebraska executor, would not be chargeable with prop- 
erty whose legal situs was in Wyoming, and for which he 
had accounted to the court of his domiciliary executorship. 

Instruction No. 5 is assailed on the ground that it as- 
sumes the existence of property having a legal situs in 
Wyoming. We are convinced that the instruction is not 
objectionable for this reason, if it is considered in con- 
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nection with others given, as it should be. The jury were 
by other instructions told to determine the question of 
the situs of the property. This instruction was supple 
mentary, in that it laid down the rule as to property in 
Wyoming, and should be read as if it contained the words, 
“If you find that there was property in Wyoming.” The 
rule that if instructions as a whole correctly submit the 
issues and state the law, error can not be predicated 
thereon, is in Chicago, B. & Q. R. Co. v. Oyster, 58 Neb.. 
13, said to -.be settled beyond the necessity of citing 
authority. 

However, the record, in our view, contains testimony 
from which the inference is inevitable that some property 
did have its home in Wyoming. While the court in its 
charge ought not to assume the existence of a fact in issue, 
yet, if the evidence as to such fact is clear and decisive, an 
instruction assuming its existence will not warrant re- 
versal. Grun v. Houston, 45-Neb. 818, 815. 

The giving of instruction 8 is assigned as error on the 
ground that by it the report of Dr. Fox, as Mrs. Tusler’s 
trustee, made to the Dane county court, was withdrawn 
from the jury. The record discloses that some years prior 
to Mrs. Tusler’s death she gave to Dr. Fox a bill of sale 
of her personal property, together with a power of attor- 
ney, and that they executed an agreement by which Dr. 
Fox became her trustee in the management of her per- 
sonal estate. Dr. Fox continued to act in this capacity 
until Mrs. Tusler’s death. As already indicated, he there- 
upon qualified as executor, and in making his report as 
such to the county court of Dane county he included a 
report of his doings, and the property coming into his 
control and possession as trustee. This report, both as 
to his executorship and his trusteeship, was allowed and 
approved by the Dane county court. We do not think it 
can be seriously questioned that the Dane county court 
had exclusive jurisdiction of Dr. Fox as trustee, and that, 
as to matters adjudicated under the trusteeship, the 
Nebraska court would be without jurisdiction. It follows 
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that jurisdiction of the latter court would only attach to 
the Nebraska executorship of Dr. Fox. ; 

Another assignment is that the court erred in admit- 
ting in evidence a transcript of the judgment of the Dane 
county court settling and allowing the reports of Dr. Fox 
as executor, and discharging him and his sureties from 
liability. The basis of this contention is that the order 
of the Dane county court fixes the time for the hearing of 

_the application of the executor for a final settlement of 
his accounts and his discharge on the first Tuesday in 
February, 1899, or as soon thereafter as the matter could 
be heard, whereas the judgment approving his accounts 
and discharging him was not entered until the May, 1899, 
term of that court. It can hardly be said that the county 
court of Dane county, having jurisdiction of person and 
subject matter, and proper notice being given, lost juris- 
diction by reason of the fact that the cause seems not to 
have been reached for trial and determination until some 
two months later than the time fixed in the notice. Par- 
ties interested, being served with notice to appear, would 
doubtless be required to take notice of any subsequent 
action of the court. There would be more point to this 
contention if it appeared that judgment was rendered 
prior to the date fixed by the notice for hearing. 

It igs not made to appear what the law of Wisconsin is 
relative to notice of the final settlement of accounts of an 
executor or administrator. The law in that regard 
ordinarily would be presumed to be the same as in our 
own state. But as a well defined exception to this gen- 
eral rule, it has been many times held that courts of 
sister states will be presumed to possess the powers which 
they appear to have exercised, unless the contrary is 
made to appear, and that the modes of procedure pursued 
by them, although differing from the practice established 
in this state, are authorized by the state in which they 
act. Council Bluffs Savings Bank v. Griswold, 50 Neb. 
753. 

It is contended that the trial court erred in striking from 
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the files certain objections filed by Paxton C. Stoddart, a 
minor, to the final report of the executor. Mrs. Tusler’s 
will, among other things, provided that as soon as it could 
conveniently be done without unnecessary loss, her real 
and personal estate should be converted into money by 
her executors; that during the life of Stella M. Stoddart, 
her daughter, the latter should be paid semi-annually the 
sum of $900; that on the death of her daughter’s husband 
the entire estate should vest in her absolutely; that if 
Stella M. Stoddart, having issue, should die before her 
husband, the proceeds of the estate should be devoted to 
the education of such issue, and upon their arrival at the 
age of twenty-five years, it should be divided equally 
among them; that if Mrs. Stoddart died without issue, the 
estate should be divided equally between testatrix’s 
brothers and sisters. Paxton C. Stoddart is the minor son 
of Stella M. Stoddart, and at the time of the trial in the 
district court was about eight years of age. Section 285, 
chapter 23, Compiled Statutes (Annotated Statutes, 
5150), provides that “every executor or administrator 
failing to render his account within one year, as required 
by section two hundred and eighty-two of this chapter, 
may be cited by such court to render such account upon 
the application, under oath, of any party interested in the 
estate.” The question accordingly is whether Paxton C. 
Stoddart has such an interest in the estate as entitles 
him to be heard on objections to the settlement of the 
executor’s accounts. It will be noticed from the provisions 
of the will referred to that the interest of Paxton C. Stod- 
dart is, at most, a remote contingency. It is only in the 
event that the mother should die before her husband that 
any interest in his favor arises. The provision under which 
Paxton O. must claim, if at all, is in the language follow- 
ing: 

“In case my beloved daughter shall die leaving issue be- 
fore receiving my estate from said trustees, as hereinbefore 
for her provided, I will, devise and bequeath all of my 
said estate to my said executors, to have and to hold the 
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same in trust for such issue of my said daughter, to be 
divided between and among such issue share and share 
alike, the share of each child to be paid to such child 
when he or she shall arrive at the age of twenty-five years, 
and in the event of but one child then surviving, such 
child to have and receive of said trustees all of said estate 
upon arriving at the age of twenty-five years.” 

We are of opinion that under this will, Paxton C. Stod- 
dart has not such an interest as is contemplated in the sec- 
tion of the statute cited. Keene’s Appeal, 60 Pa. St. 504. 

But if the law were otherwise, we think the action of 
the trial court in striking these objections would never- 
theless be without prejudice. After this action was taken, 
the court permitted the mother of Paxton C., Stella M. 
Stoddart, the legatee under the will, to file objections. 
. This was done, presenting to the court all of the objec- 
tions of Paxton C. Stoddart, and in addition many others. 

Again, section 285, chapter 23, Compiled Statutes (An- 
notated Statutes, 5150), provides: 

“When a new administrator shall be appointed in the 
place of any former executor or administrator of the same 
estate, the probate court shall have power, tpon the ap- 
plication of such new administrator, to cite such former 
executor or administrator to render an account of his 
administration, and such order and decree thereupon as 
may be proper shall be made by such court, requiring such 
former executor or administrator to turn over and deliver 
to such new administrator any estate or effects remaining 
in the hands of such former executor or administrator 
unadministered.” 

In the case at bar, Tunnicliff was appointed adminis- 
trator de bonis non, with will annexed,. before Dr. Fox 
filed his final report; and Tunnicliff duly filed objections 
to the allowance of such report. It will thus be seen that 
the identical objections of Paxton ©. Stoddart, in addi- 
tion to others, were presented for consideration and de- 
termination, being presented both by Mrs. Stoddart, the 
mother and natural guardian of the minor, and by the 
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newly appointed administrator as well. .The trial] resulted 
in a decision favorable to Dr. Fox as to the executorship 
in Nebraska. That decision being herein affirmed, it must 
be held that the ruling of the trial court striking the ob- 
jections of Paxton C. Stoddart from the files was without 
prejudice. 

The final contention is that the verdict and judgment 
are contrary to and not supported by the evidence. This 
contention is based upon the following grounds: (1) that 
Dr. Fox should have been charged with the rents of the . 
Omaha real estate from the date of his appointment as 
executor rather than from the 20th day of May, 1895, 
when the first claim against the estate was filed; (2) that 
Dr. Fox should be charged with the value of the house- 
hold goods in the residence at Omaha, which the testimony 
shows Mrs. Tusler, during her lifetime, gave to her 
daughter; and that he should be charged with these goods 
not because he ever took possession of them, the evidence 
showing without dispute that he never did, but because, 
at the request of the county court of Douglas county, he 
obtained an inventory of the goods and filed it with his 
report; (3) that Dr. Fox was credited with the payment 
of certain expenses on account of the ancillary administra- 
tion, when such payments were in fact made from funds of 
the estate in his hands, and for the payment of which he 
had already received credit in the settlement had in the 
Dane county court. : 

As to the contention relative to the household goods, 
it is clearly established by the record that they were pre- 
sented to Mrs. Stoddart by her mother before the latter’s 
death, some time prior to the occasion of Mrs. Stoddart’s 
marriage, when Mrs. Tusler was preparing to leave Omaha 
to make her home in Wisconsin. These household goods 
were never the property of the estate. We can not sanc- 
tion the proposition that the executor should, under this 
state of facts, be charged with the value of these goods, 
solely on the ground that an inventory thereof was em- 
braced in his report under the circumstances indicated. 
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The trial court instructed the jury that the executor 
should be charged with the rent of the property from May 
20, 1895, the date of the filing of the first claim. Plain- 
tiffs in error say that he should have been charged there- 
with from July 31, 1894, the date of his appointment as 
executor in Nebraska. Dr. Fox never obtained possession 
of this property, and never collected any rent therefrom. 
Mrs. Stoddart was living in this property when her mother 
died, and so far as this record discloses, has lived there con- 
tinuously since, paying no rent. No serious contention is 

‘made in briefs that Dr. Fox should have been charged with 
rent prior to May 20, 1895. We think that if there was 
error in this instruction, it was favorable to plaintiffs in 

‘error. Under our law, the real estate of a decedent belongs 
to the heirs at law, subject to the claims of creditors of 
the estate. There is no legal obligation upon the executor 
to take possession of the real estate until such action may 
be necessary to protect creditors; at all events not until 
claims are filed, or until directed so to do by the probate 
court. 

In Lewon v. Heath, 53 Neb. 707, 711, this court said: 

“Tf the title passes to and vests in the heirs, as it most 
certainly does, then the possessory right goes with it, ex- 
cept to the extent it is placed by law in the administrator, 
which is not exclusively or absolutely, but optionally with 
him, and for the purposes indicated by statute, and for 
none other.” 

And further, in the same case, the court quoted with 
approval from Jones v. Billstein, 28 Wis. 221, 228, as fol- 
lows: ‘ 

“Ag we understand this statute, it gives the personal 
representative the power to reduce the real estate to his 
actual possession should he think proper, or should the 
probate court direct him so to do, but it does not imper- 
atively require him to take possession thereof, and until 
he does so, the common law right of the heir to the posses- 
sion remains unimpaired.” Dundas v. Carson, 27 Neb. 
634; Cooley v. Jansen, 54 Neb. 33. 
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The fact that Mrs. Tusler died testate, and that under 
the will the executor was directed, as soon as it could be 
done without loss, to sell the real estate and convert it into 
money and reinvest it, would not change the conclusion 
reached. Thus it appears that plaintiffs in error were not 
prejudiced by failure of the court to direct the jury to 
charge the executor with rents for a longer period than was 
actually done. A careful examination of the testimony 
under the instructions given has satisfied us that the jury 
would have been justified in returning a larger verdict in 
favor of the executor, charging him with rents as directed, 
and crediting him with such payments as the evidence au- 
thorized. It will serve no good purpose to set out the tes- 
timony upon this point. 

Finally, as to the insufficiency of the evidence, it is 
claimed that a large part of the expenditures of the ex- 
ecutor concerning his administration in Nebraska had been 
credited to him in his final settlement in Dane county, 
thus giving him double credit. This question seems not to 
have been presented in the court below. It will serve no 
good purpose to attempt to set out these accounts in detail, 
and it will not be done. From a careful examination of the 
evidence we are led to conclude that if the jury gave Dr. 
Fox credit for all the testimony showed he paid out in 
and about the ancillary administration, and charged him 
with only what he received on that account, a verdict would 
find support in an amount something more in favor of Dr. 
Fox than the amount for which judgment was entered 
after remittitur was filed. For the purpose of supporting 
the judgment, we are bound to assume that the jury allowed 
Dr. Fox all he was entitled to under the evidence, and 
viewed in this light, it is shown that the evidence supports 
the verdict. 

It not having been made affirmatively to appear that 
there is error in the proceedings had, it is recommended 
that the judgment of the district court be affirmed. 


Hasttnes and Lopineinr, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CuicaGo, Rock IsLAnp & Pacific RatLway COMPANY Y. 
GEORGE HoLMES, Jr., ADMINISTRATOR OF THE ESTaTH 
Or JOHN E. OAKLEAF, DECEASED. , 
Freep Apri 30, 1903. No. 12,352. 


1, Action Under Lord Campbell’s Act: Evipence. In an action by an 
administrator for the benefit of the widow and children under 
section 2, chapter 21, Compiled Statutes, evidence as to the amount 
of property left by the deceased is inadmissible. Chicago, R. I. 
é& P. R. Co. v. Hambel, 2 Neb. (Unof.) 607, followed. 


2. Evidence Admissible for One Purpose. Where evidence admissible 
for the one purpose is not relevant as to other subjects or for 
other purposes, an instruction limiting its effect must be askéd; 
but where evidence received is not admissible for any purpose, no 
such request is necessary. 


3. Expert Witness: Utrimate Fact. It is error to permit an expert 
witness to give his opinion on the ultimate fact, to be determined 
by the jury. 


4. : Error WirHout Presupice. Where the facts upon which 
such opinion is based are stated, and the conclusion is one which 
must necessarily be drawn from such facts, error in permitting 
an opinion upon the ultimate fact to be determined by the jury 
to be given in evidence is without prejudice. 


5. Witness: ConcLusion. But where the witness saw the occurrence 
with reference to which he testifies, and differences of opinion as 
to the conclusion to be drawn may reasonably arise, he should 
be required to state facts, rather than give his conclusion upon 
the ultimate issue. 


Error to the district court for Douglas county: WIL- 
LAM W. Krysor, District Jupen. Reversed. 


. A. Low, W. F. Evans, James M. Woolworth ang 
ean dD. M cHugh, for plaintiff in error. 


George W. Cooper and Martin Neilan, contra. 


. 
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Pounpn, C. 


* The accident out of which this case arises occurred upon 
a track in a portion of the yards of the Union Pacific 
Railroad Company in Omaha, used jointly for switching 
purposes by the Union Pacific Company and the Chicago, 
Rock Island & Pacific Railway Company, the defendant. 
The particular track is known as track No. 1, and is used 
for cars which are distributed to other tracks and made 
up into trains. Oakleaf, the deceased, whose adminis- 
trator is plaintiff in this case, was a switchman employed 
by the Union Pacific Company. At the time of the acci- 
dent he was assisting in making up a train upon the east 
end of said track No. 1. This track slopes from west to 
east to such an extent that a car can hardly stand with- 
out having the brakes set. The Union Pacific Company 
had twenty cars, nearly all of them loaded, at the east 
end of the track, and the brakes were set only upon one 
car, which was the extreme car at the east end. The 
switch engine was at the east end of this string of cars 
and was endeavoring to couple the last car of the twenty 
to the others and to take the cars east upon the track. It 
made several attempts to couple the one car to the other 
nineteen, but upon éach occasion the coupling, which was 
automatic, failed to work. Oakleaf went in between the 
one car and the remaining nineteen, arranged the coupling, 
and signaled to the engineer to back up. As the coupler 
failed to work, he went in again, in the endeavor to repair 
or adjust the coupling, and, while there, the nineteen 
other cars moved down upon the sloping track and caught 
him between the couplers of the two cars, killing him im- 
mediately. 

The theory of plaintiff is that these cars came down . 
and caught. Oakleaf between the couplings by reason of 
being struck or run into at the west end by a Rock Island 
train, which was engaged in switching at the west end of 
said track No. 1, and that there was negligence on the part 
of the Rock Island Company in not stationing some one so 
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as to warn the employees of the Union Pacific Company, 
and in not taking proper precautions to prevent their cars 
from pushing into those switching at the other end of the 
track. 

The defendant’s theory was that as the nineteen cars 
were standing on a sloping track, where a single car could 
scarcely stand without brakes being set, and as they were 
heavily loaded and the brakes were not set, the repeated 
jars, as the engine and single car pushed into them from 
the east in the endeavor to make a coupling, were suffi- 
cient to put them in motion down the incline and to ac- 
count for the accident. ‘The defendant contended also that 
the deceased was guilty of contributory negligence in get- 
ting between the iron drawheads, with his back to the nine- 
teen cars standing without brakes set, upon the sloping 
track, in such a position that he could not see them as 
they came upon him, whereas, if he had stood upon the 
side of the drawhead in front of it, he need not have been 
injured. The jury rendered a verdict for the plaintiff, 
and the judgment rendered pursuant thereto is before us 
on petition in error. 

The principal errors assigned are based upon rulings in 
the introduction of evidence. In order to pass upon these 
rulings intelligently, some further statement of the evi- 
dence is requisite. No one testifies directly that the Rock 
Island cars struck or came in contact with the nineteen 
cars of the Union Pacific Company, but several witnesses 
stated it as their opinion that such was the fact. One 
Potter, a switchman of the Union Pacific Company, in- 
troduced as a witness for the plaintiff, who saw more of the 
accident than any of the other witnesses, testifies that the 
nineteen cars came down gradually, with no jar and no 

_noise, and moved so gradually and quietly that Oakleaf 
had no warning. It is manifest that this evidence is en- 
tirely compatible with the theory of the defendant that the 
nineteen cars were set in motion by the jars of repeated 
attempts at coupling and the fact that they were standing 
upon a steep incline with no brakes set. The other wit- 
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nesses who testified speak with reference to the jar pro- 
duced by these cars coming down against the one car and 
the engine attached thereto. Their testimony is that there 
was a considerable jar and that it came from the west; 
but it is clear, in the light of Potter’s testimony, that the 
defendant’s theory affords a complete and adequate ex- 
planation of the occurrence, and that a verdict for the 
plaintiff must rest on patorence and comparative prob- 
abilities only. 

_ As has been stated, the action is brought by an admin- 
istrator on behalf of the widow and children to recover 
damages for alleged negligence in causing the death of the 
intestate. The widow was asked this question: “What 
property, if any, did Mr. Oakleaf have at the time of his 
death?” Due objections were interposed, but the court 
overruled them and permitted the witness to answer, “Not 
any, at the time of his death.” This ruling was excepted to 
and is assigned as error. We think the case in this respect 
is the converse of and is governed by Chicago, R. I. & P. R. 
Co. v. Hambel, 2 Neb. (Unof.) 607. In the Hambel case the 
defendant sought to prove that the deceased left a large 
and valuable estate. Here the plaintiff was allowed to 
show that he left none. As the court said, quoting an 
eminent authority, in the Hambel case: 

“A dollar lost, whether by poor man or rich man, is 
neither more nor less than a dollar, and a reasonable ex- © 
pectation of benefit to a certain amount, must, when lost, 
be compensated to the same extent, whether the loser be 
rich-or poor.” 

The plaintiff showed in evidence how much the deceased . 
earned, what portion of his earnings he devoted to his fam- 
ily, and his expectation of life. Also, his character and 
disposition as to industry and frugality were ‘shown. 
These facts determined the damage which his wife and 
children had sustained. Whether he left them in wealth 
or in poverty had no bearing upon the case. Counsel argue 
that the evidence was admissible to show whether he was 
saving and frugal and had accumulated an estate. But it 
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does not go to that point. If he left property, it did not 
follow that he had earned or saved it. He might have de- 
rived it from gift or by inheritance. Moreover, the evident 
purpose was, not to ascertain whether he had accumulated 
property, but to show that his widow and children were 
left destitute. The testimony in question obviously might 
have been prejudicial. Having been shown in evidence, 
the destitution of the beneficiaries in the action was a 
matter to be urged by counsel in argument and considered. 
by the jury. But there was no issue in the case upon which 
that fact was relevant, and it could not fail to excite sym- 
pathy and prevent a dispassionate review of the questions 
of fact, “uninfluenced by sentimental considerations.” 
Robertson v. Brown, 56 Neb. 390, 391. We have seen that 
there was a very close and very grave question; whether 
the defendant. was in any manner responsible for the death 
of plaintiff’s intestate, and whether the deceased was not 
guilty of contributory negligence. In view of all the evi- 
dence and the doubts which it suggests as to the defend- 
ant’s liability, we can not say that the error was without 
prejudice. Counsel suggests that an instruction should 
have been requested. Where evidence admissible for one 
purpose is not relevant as to other subjects or for other 
purposes, an instruction limiting its effect must be asked. 
Carleton v. State, 43 Neb. 378, 396, 404. Where it is not 
admissible for any purpose, no request is necessary. 
Counsel for the plaintiff asked one of his witnesses, a 
switchman in the employ of the Union Pacific Company, 
who had seen the accident, this question: “When Mr. Oak- 
leaf, in the performance of his duty, at that time and place, 
went in there to do this work, was it necessary for him to- 
do what he did do?” Objection was made to this question; 
it was overruled; and the witness was permitted to answer 
in the affirmative. We think this ruling was erroneous. It 
is error to permit an expert to give his opinion on the ulti- 
mate fact to be determined by the jury. Read v. Valley 
Land & Cattle Co.,66 Neb. 423. The very question which 
the jury were to decide was, whether it wag necessary for 
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Oakleaf to stand in front of the drawhead, with his back 
to the nineteen cars, or, whether, as a prudent man, he 
should not have stood upon the side in such position that 
he would not be crushed between the drawheads in case the 
cars came together. The witness Potter testifies that in 
order to see what was the matter with the coupling, which 
was failing to work, it was not necessary for Oakleaf to 
get in front of the drawhead. Testimony to this effect was 
scarcely needed, because it must be apparent to any reason- 
able mind that the coupling could be examined as easily 
by standing at the side and looking at it, as by getting 
squarely in front of it, and between the projecting couplers 
of the cars. If the testimony in question is regarded as 
that of an expert, it is clearly incompetent, under the rule 
announced in Read v. Valley Land & Cattle Co. supra. 
Whether or not it is intended as expert evidence, it is open 
to the further objection that the witness in question saw 
the accident, or at least had personal knowledge of the cir- 
cumstances under which it took place, and was able to state 
fully the situation and circumstances from which the jury 
could judge whether Oakleaf’s course was necessary and 
prudent. He should have been required to state the facts 
from which his opinion was derived, so long as it was prac- 
ticable to place those facts before the jury, and to state 
what would be a prudent and careful course in doing what 
Oakleaf had to do. The jurors would then have been left 
to form their own opinion from such facts and from the evi- 
dence as to what would be a proper way of doing the work. 
It is contended on behalf of the plaintiff that the error was 
not prejudicial, because the conclusion was one which the 
jurors must have drawn necessarily from the facts if the 
witness had not given his opinion. We can not agree. It 
seems evident to us that there was no necessity for the 
plaintiff to put himself in such situation as he did and, as 
has been seen, one of plaintiff’s witnesses so testifies. 
Counsel urges further that the witness whose opinion was 
allowed to be given had previously stated all the circum- 
stances upon which his opinion is based. Upon examina- 
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tion of his evidence, we find that he stated the general cir- 
cumstances of the accident, but nowhere does he slate the 
nature and construction of the coupling, or other facts con- 
nected with it indicating any necessity for the plaintiff to 
examine it as he did. 

We therefore recommend that the judgment be reversed, 
and the cause remanded for a new trial. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for a new trial. 


REVERSED. 


George GATZEMBYER VY. Dovey PErerson. 
Fitep Apr 30, 1903. No. 12,778. 


1. Statute Constitutional. Chapter 37, Compiled Statutes, reld con- 
stitutional and valid. 


9. Continuance. If sufficient time is given from denial of a motion for 
a continuance, sought in order to obtain a deposition, to enable 
it to be taken under ordinary circumstances, and from the show- 
ing made upon the motion there is no ground to believe it can be 
procured in any reasonable time if not in that allowed, it is not 
error to deny the continuance, 


8. Cross-Examination: DiscreTIon or THE Court. The trial court has 
a certain discretion in determining the limits of cross-examina- 
tion, and reasonable limitation with respect to matters not neces- 
sarily material, in the exercise of such discretion, is not erroneous. 


4. Bastardy: Apmission. An offer by the defendant in bastardy pro- 
ceedings to take the prosecutrix away to a physician for the pur- 
pose of getting rid of the child is not an offer of compromise, and 
may be shown as an admission. 


5. Instructions: Vervict. Errors in giving and refusing instructions 
are not prejudicial and need not be reviewed where the verdict 
rendered is required by the evidence. 


TeSTIMONY oF ProsEcuTRIX. An instruction that the unsup- 
ported testimony of the prosecutrix should be received with cau- 


6. 
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tion and weighed carefully, on the theory that she should be re- 
garded as an accomplice, is properly refused; her interest in the 
event of the case may be considered, but the instruction should 
go no further. 


7. Amount of Award: Discrerion or THE Court. The amount which 
a defendant in bastardy proceedings shall be adjudged to pay is 
largely in the discretion of the district court, and its award will 
not be disturbed unless manifestly excessive. 


Error to the district court for Cuming county: Guy T. 
Graves, Districr Juper. Affirmed. 


Ira Thomas and W. W. Sinclair, for plaintiff in error. 
O. C. Anderson and Harry F. Keefe, contra. 


Pounn, C. 


Although the numerous points urged upon our aitention 
present nothing which has not been passed upon in this 
court more than once in like cases, the diligence and in- 
genuity of counsel in endeavoring to give some of them 
new phases, or put them in new lights, require us to pass 
upon them in some detail. The points going to the merits 
relate to the constitutionality of the bastardy law, under 
which this proceeding is prosecuted, and the. sufficiency 
of the evidence to support the verdict. Every possible ob- 
jection to the constitutionality of the statute has been pre- 
sented in prior cases. Ex parte Donahoe, 24 Neb. 66; Stop- 
pert v. Nierle, 45 Neb. 105. See, also, In re Walker, 61 
Neb. 803. Moreover, the construction of the statute upon 
which counsel base their argument in large part was re- 
jected in State v. McBride, 64 Neb. 547. As to the suffi- 
ciency of the evidence, we need only say that to our minds 
the verdict is not only supported by the evidence, but is 
clearly right. Bearing in mind that the defendant did not 
see fit to testify, which is a matter proper to be considered 
in such cases (Ingram v. State, 24 Neb. 33), we do not see 
how any other conclusion could have been reached. 


Most of the other errors assigned, have to do with mat- 
57 
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ters of procedure and rulings at the trial. At the opening 
of the term of court the defendant moved for a continuance 
in order to enable him to procure the testimony of a wit- 
ness. It appears that he had made an attempt to secure 
the deposition of this witness and had not succeeded, owing 
to failure of the witness to attend at a time and place 
agreed on for- that purpose. Defendant testified that he 
was informed the witness had left for some temporary pur- 
pose, and that his exact whereabouts could not be learned. 
The motion was overruled on September 12, and the cause 
was thereupon passed to the foot of the docket, and not 
called for trial until September 24. If the absence was 
temporary only, this postponement ought to have enabled 
the defendant to locate the witness and take his deposition, 
since he was known to be somewhere in a particular portion 
of a neighboring state. If he could not be reached in that 
time, there was very little likelihood that his testimony 
could be had at all in any reasonable. time, and the affidavit 
filed shows no reason for thinking the contrary. -Under 
such circumstances, it was not error to deny the con- 
tinuance. McClelland v. Scroggin, 48 Neb. 141. 
Several rulings upon the admission of evidence are com- 
plained of. The prosecutrix testified, and it was not de- 
nied, that she and the defendant, were engaged to be mar- 
ried. It appears from her testimony and that of other 
witnesses that, except while the defendant was away at 
school, he had been calling upon her, taking her out riding, 
and going with her to dances and other entertainments, 
with more or less regularity during two years. Her rela- 
tions with him for some four months of this period are 
testified to positively, circumstantially and repeatedly by 
the prosecutrix, and not denied by the defendant. The. 
latter, relying on the expert evidence of a physician as to 
the probable date of conception, attempted to show an _ 
alibi as to certain particular occasions, without taking the 
stand himself. It is admitted, substantially, that the state | 
ments of the prosecutrix are true, except as to these partic- 
ular occasions. On cross-examination she was asked if she 
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was not “keeping company” with another man also at that 
time. We can not say that the court committed prejudicial 
error in excluding this and like questions. The defendant 
was allowed to show fully all the facts as to her conduct 
with other men, and seems to have established everything 
that was to be shown. So long as the existence of improper 
relations between the prosecutrix and defendant is clearly 
established, and the evidence as to her conduct with others: 
goes no further than to suggest some possible grounds for 
suspicion, we do not think the case comes within the facts - 
of Burris v. Court, 34 Neb. 187. There the trial court ex- 
cluded evidence of other witnesses tending strongly to show 
improper relations with third parties. Here it went no 
further than to limit cross-examination as to a point not 
necessarily material. This was a proper exercise of the 
discretion which exists in such cases. Missouri P. BR. Co. 
v. Fox, 60 Neb. 531; Stough v. Ogden, 49 Neb. 291. 

Other assignments of error relate to the admission of evi- 
dence as to an alleged offer to compromise. If the circum- 
stances testified to amounted fairly to an attempt at com- 
promise, counsel’s points might be well taken. But we 
think. they must be considered as admissions on the part of 
the defendant, and were provable as such. In Robb v. 
Hewitt, 39 Neb. 217, this court held that “an offer made 
by the defendant to the father of the prosecutrix to con- 
tribute money for the purpose of ‘sending the prosecutrix 
away’ is not an offer to compromise, and is admissible in 
evidence.” In the case at bar it is shown that the defend- 
ant, when the prosecutrix became pregnant, and he was 
asked to marry her, pursuant to his promise, offered to 
take her to a physician in Omaha for the purpose of “get- 
’ ting rid” of the child. The evidence was received properly. 

A large number of errors are assigned upon’ the charge 
of the court and its rulings on requests for instruction. 
We are of opinion that we need not consider them in view 
of the conclusion we have reached upon the evidence. 
Jeffres v. Cashman, 42 Neb. 594. But we have examined 
the instructions given and refused, and think the objections 
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urged are hypercritical, and that nothing prejudicial has 
been shown. Among the requests refused was one based 
upon the theory that the prosecutrix was to be regarded as 
an accomplice in weighing her evidence, and that her state- 
ments were to be received with caution, and weighed care- 
fully. We know of no warrant for such an instruction. 
Her unsupported evidence would have sustained a convic- 
tion. Olson v. Peterson, 33 Neb. 358, 360; Robb v. Hewitt, 
39 Neb. 217. An instruction that her interest in the event 
of the case might be considered was all that the defendant — 
was entitled to. 

Finally, it is urged that the award made by the court is 
excessive. The amount of the judgment in such cases is 
largely in the discretion of the district court, and will not 
be reduced unless such discretion has been manifestly 
abused. Clark v. Carey, 41 Neb. 780; Wurdeman v. 
Schultz, 54 Neb. 404. That court has a clear advantage 
over this one in that. it sees the parties, and is able to form 
a better opinion as to their circumstances, and the expense 
of suitably maintaining the child in view thereof. In the 
case at. bar, we see no reason to think that any wrong has 
been done. 

It is therefore recommended that the judgment be af- 
firmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Abatement. See CrimtnaL Law AND Procepurs, 14-17. 


Action. See Bankruptcy, 1-3. Conrracrs, 4. EVIDENCE, 6. IN- 


1. 


JUNCTION. INSURANCE, 2,3. JUDGMENT, 3. Quo WARRANTO. 
SHERIFFs. 
Under the provisions of section 29 of the Code of Civii Pro- 
cedure, a joint obligee in an appeal bond may maintain 
an action thereon in his own name without joining the other 
joint obligee, where he alleges and proves that he has pur- 


“chased the interest of his joint obligee, is the owner of the 


bond, and the real party in interest therein. Harker v. Bur- 
DON 2.0 5a ia Chee es biel aydtd Sree eres SiasSyereds thei slee eth ord wiele whaie 
An action for money had and received will lie, where the 
defendant has obtained possession of money which in 
equity and good conscience he ought to refund. McCormick 
Harvesting Machine Co. v. Slires... ccc ccc cee ew ewes diele as 


Adverse Possession. See HussaNp AND WIFE. TENANT IN Com- 


MON, 3. 


Affidavits. See AppzAL AND Error, 1. CONTINUANCE, 1.’ Process. 


Agency. See CoNnsTITUTIONAL Law, 1, 2. Evwence, 4. PRINCIPAL 


AND AGENT. 


Appeal and Error. See CriminaL LAw AND ProcepurRE. Equity, 4. 


1. 


3. 


EVIDENCE. EXECUTORS AND ADMINISTRATORS, 1, 2, 5. FRAUD- 
ULENT CONVEYANCES, 4. INSTRUCTIONS. INSURANCE, 3, 4. LN- 
TOXICATING Liquors. JUDGMENT, 2. JURISDICTION, Ma- 
LIcIoUS PROSECUTION, 2, 3. New TRIAL, 3. PLEADING AND 
Practice, 4. SErOrrF, 2. TRIAL. 
Bill of Exceptions. 
Affidavits filed in support of motions in the district court will 
not be examined by this court, unless properly incorporated 
in a bill of exceptions. Gutterson v. Meyer.......c.eceeees 


. Where error affirmatively appears on the face of the record 


proper, a bill of exceptions is unnecessary to obtain a review 
of such errors. Herman v. Beck........... Siete Std decker acre tere 


Findings. 


‘Where there is a conflict of evidence on the material facts, 


and the finding of the trial court is sustained by sufficient 

evidence, such finding will not be set aside by a court of 

review. Sazton v. Harrington........ ee ere 
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12. 


In passing on findings of fact upon appeal, the reviewing 
court should go over all the evidence and reach its own 
conclusion thereon, giving such weight to the determination 
of the trial court as to credibility of witnesses and its find- 
ing on conflicting evidence as, under all the circumstances 
of the case, the nature of the evidence before the trial] court, 
and that court’s special opportunities, if any, for reaching 
a correct solution, such finding may be entitled to. Faulk- 
ner V, SIMMS... . ccc c enn eees . 


. In ordinary cases, where the evidence is entirely oral, and 


the trial court may be presumed to have had a general local 
knowledge of the parties, the witnesses and the subjects of 
controversy, the finding of the trial court is often entitled 
to almost decisive weight. Faulkner v. Simms 


. A finding on conflicting evidence in such cases will be: ad- 


hered to unless clearly wrong; but, if clearly wrong, it will 
be set aside, notwithstanding there may be some competent 
evidence in support thereof: Seymour v. Street, 5 Neb. 85, 
approved. Faulkner v. Simms..........0008. GG RSS ort oe aban 


Dicta in prior opinions of this court with respect to review 
of findings of fact explained and qualified. Faulkner v. 
BONN - x does iis ead Vikas eet eee ees 
The statements that the reviewing court will not “weigh 
conflicting evidence,” that it “will not review findings on 
conflicting evidence,” and that “findings on conflicting evi- 
dence are conclusive,’ as announced obiter in several prior 
decisions, disapproved. Faulkner v. Simms....... 


. Where a finding is based largely Upon depositions or written 


testimony, as to which the trial judge has no special ad- 
vantage over the reviewing court, the rule that his findings 
will be adhered to unless clearly wrong does not apply with 
the same force. Faulkner v. Simms.......+.. 


But in such case, if the oral testimony is evidently the basis 
of the finding, or the written testimony relates to matters 
as to which the trial judge is better able to reach a satis- 
factory conclusion than the reviewing court, the rule may be 
applied. Male v. Dahlgrin, 66 Neb. 524; Waldron v. First 
Nat. Bank of Greenwood, 60 Neb. 245. Faulkner v. Simms... 
If the evidence before the trial court is entirely written and 
relates to matters as to which the trial judge Js in no better 
position to reach a correct solution than this court, the rule 
has no application, and this court should be governed by its 
own conclusion as to the weight of the evidence. Faulkner 
v. Simms........ Saw ng Snow dA tose AS SviaWie sdleaielviarsisSieleieeees 
* Harmless Error. . 
Error in sustaining a demurrer to an allegation of taxes 
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paid, made by way of cross-demand, is without prejudice 
where plaintiff subsequently remits from the amount of her 
recovery the full alleged amount of such taxes. White v. 
WANG os la eis BBE isis are Beavecesese oi 3: Sie a SSE | RR es pate ofa eee 
Error in sustaining a demurrer to a counter-claim for im- 
provements in an action for rents and profits as well as for 
possession of land, is without prejudice where it appears 
from the record that all such improvements were permitted 
to be shown to the jury under the name of necessary repairs, 
and the jury were instructed to allow a reduction of dam- 
ages in the amount of all necessary repairs. White v. 
Whitney ........ Mss Gleincecerer Seles , 
The fact that the jury were told that an “equitable right” 
would be no defense against a “legal right” of the plain- 
tiff, if it was found that she had one, is not prejudicial error 
where no equitable right to the premises is either pleaded 
or offered to be proved. White v. Whitney..... 5 


Instructions. 
A judgment will not be reversed on account of the number 
of instructions given to the jury by the trial court, unless 
it clearly appears that the party complaining is prejudiced 
The giving of an instruction which places the burden of 
proof to establish some of the facts put in issue by the 
pleadings on the wrong party, is reversible error. Omaha 
St. R. Co. v. Boesen 
It is error to give the jury instructions which contain in- 
consistent and conflicting paragraphs relating to the burden 
of proof. Farmers’ Bank v. Harshman, 33 Neb. 445, ap- 
proved and followed. Omaha St. R. Co. v. Boesen 


Errons in giving and refusing instructions are not prejudi- 
cial and need not be reviewed, where the verdict rendered 
is required by the evidence. Gatzemeyer v. Peterson....... 
An instruction, that notice of facts sufficient to lead a 
prudent man to the conclusion that a debtor “could not meet 
his obligations as they matured in the ordinary course of 
business” is notice of the insolvency of such debtor, within 
the meaning of the bankruptcy act, is erroneous. Hackney 
v, Raymond Bros. Clarke CO... .. cece eee cee ee eee weaeeiatkce 
An instruction which tells the jury that they shall allow 
“rental value” of the premises as “damages for withholding 
possession” is not prejudicial error, although the petition 
of plaintiff makes no claim for any damage aside from rents, 


issues and profits. White v. Whitney............ hb arete eet 
Instruction examined, and held not erroneous. Modern 
Brotherhood of America v. Cummings..... pepe ee seegevepee 
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It is error to submit to the jury as an issue of fact a ques- 
tion material to the case, regarding which there is no evi- 
dence to support a finding. Parker v. Wells........ccceeees 


Issues. 
Where, in an appeal from the judgment of the county court, 
in a term case, the petition filed in the district court is as- 
sailed on the ground that it tenders other and different 
issues than those tendered in the court below, the question 
of fact, raised by such motion, is determinable solely by a 
comparison of the petition filed in the district court with 
that upon which the cause was submitted to the county 
court. Coleman v. Spearman, Snodgrass & COs scioe's edsie.wsvs 


The rule requiring cases on appeal to be tried on the same 
issues as those upon which they were tried in the court be- 
low, does not require that the petition filed in the appellate 
court be in the precise language of that filed in the lower 
court, but is satisfied if the ultimate facts relied upon for a 
recovery are substantially the same, and provable by evi- 
dence of the same character. Coleman v. Spearman, Snod- 
GTASS & CO... ccc cece nec ccereccence Sites ewe vteie ote ess’ ‘ 


Pleading and Practice. 
In an equity cause brought to the supreme court on appeal, 
the ruling of the district court on a motion ‘to strike an 
answer from the files can not be considered. Frenzer v. 
Phillips, 57 Neb. 229. Danforth v. Fowler........ceeecneeee 


To authorize the supreme court to review the rulings of the 
trial court on motions and other matters of procedure, the 
party complaining must except to such rulings, file a motion 
for a new trial, and present the questions by a petition in 
error. Danforth v. Fowler.......ee055 ested Sa seve Sissies cantons Baise: 
The ruling of the district court on a motion for a judgment 
on the pleadings, can not be reviewed on appeal if it appears 
that the judgment is sustained by and conforms to the 
pleadings. Danforth v. FOwler.....sceeeceeeeceneencseees 
Affidavits addressed to the trial court after judgment on a 
motion to amend the reporter’s notes of the evidence can not 
be considered by the appellate court, in the absence of a rul- 
ing by the trial court on such motion. Modern Brotherhood 
of America v. CUMMINGS....6..c cee cce vee eeeeneeeeees ei 
An assignment that “the court erred in excluding from the 
testimony proof as to the truth of the article and the charges 
made therein,” is too general and indefinite to be entitled to 
consideration where a portion of the testimony offered upon 
the subjects mentioned was rightly excluded. Williams v. 
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Where it is claimed that the court erred in permitting a 
pieading to be amended during trial, the alleged fact must 
be shown by the record; its existence will not be presumed. 
Pratt v. Smith... cc ccc cece ceees oad. hoa eee. scandtiane: s.atere 
This court is not bound to examine questions not so raised in 
the briefs as to state specifically what is complained of, 
the reason and basis of the complaint, and the exact por- 
tions of the record material thereto. Hackney v. Raymond 
Bros. Clarke CO... ccc ccc cece n ccc ccccasecceceace ais e-ereiaet 
Although a defense is pleaded in an answer with lack of 
technical precision, so as to be obnoxious to attack in the 
first instance, yet, if the plaintiff reply thereto without ob- 
jection, and the matter is treated upon the trial both by 
counsel and by the court as properly in issue, the defect can 
not be taken advantage of for the first time in this court. 
Standley v. Clay, Robinson & CO......cccceeeee rin Seales 


A judgment will not be reversed except for error, prejudi- 
cial to the party complaining, affirmatively appearing in the 
record. Modern Brotherhood of America v. Cummings...... 
A motion for a new trial is not necessary in order to obtain 
a review of the judgment of the district court entered on the 
hearing of an appeal taken from the order of a license 
board granting or refusing a license to sell intoxicating 
liquors. Bennett v. Otto.............005 Serene biecacaneidtera recs 


In appeals to this court in equity cases, the findings of the 
trial court must stand or fall upon the pleadings and evi- 
dence contained in the record. Errors of the trial court in 
receiving or rejecting evidence, or upon questions arising 
upon the pleadings, can not be corrected upon such appeal. 
Farmers & Merchants Nat. Bank v. MoSher.........ceceeeee 


A supplemental petition was filed by the plaintiff and a 
copy thereof served on the attorney for the defendant some 
months prior to the trial of the case. The supplemental pe- 
tition was stricken from the files for tne reason that no 
notice thereof was given the defendant, and the same was 
filed without leave of court. Immediately thereafter the 
plaintiff was given-leave to file her supplemental petition. 


. Held, That this did not constitute reversible error. Died- 
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TICNS V. Di€dTicNs... 0... ccc ccc cc ccc cncscccccceacseceeases 
A much stronger case is necessary to warrant this court in 
interfering with a second verdict and judgment on the 
merits by reason of alleged error in setting aside a prior 
verdict and granting a new trial, than where a motion for 
a new trial has been denied. Hackney v. Raymond Bros. 
Clarke Co...... alee e atase de Mie reveres Beso hierentia are auehels bs stints Maney Grate 
In furtherance of justice, where a finding is set aside on 
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43. 


appeal and the former trial was unsatisfactory, instead of 
entering or directing a new decree, this court will remand 
the cause for further proceedings. Faulkner v. Simms..... 


Errors assigned examined, and found to furnish no sufficient 
basis for a reversal of the judgment. Jahnke v. State...... 


Action of the trial court in excluding evidence in an action 
for libel, examined and approved. Bee Publishing Co. »v. 
DIOLS. oid eas FE Ree eB Re U8 4a Shea Age ON ast TUN 


Where defendant is sued in the county court, appears, files an 


answer, and participates in the trial by cross-examining’ 


plaintiff’s witnesses, he is entitled to an appeal from a judg- 
ment rendered against him. Creighton v. Chicago, R. I. & P. 


Procedure. 


750 


456 


f# district court does not acquire jurisdiction of an appeal 


from an order in a probate proceeding unless within forty 
days from the date of the order a transcript thereof and of 
the proceedings relative to it is filed with the district court 
clerk, nor unless within thirty days from the date of such 
order the bond upon appeal, required by the statute, has 
been executed and filed. Jones v. Piggott............cee00, 


Transcript. 
Although the filing of a duly authenticated transcript is re 
quired in order to perfect an appeal from the county court to 
the district court, and although the transcript filed for such 
purpose is not thus authenticated, yet, if the parties proceed 
in the district court on the theory that the appeal has been 
perfected, they will not be heard to question the sufficiency 
of such transcript in this court. Coleman v. Spearman, 
Snodgrass & CO......0cccecceeecees E 


Assumpsit. See Action, 2. 


Attachment. See CyarreL, Morraaces, 3. 


1. 


Where a writ of attachment issues for the whole amount 


claimed in several causes of action included in the same 


petition, and afterward, and before trial, some of such 
causes of action are dismissed by the plaintiff, a motion to 
dissolve the attachment, based on such dismissal, should be 
sustained. First Nat. Bank of Greenwood v. Van Doren.... 


. The filing of a bond is not jurisdictional to the right to have 


an attachment issued against a nonresident defendant for a 
debt not due. Gutterson v. Meyer... ccc cece nec c cen nee ences 


Attorney and Client. See GuARDIAN AND WARD. WITNESSES, 12, 13. 


J. 


An attorney at law having a lien on a judgment may in- 
tervene in proceedings to revive such judgment, and is en- 
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titled to a revivor thereof in his own name to the extent of 
his lien. Greek v. MCDANIEl.... icc ccc cece eee eee 


. That the court, in such proceedings, renders a judgment in 


favor of the attorney and against the judgment debtor for 
the amount of the lien, instead of entering an order of re- 
vivor in the name of the attorney, to that extent is without 
prejudice to the judgment debtor. Greek v. McDaniel...... 


. The commencement of proceedings, of which the judgment 


debtor has notice, to enforce such lien, while a sufficient 
amount of the judgment remains unpaid to cover it, is suffi- 
clent notice of the lien to the judgment debtor. Greek v. 


“McDaniel ..ccscccccceccncees S's iolevar6 jeGigiein 1070.65.00 Sse Bia eee . 


Bankruptcy. See CHaTTeEL Morteacrs, 4. 
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Ld 


Action. 
An action by a trustee in bankruptcy to recover a nego- 
tiable promissory note from one to whom it had been trans- 
ferred by the bankrupt’s wife pending bankruptcy proceed- 
ings, must develop either fraud or an intended preference 
to entitle plaintiff to recover. Hackney v. First Nat. Bank 
Of LAR COUN « i.6 ia vio save ck 40-6 oie 028, acest ed ws Vara SMa ew} ae once ane in 
Evidence held to support the trial court’s finding that neither 
of the above grounds of recovery are shown in this case. 
Hackney v. First Nat. Bank of Lincoln......ccccsccccacees 


. Where one creditor of a bankrupt has secured a preference 


in the payment of his claim, the trustee may recover the 
property, or its value, from such preferred creditor, but he 
can not pursue the property into the hands of a third party, 
who is a bona fide purchaser, or recover from such third 
party the value of the property. Hackney v. First Nat. Bank 
Of LANCONsioc ccc eciees wade deecsevseneeceessies 


Evidence. : 
A schedule of liabilities filed by the bankrupt in bankruptcy 
proceedings, is not competent evidence on an issue between 
the trustee and third persons as to the financial condition of 
the bankrupt three months before such proceedings were 
instituted. Hackney v. Raymond Bros. Clarke Co......... 


Notice. 
Whether a creditor had reasonable cause to believe his 
debtor insolvent within the purview of section 60 of the 


bankruptcy act is a question of fact. Hackney v. Raymond 


Bros. Clarke CO... cccccccvsavccccccces 


In determining this question, it is not necessary to find that 
the creditor actually knew or believed that the debtor was 
insolvent. He is chargeable with notice of such facts as a 
reasonable inquiry, in view of the circumstances with re- 
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spect to the debtor’s condition which were brought home to 
him, might fairly be expected to disclose. Hackney v. Ray- 


mond Bros. Clarke C0... - ccc ccc cece cece cnet ce enenns weaveie 
. But a mere knowledge that the debtor has other liabilities, 


or of circumstances which could operate no further than to 
create a suspicion of possible insolvency, will not neces- 
sarily suffice. Hackney v. Raymond Bros. Clarke Co....... 


. If the creditor has reasonable ground to believe that the 


debtor is insolvent, and the obvious effect of receipt of the 
money under those circumstances is to give him an ad- 
vantage over other creditors, he is chargeable with notice of 
intent to prefer. Hackney v. Raymond Bros. Clarke Co..... 


Preferences. 


. A creditor of a bankrupt can not escape the consequences 


of the bankruptcy act regarding unlawful preferences by 
assigning his account to a purchaser of the property of the 
bankrupt under an arrangement whereby such purchaser 
offers to assume the liability, and satisfy such account con- 
tingent upon the purchase of the bankrupt’s property, and 
where in the sale of such bankrupt’s property, as a part of 
the consideration, such purchaser agrees to and assumes 
such liability, and reserves from the purchase price an 
amount sufficient to satisfy the same. Hackney v. Ray- 
MONG Bros. ClATKE CO... cc cvcccccvcccvcccccvsscecsaccscess 


In such a case the legal effect of the transaction is to ap- 
propriate out of the assets of the bankrupt the amount re- 


* quired and used in the satisfaction of such claim by the 
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purchaser assuming the liability, and other essential ele- 
ments not being lacking, an unlawful preference in favor of 
such creditor results therefrom. Hackney v. Raymond Bros. 
ClANKEC CO vias ene eddie Muka etere Wie aw. b Sieievse bee Ste Aaa OReehes 
If a chattel mortgage is executed more than four months 
before bankruptcy, which creates no lien on specific chattels, 
and afterwards, within the four months, while the mortgagor 
is insolvent, he separates or identifies certain chattels and 
agrees that the mortgage shall apply to them, the lien is 
created then for the first time, and constitutes a prefer- 
ence within the meaning of section 60 of the bankruptcy 
act. First Nat. Bank v. Johnson........2.00008 erreer, Case 
The trustee in bankruptcy may recover money paid by the 
bankrupt as a preference, only when the person receiving 
it had reasonable ground to believe that a preference “was 
intended. Hackney v. Raymond Bros. Clarke Co.......... 


A creditor will not be permitted to obtain a preference in- 


directly by transfer of his account, procuring a third 


party to loan money to the debtor for payment of such 
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creditor, or other colorable device or transaction intended 
to evade the provisions of the bankruptcy act. Hackney 
v. Raymond Bros, Clarke C0... .. cc ccc cee ce ccc n cece eeeee 
But an absolute transfer of an account against the insolvent 
debtor, in good faith, to one who afterwards buys the latter’s 
stock of goods and obtains credit for such account on the 


. purchase price, without any agreement or understanding 


that such use was to be made thereof, or that the purchaser 
of the account was to be protected by the creditor in any 
way, does not constitute a preference of the creditor to the 
extent of the money he received on sale of his claim. Hack- 
ney v. Raymond Bros. Clarke CO... ccc ccc ccc cee e rere cecee 


In such case the remedy is against the purchaser of the 
stock, who received credit on the purchase price for the 
account so transferred, in case he had reasonable ground 
to believe that a preference was intended. Hackney v. Ray- 
mond Bros. Clarke Co...... og Gib eiguy acela'ee cele wee cee Sa ee Oe 


Banks and Banking. 


1, 


Checks. 
The payec of a check has a right of action against the drawee 
if the latter has funds to meet it when it is presented. Falls 
City State Bank V. WERTH. 0... ccc ccc ee cet tee neeees 
Evidence held sufficient to sustain a finding that there was 
an agreement by the bank to honor checks to be given in 
payment for a car-load of horses by the drawers, Falls City 
State Bank v. WENTli.. cc cece eee Bealieviose eedad ble asiong dean’ 


. An agreement to honor checks for a car-load of horses, the 


drawee bank to be secured by a draft and bill of lading on 
their shipment, held valid, and the bank liable for the pay- 


ment of the checks, it having sufficient funds for such pur- 


pose derived from the draft. Falls City State Bank v. 
WERTH .. cece ce ncccenes £6 NBIRLG EOE RE RS Ea a Ee Soe SEY 


. It is no objection to such an agreement that the drawers 


were already indebted to the bank on other transactions. 
Falls City State Bank vV. WEMT1i.. oc ccc cc cece teen e tees ‘ 
Officer. 


. Where an officer of a bank gives a bond conditioned that he 


will “honestly, faithfully, and efficiently” perform his duties, 
he and his sureties are liable for loss resulting from his 
negligence, even though the directors may not have used due 
diligence. Fiala uv. Ainsworth..... ccc cccccccccasceceuceee 


Bastardy. See CoNnsTiTuTIONAL Law, 3. INsrrRucTIONS, 4. 
The amount which a defendant in bastardy proceedings shall be 


adjudged to pay is largely in the discretion of the district 
court, and its award will not be disturbed unless manifestly 
excessive. Gatzemeyer v. Peterson. .... ccc ccc ccnccecnccees 
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Beneficial Association.- See INSURANCE. 
Bill of Exceptions. See APPEAL AND Error, 1, 2.. Equrry, 3, 4. 


Bona Fide Purchaser. See BANKRUPTCY, 3. FRAUDULENT CONVEY- 
ANCES, 2. JUDICIAL SALES, 1. 


Bonds. See Banks anD BANKING, 5. JUDGMENT, 3. 
Burden of Proof. See APPEAL AND Error, 16. MASTER AND SERVANT, 


1, Trraz 1. 
Chattel Mortgages. See Banxruproy, 11. 


Remedy. 

1. The words “feels unsafe and insecure,” in a chattel mort- 
gage do not mean that the mortgagee may exercise an ar- 
bitrary discretion in the premises, but the mortgagor must 
be about to do or must have done some act which tends to 
impair the security of the mortgagee in order that the lat- 
ter’s right to take possession may become operative. New- 
lean v. Olson, 22 Neb. 717. Allen v. Cerny......ccccccvcceee 211 


2. Where a mortgage by its terms provides for a seizure of 
the property if it or any part of it is disposed of or taken 
out of the county without the mortgagee’s assent, a sale in 
the open market of a substantial part of the wheat covered 
by the mortgage, without the mortgagee’s assent, and against 
his express prohibition, will entitle the mortgagee to recover 
possession of enough of the remainder to satisfy his claim. 
Allen v. Cerny..cceccrece a eae ae ote elegtersigtereetes oa aialavere ecto: peed 


8. A mortgagee of chattels does not waive or lose his lien by 
causing an attachment to be levied upon the mortgaged prop- 
erty. First Nat. Bank v. JONSON. ...cccccccccsccccvaccces 641 


Validity. 

4.-A chattel mortgage executed and delivered more than four 
months prior to bankruptcy of the mortgagor, is not void- 
able because not recorded until a subsequent date within 
such period of four months. First Nat. Bank v. Johnson... 641 

6. A chattel mortgage which would be invalid as against cred- 
itors and purchasers in good faith by reason of defective 
description of the property mortgaged, may be good as be- 
tween mortgagor and mortgagee, where the property in fact 
mortgaged is identified. First Nat. Bank v. Johnson....... 641 - 


6. Such a case differs from one where no specific chattels are 
mortgaged, but there is an attempt to mortgage a certain 
number out of a mass without separating or identifying 
them. First Nat. Bank v. JOnngon.....ccsecse atelier wine ee. . 641 


7. No lien upon specific chattels is created in a case of the 
latter sort until they are separated or identified and it is 
agreed that the mortgage shall apply to them. First Nat. 
Bank V. SORNSON....cccceccesccccecens sailed wadiaiaeSeiaierdle w:ais ott 
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Checks. See BANKS AND BANKING. 


Common Law. : 

The term “common law of England,” as used in chapter 15a, 
Compiled Statutes, refers to that general system of law 
which prevails in England, and in most of the United States 
by derivation from England, as distinguished from the 
Roman or Civil law system. Hence the statute does not 
require adherence to the decisions of the English common- 
law courts prior to the Revolution in case this court con- 
siders subsequent decisions, either in England or America, 
better expositions of the general principles of that system. 
Williams v. Miles....cccccsaceee saNelerive nese ily PS ere -- 463 


Condemnation. See HPmtvent Domain. 


Constitutional Law. See LIBEL AND SLANDER, 13, 14. : 

1. It is competent for the legislature to classify objects of 
legislation, and if the classification is reasonable, and not 
artificial or arbitrary, it will be upheld as a legitimate ex- 
ercise of legislative power. Baker v. Gillan......... eeeeeee O68 


2. The act of 1897 (Session Laws, 1897, ch. 57), entitled “An 
act to provide for the making of contracts in writing be 
tween owners of land and brokers or agents employed to 
sell lands,” is not repugnant to the constitutional inhibition 
against special legislation; and every provision of said act 


is clearly expressed in its title. Baker v. Gillan...... eeeee 368 

3. Chapter 37, Compiled Statutes, held constitutional and valid. 
Gatzemeyer 0. Peterson. ..ccccccnccccnes slats oeiels Growers ow ee: OE 
Continuance. ; : 


1. Where the affidavit in support of a motion for a continuance. 
does not set out the facts and circumstances to which an 
absent witness will testify, and especially where it is not 
shown that there are no other available witnesses by. whom 
the facts known to the absent witness can be proved, the 
continuance of the case should be denied. Diedrichs v. 
Diedrichs ........ Wists a8 ceceiietoce tid SicTere tava tat Mie Cade saSaiee, eee OBE 


2. If sufficient time is given from denial of a motion for a con- 
tinuance, sought. in order to obtain a deposition, to enable 
it to be taken under ordinary circumstances, and from the 
showing made upon the motion there is no ground to be- 
lieve it can be procured in any reasonable time if not in that 
allowed, it is not error to deny the continuance. Gatze- 
MEYET V. PELETSON.  .ccccccnccccccacsnscccceaceeecsesesees O82 


Contracts. See Marriage. Municrpat CorPoRATIons, 2-6. 


; Acceptance and Waiver. 
1. In an action upon a contract for the sale of chattels, evi- 
dence by the purchaser that after the delivery of the subject 
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matter he inspected, retained and used it as a whole, shows 
both an acceptance and a waiver of any objection that the 
quality was not such as the contract required. Hazen v. 
Withelmie 2... cc cccccccccsuccens sa eles delee Wee ewwabelesecen CLO 


Construction. 
2. Where a written contract requires extrinsic evidence to ex- 
plain its terms, the interpretation to be given in view of 
such evidence is a question of fact. Haskell v. Read........ 107 


3. As a rule, courts will adopt the construction which the 
parties themselves have placed on a contract. Williams 
Ds AULON 6 cnc i 666 M600 855s ESTER HOO OOS Wie wnieia ate ee were 26 


4. In an action for damages for a breach of contract between 
a school district, in a metropolitan city, and an architect, 
for his services for the period of one year, the contract will 
be construed according to the plain import of its language, 
viewed in the light of the circumstances and the apparent 
understanding of the parties at the time it was made. 
School District of Omaha v. McDonald............ secseesee 610 


Damages. 
Where the contract is entire, is one for personal services 
only and the breach of it is total, the measure of damages 
is what the plaintiff would have earned, less what it would’ 
have cost him to perform it according to its terms. Brodie 
v. Watkins, 33 Ark. 545; Wirth v. Calhoun, 64 Neb. 316. 
School District of Omaha v. McDonald........... siora/é, sre (eveee GLO 
Public Policy. 
6. An assignment of salary or fees of a public officer to be 
earned in the future is contrary to public policy and void. 
First Nat. Bank of Columbus v. State........ cece ees ais Gi ee 482 


” 


Reformation. 
7. A written contract which, by mistake of the scrivener, fails 
to conform to the oral agreement made by the parties, will 
be reformed if the evidence clearly shows what the agree- 
ment was. Silbar v. Ryder, 63 Wis. 106. Story v. Gammell, 709 


8. The rule, that the carelessness or negligence of a person in 
signing a written contract estops him from afterwards as- 
serting that the writing does not truly express the agree- 
ment of the parties, does not apply in an action for relief 
on the ground that the contract was obtained by fraud or 
entered into by mutual istake. Story v. Gammell..... eooee 109 


Conversion. 
If a person tortiously or fraudulently converts a chose in ac- 
tion belonging to another, he may be compelled to respond 
for its value in a common law action fol damages. Story 
V.. “GOMMEL 66 SS een Ease Sel bw OEE Sn EO eee SA Oe esncceee 109 


1. 


10. 
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Corporations. See Equity, 1, 2. GARNISHMENT. 


Election of Officers. — 
As a general rule, the right to vote pledged shares of stock 
remains in the pledgor until foreclosure. Haskell v. Read.. 


. Whether less than a majority of the shares of stock in a 


corporation having a fixed capital stock, divided into a defi- 
nite number of shares, may hold a valid meeting and bind 
the corporation, in the absence of any rule upon the subject, 
left undecided. Haskell v. Read. ... ce ccc ec eee cece nee 


. Whatever may be the rule in case of stated meetings, or 


those regularly called or convened, a minority of the shares, 
after failure of the stated meeting for election of officers, 
can not call a new meeting on their own authority and hold 
a valid election. Haskell v. Read.........0.cc ccc cue c acne 


. The officers of a corporation, in conducting an election, 


will not look behind the books of the corporation which 
show who are registered as stockholders; but a court of 
equity may do so, and may enjoin a pledgee from voting the 
shares pledged in prejudice of the rights of the pledgor. 
EL ASHGLE 0 s, HOD eee oia Sosa 08 Seinen Dikbactes wes adie dear sialls! wt Sg 6-8, wae se 


. A stockholder may maintain a suit to enjoin the holder of 


shares issued in excess of the amount authorized by the 
articles of tncorporation, and without consideration, from 
voting such shares in prejudice of his rights, and to procure 
cancelation thereof. Haskell v. REQd.........c0c sce eeuees 


. Where a corporation has a fixed capital stock, divided into a 


definite number of shares, a majority of all the shares is 
necessary to a valid election in the absence of some rule to 
the contrary. Haskell v. REad.... ccc ccc cee ee ce eee aes ‘ 


. It is not necessary that a stockholder shall have paid for his 


stock in full to enable him to vote all his shares at an elec- 
tion. Haskell v. Read.......... Ns baealeat bet an Gated dusveve wieaa ielerh ce 


Equity. 


.. When an insolvent corporation transfers- all of its assets to 


a creditor in settlement of a claim upon which the officers 
of the corporation are personally liable, and the transfer is 
for that reason held invalid, the transferee holds the prop- 
erty in trust for all creditors of the corporation, and is en- 
titled to participate in the distribution of the assets. 
National Wall Paper Co. v. Columbia Nat. Bank.......... 


In an action in equity against such trustee the court will 
distribute the assets to all creditors, parties to the suit, in 
proportion to their respective claims. Merchants’ Nat. Bank 
of Omaha v. McDonald, 63 Neb. 363, distinguished. National 
Wall Paper Co. v. Columbia Nat. Bank....... cece cece nea 


In the absence of statutory authority, courts of equity do not 
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115 


115 
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11. 


Costs. 


possess jurisdiction over corporate bodies to the extent of, 
on the application of private parties, appointing a receiver, 
sequestrating the property and business and selling the same 
through the instrumentality of such receiver, and thereby 
wind up the affairs and terminate the business and indi- 
rectly dissolve the corporation. Vila v. Grand Island Elec 
tric Light, Ice & Cold Storage Co..... eacietateie's a selec reee te 
Estoppel. 
Whatever might be the rule as to a bona fide purchaser of 
or subscriber for an overissue of shares, one who procures 
the overissue without consideration, by false representa- 
tions, will not be heard to assert that a stockholder who 
voted therefor, relying on such representations, is estopped 
to question the validity of the shares. Haskell v. Read.... 


See GuARDIAN AND WARD, 3. 


Courts. See Equiry, 7. JupemMeEnT, 12. Juvuarispicrion. New 


1. 


TRIAL, 1. 
Jurisdiction. 


The county court has exclusive original jurisdiction of all 
probate matters, and where the relief sought by an action is 
such as the county court, in the exercise of its probate juris- 
diction, might grant, the district court has no original 
jurisdiction. Reischick v. Ri€Qer.. cc ccceccccccccccucssees 


. On the facts stated, held, that the district court was with- 


out jurisdiction to construe a will and order distribution. 
Reischick v, Rieger... . ccc ccc cece cece eens Bidvalew eioselereereiesea% 
Supreme Court Commissioners. 


. Where opinions are prepared by commissioners, they must 


be permitted, necessarily, to state their reasons in their 
own way, without binding the court to all that is said 
arguendo, even though it concurs in the conclusions of law 
and express findings of fact. Williams v. Miles..... ae ale es 
Modern Woodmen of America v. Colman.........0008 eieiswerece 
Opinions expressed by the commissioners on matters not 
essential to the decision, while properly set forth to advise 
counsel that their arguments in briefs or at the hearing 
have been duly considered, do not become necessarily the 
law of the case, and will not preclude further investigation 
of such points, should they come before the court once 
more. Williams V. Miles... cc cece ccc ewer ence cscs ecece 


Creditors’ Suit. See FraupuLenr CoNvVEYANCES, 6. 


There are two classes of creditors’ bills, one to reach the equi- 


table assets or property of the debtor on which an execution 
at law can not be levied; the other in aid of an execution 
at law, as to set aside an incumbrance or a transfer of 
property made to defraud creditors. In the first class of 
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Creditors’ Suit —Concluded. 
cases the creditor must allege and show that he has ex- 
hausted his remedy at law, while in the second it is suffi- 
cient to show that his claim has been reduced to judgment 
and docketed in the county where the land lies which he 
seeks to subject to the payment of his claim. The equity 
court in such case is merely lending its assistance to the 
legal tribunal to remove a fraudulent obstruction interposed 
to the execution of its writ. State Bank of Ceresco v. Belk.. 517 


Criminal Law and Procedure. See Instructions, 8, 9. 


Admissions. 

1. The conduct of the sheriff, who, upon arresting one charged - 
with crime, immediately furnishes him with intoxicating 
liquors and proceeds to question him for the purpose of ob- 
taining evidence against him, is unjustifiable, and evidence 
of admissions made under such circumstances should be ex- 
cluded. McNutt v. State.......... ER ~. 207 


2. But the admission of such evidence will not be held preju- 
dicial so as to require a reversal if there is uncontradicted 
evidence that the defendant afterwards, when free from the 
influence of liquor, and without any undue influence of any 
kind being brought to bear upon him, made the same admis- 
sions to various other persons. McNutt v. State............ 207 


Arrest of Judgment. 
3. A plea of guilty of the acts alleged in an information charg- 
ing no offense is not a plea of guilt of the crime attempted 
to be charged, and the sufficiency of the information and the 
authority and jurisdiction of the court to pronounce sentence 
of imprisonment may properly be challenged by a motion in 
arrest of judgment. Smith v. State..... ay ceca levator ovteetee 204 
Bowling Alley. 
4. The running of a bowling alley in connection with a saloon 
or hotel, is in this state a criminal offense. Koepke v. 
SEALE 52 sila disco lovass! ace aheiw.w, ae istse Realar alae anese sere Relarw ale lere artists oeeee 152 
2 Evidence. 
5. It is competent, in the prosecution of a person for murder, 
for the state to prove prior attempts by the defendant to kill 
the deceased, as tending to establish an intent to kill, and 
plan and design adopted and resorted to in the commission 
of the crime. Jahnke v. State...........06. e iigaue See Sie - 164 


6. If upon trial of a charge of murder evidence is introduced 
by the state tending to prove that the life of deceased was 
insured in favor of defendant as showing a motive for the 
alleged crime, it is error to exclude evidence tending to show 
that the policy of insurance was of very little, if any, value 
and that the defendant was aware of that fact. Jahnke v. 


BUNS oars oie beste ask 6 bine ape oe ssi sO wilde ss Qeete sacveo ey LOL 
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7%. 


10. 


11. 


12. 


13. 


Evidence found sufficient to support the allegation of the 
ownership of the building burglarized and property stolen. 
McNutt v. State............ OR IO CE REO eT 


. Information. 


. In charging the statutory crime defined by section 49 of the 


Criminal Code, it is essential to aver in apt terms an at- 
tempt by the accused to commit one of the felonies enume- 
rated by alleging the overt act or acts constituting such at- 
tempt, and in the absence of such allegations an information 
by which it is sought to charge an offense under said section 
is fatally defective, and will not support a sentence of im- 
prisonment for a violation of the provisions thereof. Smith 
Us BLO. ssi Gie Dade ORR aR a ESS WOW Brees wtetnre Sebe eeae 


. AD allegation of an unlawful entering of a building with 


intent to commit one of the crimes enumerated in said sec- 


207 


204 


tion is not sufficient to charge a crime as therein defined. 


Smith v. State... .. cc cee ceaenes See dahitrere ates Bdge eMearsiets eiaSeee the 
In an information for burglary, a drug store is properly de- 
scribed as “a store house, commonly called a drug store.” 
MCNutt V. State... .cccvecacecenes Ode d:eiatare sate e arsjarsiars Gre sasehasare 
Jury. ‘ 
Where, on a challenge of a proposed juror for cause on the 
ground that he has formed or expressed an opinion con- 
cerning the guilt or innocence of the defendant, it appears 
that such opinion is not unqualified and is formed from read- 
ing newspaper accounts of the transaction, or from com- 
mon talk or rumor regarding the same, and that notwith- 
standing such ‘opinion the juror is unbiased, and can im- 
partially hear and consider the evidence and arrive at a 
verdict solely with reference thereto and the instructions 
of the court, uninfluenced by anything heard or read prior 
to the trial, the court may admit such person to sit in the 
trial of the case as a qualified juror. Jahnke v. State...... 


An exception by the defendant to a ruling of the trial court 
on a challenge for cause in a felony case, is not properly pre- 
sented for consideration on review, where the juror is after- 
wards excused, and the record does not show the exhaustion 
of all his peremptory challenges, and that the proposed 
juror to whom the exception relates was excused by him in 
the exercise of his right of peremptory challenges. Jahnke 
wv. State... ..cccseeee euiiesisrn: #5! Sale ere Gide evialoi'a'eie'ele aese"e Breleia aie eieS 
Preliminary Examination. 
In a prosecution by information for a felony, in the absence 
of his waiver of a right to a preliminary examination, a 
defendant can not be put upon trial for the crime charged 
over his objections, until such preliminary hearing is ac- 
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corded him, and he is held by the examining magistrate to © 


await a trial in the district court. Jahnke v. State........ 


By the interposition of a plea in abatement after the filing 
of an information against one accused of a felony the ques- 
tion may properly be determined as to whether a preliminary 
examination has been had or waived. Jahnke v. State...... 


The statute providing for preliminary examinations con- 
templates that before a person can be proceeded against by 
information, he must be brought before an examining 
magistrate, charged with the commission of a crime, and 
that the magistrate shall proceed to hear the complaint, ex- 
amine such witnesses as are produced in support thereof or 
to controvert the same, and then exercise judgment or discre- 
tion of a judicial character in determining from the evidence 
adduced whether the accused should be held to appear for 
trial in the district court, or should be discharged for want 
of probable cause, or because it is not made to appear that a 
crime has been committed. Jahnke v. State.........0. ec aes 


When the quantity or sufficiency of the evidence to justify 
the holding of a person to answer for a crime in the dis- 
trict court is called in question by a plea in abatement, and 
it appears that there has been a preliminary hearing in 
form and substance, and that evidence has been introduced 
in support of the complaint such as to invoke an honest ex- 
ercise of judgment or discretion in the weighing of such evi- 
dence and in reaching a conclusion as to the order or judg- 
ment to be entered, and from which a fair legal deduction 
may be reached that a crime has been committed, and there 
is testimony tending to show that the accused committed 
the offense and he is held to await trial in the district court, 
a preliminary examination has been had within the mean- 
ing of the statute and the plea in abatement would be un- 
availing. Jahnke v. State... ... ccc ccc c wee eee rene teenies 


Held, That a preliminary examination within the meaning 
of the statute had been accorded the defendant in the case 
at bar, and that the trial court properly sustained a demur- 
rer to his plea in abatement alleging that no such examin- 
ation had been had. Jahnke v. State. ....cccsececceeeenee'e 


Principals. 
Under the Criminal Code of this state the law does not dis- 
tinguish between principals in the first and second degrees. 
Jahnke v. State... 66. cc cece ccc cece cece nent ee eneenees 
Where a person accused of the commission of a felonious 
homicide is present at the time, aiding, abetting, and assist- 
ing or counseling and procuring its commission, and a felony 
is committed, then he is guilty in the same degree and to 
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20. 


the same extent as though he had performed the act caus- 
ing death. Jahnke v. State..........06. 


Proof. 
In a prosecution for burglary and larceny, the proof must 
agree with the allegations of the information in the descrip- 
tion of the property, but when the property stolen is de- 
scribed in the information as “one Elgin gold watch” and 
thirty-two gold watch chains,” the verdict will not be set 
aside as unsupported by the evidence because no witness 
testified that the articles were gold, if the articles are pro- 
duced and offered in evidence at the trial, and there is noth- 
ing in the record to show that the jury could not determine 
the truth of the allegation from an inspection of the 
articles. McNutt v. State..........e eee eeee Seale’ wie fetes Poe 


Damages. See Contracts, 5. EMINENT DoMAIN. LIBEL AND 


SLANDER, 2, 3. MALPRACTICE, 2, 4. 


Where plaintiff, an electric lineman of 33 years of age, earning 


Deeds. 


A 


$65 monthly, has been injured in both feet and one ankle 
in such a manner as to compel amputation of the’ right foot 
almost eleven months later, with severe suffering, a verdict 
for $15,000 will not be reduced or set aside as excessive. 
New Omaha Thompson-Houston Electric Light Co. v. Rom- 
DOLE.” a5 Si she so oc Sle oii nieces Blo oe ges, Boal eae wees & Ries Sates ee aie ees 


See Eminent Domarin. EsrTorreL, 5. EVIDENCE, 28. Home- 
STEAD, 1. -JupIcIAL Saes, 1. TENANT IN Common, 1. 
deed for the conveyance of land, if obtained by duress, may 
be avoided by the entry of the grantor or his heirs within 
the statutory period of limitation. Hovorke v. Havlik...... 


Demurrer. See Divorce AND ALIMONY. PLEADING AND PRACTICE. 


TRIAL, 2. 


Depositions. 


1. 


Filing. 
Where depositions are withdrawn from a case, to entitle 
them to be read on the trial they must be refiled in accord- 
ance with the provisions of section 387, Code of Civil Pro- 
cedure. Peycke v. SHINN. ...cccesecceccnccecoes dipcaa eters, S30 


Second Deposition. 


. In this state the taking of depositions is regulated by 


statute, and there is no provision which requires leave of 
court to entitle a party to take a second deposition of the 
same witness for use in the same case. Peycke v. Shinn.... 


Suppression. 


. The plaintiff gave notice to the attorney of the defendant 


of the taking of depositions in the state of Ohio. The de- 


fendant at the time was confined in a jail in Ohio, and his’ 


attorney, immediately on receipt of the notice, sent the same 
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to him through the mail. The notice never reached him, 
and he was unrepresented ai the taking of the plaintiff’s 
depositions, and her witnesses were not cross-examined in 
his interest. These depositions were taken three months or 
more before the trial of the case, and no effort was made 
to secure a cross-examination of the witnesses prior to the 
trial. Held, That the court properly refused to suppress 
the depositions. Diedrichs v. Diedrichs...... Giese stares seis 


Descent and Distribution. See ExrecuTors aNpD ADMINISTRATORS. 


1. 


ad 


INDIANS. TRIAL, 26, 27. WILLS. WITNESSES, 1-3. 


Brothers, and children of deceased brothers and sisters, of 
an intestate are not prima facie heirs and distributees, and 


534 


must allege and prove that there are no persons of the’ 


several classes which would take before them and exclude 
them, under the statute, before they can obtain an order for 
distribution of the estate. Sorensen v. Sorensen........... 


. In a contest between rival claimants seeking to establish 


heirship and have distribution of the estate of a decedent, 
the administrator of such estate has no official interest. 
As the representative of the deceased person he is not an 
adverse party to any of the claimants in the controversy. 
Sorensen v. Sorensen......... Tybee lure Yotetocerarsleueleiscasevs’ecorateiecir’s.¢ 


A surety who pays a debt and wrongfully takes possession 
of the principal debtor’s land can not require, as a condition 
precedent to yielding possession to the principal’s heir, that 
the latter should reimburse him for such payment. Mavity 
vw. Stover........ EER LE A AAD stn TESS DEED Ae MRE HE MEER ED 


Discretion of Court. See TRIAL, 7-13. 


Divorce and Alimony. 
In an action brought by the wife for a divorce on th- ground 


of cruelty, a demurrer to the petition on ‘the ground that it 
shows condonation of the offense charged will not be sus- 
tained unless the statements of the petition plainly show 
acts and conduct on the part of the wife amounting to con- 
donation. Generally, the question of condonation in such 


‘ cases should be tried on the evidence as an issue of fact. 


Diedrichs Vv. Di€drichs... ccc cccccccccceccneceecceceveuacs 


Dower. 
The wife of a devisee has an inchoate right of dower in his 


share of the lands devised, and a decree in partition, which 
bars her of any right, title or interest in such lands, is erro- 
neous. Schick v. Whitcomb............ eee ere er 


Duress. See Dreps. 


Ejectment. See APPEAL AND Error, 13. Set-OFF. 
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Elections. See Corrorations, 1-7. 


Eminent Domain. 


1. Ordinarily, when a railroad company enters upon land of 


another and constructs a road-bed and tracks thereon, and 
occupies the land for right of way purposes, and thereafter 
condemnation proceedings are had to appropriate the land 
on which the road-bed is constructed, under the law of emi- 
nent domain the landowner can not in such proceedings 

ave the value of such improvements included in his award. 
Omaha Bridge & Terminal R. Co. v. Whitney..........000s 


. Where, however, such improvements are made on the land 


of another under a contract, arrangement or agreement with 
third parties, to pve used for private purposes, the law 
relative to the seizure of property for a public use does not 
apply. Omaha Bridge ¢ Terminal R. Co v. Whitney.......- 


. The rights of parties in such a case are to be measured and 


determined by legal principles generally applicable to im- 
provements in the nature of trade fixtures by a tenant or 
licensee in the possession ana use of the real estate on 


which the improvements are xaade. Omaha Bridge & Termi- 


nal R. Co. Vv. WHINY... cc cece cere nee c ere eee eneee 


. A road-bed or embanktaent built out of the soil, and with 


riprapping for its protection, on which ties and rails are 
laid for use as a railway track, is not an improvement placed 
upon land in the nature of a trade fixture, but is a part 
and parcel of the jan4 itself, and where there are no excep- 
tions or reservations will pass by a deed of conveyance as 
does the real estate on which constructed. Omaha Bridge 
¢ Terminat R. Co. v. Whitney.......... steeees Siiiste wheexttaceione 


A rallroad corporation, under an agreement with a land 
company to furnish the latter certain trackage facilities, 
entered upon land delonging to a third party and con- 
structed 3, road-bed and railway-tracks thereon, and occupied 
aud used the same as a licensee. Afterwards negotiations 
were entered into*for the sale of the real estate, a part of 
which was thus occupied, by the owner to a purchasing syn- 
dicate. During the negotiations, a deed for the land on 
which the improvement was made was requested and ob- 
tained from the railroad company, which was executed and 
delivered so as to consummate the sale, and in pursuance 
of a prior agreement with the landowner, in settlement of 
existing controversies over land boundaries, and which con- 
veyance contained no reservation or exception, and ran to 
the owner, who in turn conveyed to the purchasing syndicate. 
Held, (1) That in proceedings begun thereafter by those 
claiming under and through the railroad corporation to con- 


399 


399 


399 


399 
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demn a right of way along where such embankment was 
constructed, the title to the.embankment or road-bed thus 
constructed had passed by such conveyances, and that the 
owners of the land were entitled to recover the value of the 
road-bed in such proceedings; (2) that the ties and rails 
constituting the railway-track had not, under the circum- 
stances disclosed in the record, lost their character as per- 
sonal property in the nature of removable trade fixtures, 
and remained the property of the railroad company and 
those claiming under it, the value of which should not be 
included in the award to the landowners in such condemna- 
tion proceedings. Omaha Bridge & Terminal R. Co. v. 
WRAULNCY + 520 ees borg oS aiwlss 6 where CS ie wowibre Sw Sy avs, Sere kc ee 399 


6. Where a railway company, having no estate in land, places 
on it, with the knowledge and consent of the owner, an 
embankment, riprapping, ties and rails, and maintains and 
uses such track for its own purposes, without objection from 
the owner, such track remains the property of the railway 
company in the absence of any agreement to the contrary 
and of any intention on its part to make such track appur- 
tenant to the real estate. Under such circumstances, an 
agreement by the licensor that the track shall remain the 
property of the railway company is implied. Fischer v. 
Johnson, 106 Ia. 181. Omaha Bridge & Terminal R. Co. 
Vs: WAN CY sie ies s.nie. a oie 5 anavs baie Seles B Gas alaska b- 8 Sle E DOTA NS CO DOD 


7. Where the railway company, before constructing its track, 
has settled a dispute as to the boundaries with the owner of 
the land, by the terms of which settlement deeds are to 
be made by each party to the other of their respective hold- 
ings, the fact that such deed is not made until after the 
construction of the track, and by its terms conveys the 
land “and all appurtenances thereto belonging,” will not 
prevent the railway company or its grantees from showing, 
as against the owner and his grantees with notice, the true 
state of the title, when the track wag built; nor will such 
deed carry the ownership of the tracks, they not being 
expressly mentioned, and not being legally appurtenant to 
the owner’s estate. Omaha Bridge € Terminal R. Co. v. 
Whitney ....... ie ose, Sloe) ersierahieie' a %S odo Sdaracal sya aie “eral Supers bre ere’ 389 


8 In condemnation proceedings by the grantee railway com- 
pany to obtain a right of way over the land, the value of 
the track should not be added to the owner’s damages for 
the taking of the land, the railway company having re- 
mained continuously in possession, since the first construc- 
tion of the track by itself and its grantor. Omaha Bridge 
é€ Terminal R. Co. v. Whitney........ boats Pee i aa -.. 389 
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Equity. See Corporations, 4, 5, 8-10. Creprrors’ Suit. GARNISH- 
MENT, 3-5. INJUNCTION. MARSHALLING ASSETS. SUBROGA- 
TION. 

Corporation. 

1. It seems that in this state a stockholder may maintain 
a suit in equity to try the validity of an election of officers 
and directors of a private corporation, and determine 
whether persons Claiming to be such are entitled to act in 
that capacity. Haskell v. Read...... ccc ccc cee cee eees 107 

2. In any event the court may inquire into the validity of the 
election and pass upon the title to corporate officers when 
necessary to do complete justice in a suit of which it has 
jurisdiction on other grounds. Haskell v. Read........... 107 

; New Trial. 

3. A failure to return a bill of exceptions within the statutory 
time, or within time to commence error proceedings in the 
supreme court, is not sufficient ground to sustain a peti- 
tion in equity for a new trial. Sazton v. Harrington....... 446 

4, In such a case, proceedings in error may be commenced on 
the return of the bill of exceptions, and a motion to dismiss 
the case or quash .the bill, made by the party whose fault or 
misconduct caused the delay, will be overruled. Sazton v. 

FL GUTENGEON ei 0r5 psi So 6uie SiS i lb Ssh e PE WW aN 8 GhSi8 Ge AED. Via WIRE EO Os IEE S 446 

5. The loss of the files, in a case where no effort is made to 
substitute them, and no order is obtained for that purpose, 
and the only diligence to obtain a transcript is repeated 
requests of the clerk for one, will not sustain a judgment 
granting a new trial in an equitable proceeding for that 
purpose. Saxton v. Harrington... ...ccceccccccccccccesece 446 

Nuisance. 

6. A court of equity will not lend its aid to protect a suitor in 
maintaining a public nuisance, nor in the doing of an act 
punishable under the laws of the state. Nebraska Telephone 
Co. v. Western Independent Long Distance Telephone Co... 772 

Probate Court. 

7. Applications for equitable relief on the probate side of the 
county court in matters within the exclusive jurisdiction 
of that court, are to be deemed suits in equity, and are 
governed by the general rules of pleading applicable to 
such suits in the district court. Genau v. Abbott........ soo ALT 

Error. See APPEAL AND ERROR. 


Estoppel. See Corporations, 11. EMINENT DomaINn, 7. MUNICIPAL 
CorPorRATIONS, 6. PRINCIPAL AND AGENT, 2, 3. 
Deceit. 

1, One to whom a receipt in full settlement of ali damages 
has been, in order to procure his signature, misread so as 
to cause him to think it a receipt and settlement of certain 
expenses only, is not estopped from disputing its validity 


INDEX. 859 
Estoppel—Concluded. 
by the fact that, relying upon such information.as to its. 


contents, he signs without reading it. New Omaha Thomp- 
. $on-Houston Electric Light Co. v. Rombold..... ccc cece ees 54 


2. Where one man knowingly, though he does it passively, 
by looking on, suffers another to purchase and expend money 
on land under an erroneous opinion of title, without mak- 
ing known his own claim, he will not afterwards be permit- 
ted to exercise his legal right against such person. A willful 
design to mislead and deceive is not necessary in such a 
case. Gillespie v. Sawyer, 15 Neb. 536, approved and fol- 
lowed. Lydick v. Gill..... eee eee eee ee 273 
3. Whatever a man’s real intention may be, if he so conducts 
himself that a reasonable man would take the act or rep- 
resentation to be true, and believe that it was made to be 
acted on, and he did act upon it as true, the party making 
the representations will be precluded from contesting their 
truth. Lydick v. Gilleciicés cases eee tet eve sedeeeeteeeen 273 


4. An estoppel may be binding and effectual, even though there 
was no intention to deceive, and it is not necessary for the 
holder of an adverse interest to deny his interest, or ex- 
pressly declare his intention to abandon it. Lydick »v. 
GALL: eechecaiedad ib annne soars ete asicies aceite acts goclbeaientelbeceaeeces BUS 


Deed... 

5. Whatever be the form or nature of the conveyance of real 
property, if the grantor therein sets forth on the face of 
such instrument, by way of recital or averment, either in 
express terms or by necessary implication, that he is seized 
or possessed of a particular estate in the premises con- 
veyed, then such grantor and all persons claiming under 
him are ever afterward estopped from denying that he was 
so seized and possessed at the time he made such convey- 
ance. Hagensick v. Castor, 53 Neb. 495. Omaha Bridge & 
Terminal R. Co. v. Whitney... .cccccccccccccccsees or .. 399 


Evidence. See APPEAL AND Error, 4-11. Bankruptcy, 2, 4. CrRIMI- 
NAL LAw AND PROCEDURE, 1, 2, 5-7, 20. DEposiTions. IN- 
SURANCE, 3, 9. LIBEL AND SLANDER, 4-6. MatLicious Prose 
CUTION, 1, 2. MALPRACTICE. PRINCIPAL AND AGENT, 5. 
TRIAL. WILLS. WITNESSES. 

Admissibility. — 

1. An offer by the defendant in bastardy proceedings to take 
the prosecutrix away to a physician for the purpose of get- 
ting rid of the child is not an offer of compromise, and may 
be shown as an admission. Gatzmeyer v. Peterson......... 832 

2. Where it is sought to establish a contract by letters, there 


must be evidence tending to prove that they are in the 
handwriting of the defendant, or that they came from him 


860 
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10. 


or his authorized agent, or were received in dué é6urse of 
mail, in answer to letters duly mailed to the address of the 
party sought to be bound. Peycke v. Rt 


. Ordinarily, to justify the reception of a copy of a private 


writing in evidence, it must appear that it is a true copy 
of some writing, admissible in evidence, which has heen 
lost or destroyed, or which is in the possession of the ad- 
verse party, who refuses to produce it on due notice. 
Peycke v. Shinn........... eSia¥insd, slaheecad ere ieed-pivaiews: Siete es oeuers 


. If a message to be sent by telegraph is not reduced: to writ- 


ing by the sender, he makes the company his agent for that 
purpose, but he is not thereby estopped to deny that a paper 
offered in evidence was in fact reduced to writing by the 
telegraph company, or delivered as his message. Peycke 


. In a contest between a trustee in bankruptcy and one sought 


to be charged as a creditor having received an unlawful 
preference, the schedule of liabilities filed by the bankrupt 
in the bankruptcy proceedings is admissible in evidence 
on the issue of insolvency-as tenditg to prove the insolv- 
ency charged. Hackney v. Raymond Bros. Clarke Co...... 


. In an action by an administrator for the benefit of the 


widow and children under section 2, chapter 21, Compiled 
Statutes, evidence as to the amount of property left by the 
deceased is inadmissible. Chicago, R. I. € P. R. Co. v. Ham- 
bel, 2 Neb. (Unof.) 607, followed. Chicago, R. I. & P. R. 
CO 2s TL OVIN CS a is 05 55S 58S oo! SS 5k OS SL ge bie FOU Sata es 


. Where evidence admissible for the one purpose is not rel- 


evant as to other subjects or for. other purposes, an instruc- 
tion limiting its effect must be asked; but where evidence 


‘Teceived is not admissible for any purpose, no such request 


is necessary. Chicago, R. I. & P. R. Co. v. Holmes.......... 


. Where parties interested have been duly served with notice 


by a court having jurisdiction in a sister state to appear 
and show cause at a time stated why the final report of an 
executor should not be allowed and settled, such court hav- 
ing jurisdiction of person and subject ‘matter, a properly 
authenticated transcript of the proceedings had, will not 
be held inadmissible in the courts of this state, because it 
shows that a hearing was had and a judgment rendered at 
a subsequent term of such court. Tunnicliff v. For........ 
A judgment record can not be used in favor of a stranger 
to establish facts recited in the judgment unless such find- 
ing is based on an admission made by the party against 
whom it is sought to be used. Sickler v. Manniz.......... 


An amicable adjustment of a controversy between two 


’ 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


parties is not admissible for the purpose of showing any 
liability of either. Creighton v. Chicago, R. I. d P. R. Co... 


Evidence of an estoppel held to have been properly admit- 
ted. Lydick v. Gill. ccc ccc ccc cece cas cccvceccees eid: Blevaievee 
Bond. 
Production of an alleged officia! bond from the proper offi- 
cial custody, together with the record of its approval, are not 
sufficient evidence of its execution when the latter is denied. 
CLIO Ve ADTOMS 6.65: Sea es t:h'5 Sole bias Sle Maio OSE A Oke bk 
The introduction in evidence of a certifled copy of what pur- 
ports to be an official bond, without proof of its execution 
and delivery, is not sufficient to authorize the court to 
render a judgment against the sureties thereon where its 
execution and delivery are denied by them. Craw v. Abrams, 


Competency. 


The testimony of an attorney who prepared an answer is 


competent to show that by inadvertence and mistake he 
used the name of one party to the action while intending to 
name another party. Ritchey v. Seeley.....ccseececues eee 


Declarations. 
Evidence as to declarations of the testator should be scru- 
tinized carefully and weighed cautiously. Williams v. Miles, 


. Intention. 
While a person’s intention is to be determined primarily 
from his acts, where such acts are ambiguous and good faith 
is in issue, he may testify what his intention was. Hack- 
ney v. Raymond Bros. Clarke Co........- weeecere aie. dee vets 
Opinion. 
It is error to permit an expert witness to give his opinion 
on the ultimate fact to be determined by the jury. Chicago, 
RT. & P. BR. Co. OU. HOUme8.... ccc cece eveccsoee x oeieisitarsc 
Where the facts upon which such opinion is based are 
stated, and the conclusion is one which must necessarily be 
drawn from such facts, error in permitting an opinion upon 
the ultimate fact to be determined by the jury to be given 
in evidence is without prejudice. Chicago, R. I. & P. R. 
Co. v. Holmes.......6. Sei Giaiets ov eetacai eke W-BUOse wie eS fe Beles ee ore%ee 
Where the witness saw the occurrence with reference to 
which he testifies, and differences of opinion as to the con- 
clusion to be drawn may reasonably arise, he should be re- 
quired to state.facts, rather than give his conclusion upon 
the ultimate issue. Chicago, R. I..¢ P. R. Co..v. Holmes.... 


Parol. 
Parol evidence to show that a former will was revoked by 
implication by reason of a subsequent will, which can not be 
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21. 


found, must be clear, unequivocal and convincing. Williams 
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Petition. 
It is not reversible error to refuse to allow a defendant to 
introduce in evidence plaintiff’s original petiton where there 


‘is no substantial difference in the statement of the facts 


22. 


23. 


24 


. 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


32. 


33. 


34 


. 


35. 


contained therein and in the one on which the suit is 


tried. School District of Omaha v. McDonald.........+.6++ 610 


Secondary. 
When ‘the loss or destruction of a written instrument is 
shown, secondary evidence of its contents is admissible. 
Larson Vv. COL... ceveceeves Sale etevavers mecaehars 6 aid eee este ale ea eer 
Sufficiency. 
Evidence in action for malicious prosecution, held to sup 
port special findings, if the jury accepted the plaintiff’s 
testimony, as they had a right to do. Bank of Miller v. 


RIChMON wacecscecoeare store tte ee tA ceareutianeveeiee Scie cae Sie eveee. COL 


Evidence found sufficient to support a verdict of guilty of 
murder in the first degree, as returned by the jury. Jahnke 


VM. Btate...ccccesceeee gies Siok ae Soaséoeersseceze Syacd oper Sleie eo eh erareisrees 154 


Evidence of sufficiency of petition for liquor license, held 
not to support the finding of the district court. Bennett 


V. OO. ccrrcvcvcccccceccernes pr erevccescees ceececerseee 652 


Evidence as to liability of officer of a bank, held sufficient 


to support the verdict. Fiala v. Ainsworth.........e+00... 308 


Evidence held not sufficient to establish a common law mar- 
riage. Sorensen v. SOTENSEN.... cc cscocecececcsecessccens 
Evidence found sufficient to sustain the conclusions of the 
trial court that the deed in question was a forgery. Mavity 


The findings of a referee as to the nonuser of. a highway, 
held to be supported by the evidence. Gehris v. Fuhrman... 
Evidence of acts constituting notice, Aeld sufficient to sus- 
tain the findings and judgment of the trial court. Millard 
v. Wegner......+. eikvevel Seeeue alee Seite See Fico alenera eloadeeceiereece : 
Evidence of ‘void proceedings of county court, held insuffi. 
cient to sustain the judgment. McCormick Harvesting Ma 


500 


. 602 


325 


. 574 


chine Co. v. Stires..... Siekelle 3's 6 Ge Treisrars BER on eae due ube Ss Abe 


Evidence of payment in money, held sufficient to sustain the. 
judgment of the district court. Breck v. Meeker..........+. 
Evidence held in part to support the decree. Faulkner v. 
BUMIM8 csvccccccccrccccccscccvrccsecctsecers ere Sees 
Evidence held sufficient 6 sustain verdict and judgment. 
Tunnicliff v. FOL. ......00-s Siesasra ooh eisseteteie® ee Sig ace Aeeelale we 
Evidence found sufficient to sustain the verdict. Larson 
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Executors and Administrators. See Descent AnD DISTRIBUTION. 


Paxririon. WILLS. 
Error will lie from an order of the county court, allowing 
a claim against the estate of a decedent, although no answer 
or objections were filed against the claim, and the order was 
made in the absence of the administrator. Herman v. Beck, 


. Error from such order may be prosecuted by the admin- 


istrator alone, Herman ¥. BeCK....ccccsccccccccessecccece 
Accounting. 

An executor whose domicile is in Wistonsin, and who also 

qualifies as ancillary administrator in Nebraska, can not be 

charged as such ancillary administrator with property of 

the estate whose legal situs is in Wyoming, and for which 

he accounted to the court of Wisconsin. Tunnicliff v. Fox... 


Where, by the terms of a will, the minor son of the sole 
legatee thereunder would take the estate when he arrived 
at the age of twenty-five years, providing his father survived 
his mother, and it appears that at the time of the trial the 
parents of the minor were both living, held, that such minor 
child did not have such an interest in the estate as qualified 
him, under the provisions of section 283 of chapter 23, 
Compiled Statutes, to file objections to the allowance of the 
final report of the executor. Tunnicliff v. For...........-. 


. Where the objections of such minor are stricken, and the 


mother of the minor, who is the legatee, is permitted to and 
does file the same and other objections, upon which the 
cause is tried and determined, the decision being affirmed 
on error to this court, the rule of the trial court in strikng 
such objections, if error, would be without prejudice. Tun- 
NACI OTOL NS 6 Sei o eee Na Siac aeialese Sa ieee ibis Sie Tae eeeSe 


. An ancillary executor in Nebraska, at the instance of the 


probate judge, procured and filed with his report an in- 
ventory of certain household goods, which had been owned 
by the testatrix, but which had been given away by her 
before her death, and of which the executor never obtained 
possession; held, that the executor could not be charged 


. with the value of such goods. Tunnicliff v. For... .eccccees 


Under the law of this state, an executor can not be charged 
with the rent of real estate until it becomes necessary or 
proper to reduce such real estate to actual possession for 
the protection of the creditors of such estate, or until the 
executor is ordered so to do by the proper court. Tunnicliff 
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Payment. 


. An account need not be presented to and allowed by the pro- 


bate court in order to entitle the holder to plead it as pay- 
ment upon a note made to a party since deceased, provided 
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the deceased in his lifetime agreed that the account should 
be credited as a payment on the note. Parker v. Wells..... 
Sale. 

9. Under our probate system an administrator can not sell the 
interest of the estate in an executory contract for the pur- 
chase of lands except as real estate, and after a license 
obtained from the court therefor. Hovorka v. Havlik...... 


10. Where an administrator becomes the purenaser at his own 
sale of the lands of his intestate, and applies the proceeds in 
payment of the debts of the estate, in an action by the heirs 
to set aside such sale they are not required to offer to re- 
imburse him for the purchase price, where it appears that 
the rents and profits in his hands, accruing since the sale, 
exceed the amount of his disbursements on the venture. 
Cole v. Boyd..... digieie Tikiele/eve/wia.s 0'4e Oaiaseiain.a-e\ole bole, Sisioe 0 Sleitye's’s 


Exemptions. See INJUNCTION, 1, 2. SHERIFFS, 2. 


Findings. See ArPeaL AND Hrror, 3-11. Evmence, 29, INSTRUO- 
TIONS, 19. MasTer AND SERVANT, 2. TrRrst, 14. 


Foreclosure. See Mortgaces, 
Fraud. See Estoppen. JupamMeEnt, 10. Limiration or Actions, 1. 


Fraudulent Conveyances. See BANKRUPTCY. CREDITORS’ SUIT. 


Action. 
1. Where property in large amount, without fraudulent intent, 
- has been turned over by an insolvent debtor to his attorneys 
in consideration of past and future services and a general 
retainer for himself and wife, any creditor desiring to at- 
tack such transfer should do so before services to the full 
value of the property are rendered. Farmers & Merchants 
Nat. Bank v. Mosher...... Sudidrererare Sroreisis cavavelateyayerdtanbcetar Ses, ateseAue 
Bona Fide Purchaser. 
2. Assuming that property was fraudulently conveyed by a 
husband to his wife, the same can not be recovered from a 


647 


14 


146 


718 


bona fide vendee of the wife. Hackney v. First Nat. Bank of. 


EAN COU ies Sie ai6a 6 9.80 6 bikie BSS wR CANO O09 8 8086 SEES See ors 
: Homestead. 

8. The head of a family has a homestead right of the value of 
$2,000 in 160 acres of land, owned and occupied by him as a 
bomestead, which is not the subject of a fraudulent aliena- 
tion. Brown Vv. COMPVEH......ccevecrcccccevcece a erastieiayacere 

4, It is error for a trial court to cancel a conveyance of such 
homestead right as having been made in fraud of creditors. 
Brown V. COMPdDEM... ccc ce cen cr cece ccccncrecsctesseaces 

5. If, above any valid incumbrances thereon, there be a surplus 
in excess of the sum of $2,000 within the homestead limits, 
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a conveyance of such surplus can be set aside when made in 
fraud of creditors. Brown v. Campbell... cc ccscccceccuuces 
Judicial Sale. 
The thing offered at an execution sale of real estate being 
the title which the judgment debtor had at the time the 
judgment became a lien, a subsequent fraudulent transfer 
of the property furnishes no ground: for a creditors’ bill. 
Newman Grove State Bank v. Linderholm....cssccccvcaees 
Trial. 


. R. testified, he understood that G. was alone liable for a 


mortgage debt. Held, That R.’s understanding was im- 
material and incompetent, but that it would be competent 
and material to show that a solvent and responsible party 
had assumed the mortgage debt on which a deficiency judg- 
ment was entered, as bearing on the question of the char- 
acter of a conveyance by R. to his son, and whether fraudu- 
lent or not, but that the offer did not go far enough, in not 
proposing to show that G. was solvent and able to meet any 
deficiency that might arise after exhausting the mortgage 
security. Ritchey v. Seeley........... esr ara tiie hate Rie Sade etueeay ete 


Garnishment. See Insuncrion, 1, 2. 


1. 


on 


Corporate Stock. 
A stockholder’s interest in a corporation, and in all of its 
property and rights, is represented by his stock. A levy 
upon the stock of a debtor by garnishment of the corporation 
pursuant to the statute will impound dividends upon the 
stock declared while the proceedings are pending. Farmers 
& Merchants Nat. Bank v. MOSKET.... ec ce cc cen ee 


. If the debtor has sold or pledged the stock in good faith 


before the levy, the right of such bona fide purchasers will 

not be affected by the levy, even though, by the books of the 

corporation, the stock appears to be the property of the 

debtor and is so regarded by the corporation. Farmers & 

Merchants Nat. Bank v. Mosher......... ciate Gi hi cra, Sob 
Equity. 


. Garnishment lien may be enforced by bill in equity, in 


proper case. Farmers ¢ Merchants Nat. Bank v. Mosher... 


. By promptly resorting to equity after judgment in pHetipEl 
action, a garnishment lien is extended through the equity. 


action. Farmers & Merchants Nat. Bank vu. Mosher......... 
Garnishee turning over money on order of principal 
debtor pending such action is liable to the creditor therefor. 
Farmers & Merchants Nat. Bank v. MOShET... 6. cece cece 
Waiver. oo 


. Taking a general money judgment and issuing execution, 


which is returned wholly unsatisfied, is not a waiver of 
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attachment lien by garnishment. Farmers & Merchants Nat. 
Bank v. Mosher........ bash areh eve eee eT Teer ee Ty edhe 


7. Taking no order against ‘a garnishee who denies holding 


property, is not a waiver of garnishment lien. Farmers & 
Merchants Nat. Bank Vv. MOSher...ccsccsccaccccevcccsvvece 


Guardian and Ward. 


Heirs. 


Attorney’s Fees. 


1. A guardian has authority to bind the estate of his ward by a 


contract, reasonable in its terms, for services reasonably 
necessary to the preservation and management of such es- 
tate. Bailey v. Garrison......... Bee Gua eh elacees Big Sia wualelerese eins eels < 


. Where a part of such services were rendered as guardian 


ad litem, in proceedings had in the same court as that in 


713 


779 


which the general guardian’s accounts are adjusted, and no - 


specific fee has been allowed the guardian ad litem in such 
proceedings, the county court may include such fee in the 
total allowance for attorney’s fees for the entire services 
rendered. Bailey v. GArriSOn..cccccccccccccvccccevccceces 


. The fees of a guardian ad litem are not in all cases and 


under all circumstances taxable in whole or in part to the 
adverse parties, Bailey v. Garrison... .cccaccescvcvecenses 


Final Account, 


. In the final settlement of the accounts of a guardian, that 


he has not paid certain attorney’s fees charged therein, is 
not of itself a valid objection to the allowance of such item, 
where it appears that there is a bona fide arrangement be- 
tween. himself and the attorney that the amount allowed 
by the court therefor shall be paid to the latter. Bailey 
V. GATTISON. corcccccveeveeeccns ree ere 


See DESCENT AND DISTRIBUTION, 


Highways. See TELEGRAPHS AND TELEPHONES. 


Prescription. 


1. To establish a highway by prescription there must be a 


user by the genera] public under a claim of right, and which 
is adverse to the occupancy of the owner of the land, of 
some particular or defined way or track, uninterruptedly, 
without substantial change, for a period of time necessary 
to bar an action for the recovery of the land. Gehris v. 
PURTMGN ceccvervcccccsnecsrecccesseressesesevsesssccccer 


Vacating. 


2..A public road was surveyed and located in 1869, but there 


was never any public travel along or upon the line of the 
survey. Held, That the road was vacated by the provisions 
of section 3, chapter 78, of the Compiled Statutes. Gehris 
De PUNTMAN 20 vivo cceeesweavces ee cew seve weesess vbr wees 
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Highways—Concluded. 

8. The proviso in section 3, chapter 78, Compiled Statutes 
(Annotated Statutes, 6006), “that all roads that have not 
been used within five years shall be deemed vacated,” was 
intended to apply exclusively to roads that had not been 
used within five years before the enactment of such section. 
Williams V. SMIith.cccccccacccccccccrcsccecvccscsevesesees B9 


Homestead. See FRAUDULENT ConVEYANCES, 3-5. 
: Sheriff's Deed. 

1. A sheriff’s deed made in pursuance of a sale of a debtor’s 
homestead, which at the time of the levy is occupied as such 
by the debtor and his family, the judgment running against 
the husband individually, will not devest the debtor of his 
title to the homestead, nor invest the purchaser with any 
title thereto. Van Doren v. Wi€de€Man.....ccccescareceress 248 

Waiver. 

2. A homestead was levied upon and sold by the sheriff on an 

‘ ordinary execution. After confirmation of the sale and 
application of the proceeds to the payment of the judgment® 
and costs, a surplus amounting to the sum of $2,449.08 
remained in the hands of the sheriff. The wife had not been 
a party to the proceedings, but subsequently, by application 
to the court, obtained an order for the payment of the sur- 
plus to her. , The sheriff, acting in pursuance of this order, 
required that the husband join with the wife in signing the 
receipt for the money. Held, That a waiver of the home- 
stead right by the husband could not be predicated solely 
upon the fact that he signed the receipt. Whether in any 
event a homestead right can be waived, quwre. Van Doren 
VM. WiedeMan...cecccccssccccccerececece s badetveansdeacaex 243 


Husband and Wife. See FrauDULENT CONVEYANCES, 2. 

The husband, while living with his wife, can not gain title to 

her land by adverse possession. Hovorka v. Havlik......... 14 
Indians. 

1. Under an act of congress entitled “An act to provide for the 
sale of a part of the reservation of the Omaha tribe of 
Indians in the state of Nebraska,” etc., the widow of an 
allottee dying before the issuance of a final patenf, and 
without issue, takes a life estate in the allotment to her 
husband, remainder over to his father. McCauley v. Tyn- 
dall ..... iceaGlde- we tyes bate pa tae ak sacaparere ana sbuerenets «. 685 


2, An allottee and patentee of lands in severalty pursuant to 
an act of congress entitled “An act to provide for the sale 
of a part of the reservation of the Omaha tribe of Indians | 
in the state of Nebraska, and for other purposes,” approved 
August 7, 1882, is seized of an equitable estate in fee, which, 
upon his death before the issuance of a final patent therefor 
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Indians—Concluded. 


by the United States, descends to his heir or heirs at law 
according to the laws of inheritance of this state. Porter 
v. Parker..... basinal epee ais ae sudsgraraeceree % 


Injunction. See CorPoraTions, 4. 5. 


1. 


Garnishment. 
A suit in equity may be maintained to enjoin a judgment 


_ creditor from prosecuting a multiplicity of proceedings in 


garnishment to subject the wages of laborers, mechanics and 
clerks, which are absolutely exempt by law from attach- 
ment, execution, and garnishee process, to the payment of 
his judgment. Seiver v. Union P. R. C0......ceeeee 


. The employer from whom such wages are due and who has 


been served with garnishee process is a proper and neces- 
sary party to such suit, in order to authorize the court. to 


make a decree which will afford plaintiff suitable, adequate 


and complete relief. Seiver v. Union P. R. CO... cece cceeee 
Summons. 


. Where the employer is thus made a party and the suit has 


been properly brought against him in any county, and service 
of summons therein has been made on him, a summons 
issued to the sheriff of another county, where the judgment 
creditor resides, which is properly served on him, gives the 
court jurisdiction of all the parties to the action, and full 
power to grant the proper relief therein. Seiver v. Union 


ee eo ee ee weer ee neee 


. In such cases it must appear that the defendant served in 


the county where the suit is brought has a substantial inter- 
est in the legal questions involved, and the relief prayed for 
in the action, and that he is a real and not a sham defend- 
ant. Miller v. Meeker, 54 Neb. 452, and Stewart v. Rosen- 
gren, 66 Neb. 445, distinguished and approved. Siever v, 
Union P. R. Co...... 


Trespass. 
Ordinarily, a suit in equity will not lie to restrain a solvent 
party from trespassing upon personal property, or from the 
mere oral assertion of title thereto. Ganow v. Denny...... 


Innuendo. See LisEL AND SLANDER, 7. 


Insolvency. See BANKRUPTCY. 


Instructions. See APPEAL AND Error, 14-22. INSURANCE, 4,5. Ma- 


1. 


LICLOUS PROSECUTION, 3. MALPRACTICE, 3. STATUTE OF 
Fraups, 3. TRIAL. 
Action for Damages. 
ins.ructions in an action to recover damages for loss by his 


icohi engine, held not prejudicial. Creighton v. Chicago, R. 
Bee BAG CO ia eieincioa nosis saisieeand oleta 6 


eee ee 
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91 


91 
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Instructions—Continued. 
Assumption of Fact. : 

2. The question whether the legal situs of certain personalty 
belonging to the estate was in Wyoming or in Nebraska 
having been, by proper instructions, submitted to the jury, 
another instruction which in substance charges that the 
executor, as ancillary executor in Nebraska, will not be 
liable to the estate for personal property whose legal situs 
is in Wyoming, will not be held bad on the ground that it 
assumes the existence of property in Wyoming. Tunni- 
CUP Ue FROGS 6 ecto eh eek ea SN VRS EAS OS TGA Cea aie le Gerattles 811° 

3. In instructing the jury, the court may and should assume 

‘ as established all facts over which there is no controversy. 
SUvONG -V. COMBDS. 6 onc seve end pa 04.04 Cee es Vane ees Ree ee es 315 
; Bastardy. 

4. An instruction that the unsupported testimony of the prose- 
cutrix should be received with caution and weighed care- 
fully, on the theory that she should be regarded as an ac- 
complice, is properly refused; her interest in the event of 
the case may be considered, but the instruction should go 
no further. Gatzemeyer v. Peterson..........ccecececeeees 832 

Faulty. 

5. While not to be commended, an instruction directing the 
jury to “do substantial justice” between the parties, is not 
prejudicial error where they are told to do so by finding a 
verdict “solely from the evidence in the case, applying the 
law as given in these instructions.” German Ins. Co. v. 


SHAE S550 Farin Medien de ralste Rahsleiels wise Salee re les Walvin leks 1 
Libel. 
6. Instructions in an action for libel, held favorable to the 
plaintiff in error. Bee Publishing Co. v. Shields............ 750 
Malpractice. 


q. A charge in an action for malpractice, that defendants are 
not liable for the consequences of the operation if they acted 
“in a careful and skillful manner under the belief that it 
was proper,” is too broad; the belief must have been one 
acquired in the exercise of due professional care and skill. 
JORNSON V. WinStON.... cers cecceerereeee wa are sua: avejSacenaionn 425, 

Murder. ; 

8. Where by the evidence it is conclusively shown that the de- 
fendant either committed the crime charged—that is, mur- 
der in the first degree—or is entirely innocent, noninstruc- 
tion to the jury by the trial court with respect to the lesser 
degrees of homicide embraced in the charge alleged in the 
information is not erroneous. Jahnke v. State............. 154 

9, Instructions given and refused, excepted to by the defendant, 
examined, and the ruling thereon held proper. Jahnke v. 
BUCES Soo ore stein 50) Bin Gro seis die nde. eee e cata Tee Pare ae Meus weer ... 164 
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Instructions—Oontinued. 


10. 


11, 


12. 


13. 


14. 


15. 


16. 


11. 


18, 


Negligence. | 
Unless the inference of negligence from the conduct of a 
party is so direct and immediate as to be within the com- 
mon and universal experience of mankind, the court may 
not instruct the jury that he was negligent as a matter of 
law. Hajsek v. Chicago, B. € Q. BR. C0........06. bere ties at 


Where evidence tended to show that a lineman of an electric 
lighting company was injured by inadvertently passing be- 
tween a pair of exposed splices situated within two feet of a 
post on wires carrying a strong current of electricity, and 
that the lack of insulation had continued during time of 
lineman’s employment, held, not error to tell the jury that 
failure to make reasonable effort to provide a safe working 
place for the employee, and consequent negligence, might 
be inferred from the mere fact that the splices were not in- 
sulated, if the jury found that reasonable care would have 
required their insulation. New Omaha Thompson-Houston 
Electric Light Co. v. Rombold 


Held, that whether or not due care on the lineman’s part re- 
quired that he see and avoid contact with the exposed 


splices was properly left to the jury. New Omaha Thomp- - 


son-Houston Electric Light Co. v. Rombold........... seeeee 


Peremptory. 
An instruction which, in effect, directs a finding on an is- 
sue upon which the evidence is conflicting, is erroneous. 
New Omaha Thompson-Houston Electric Light Co. v. Rom- 
DOME ode eteee isa a deans ae: eee ore 
Refused. 
Where an instruction was requested that assumed the ex- 
istence of a judgment unreversed and unmodified as a bar 
to a defense of adverse possession, and the evidence dis- 
closed that such judgment had been annulled by a decree 
enjoining its enforcement and declaring it of no force and 
effect, such instruction was properly refused. Lydick v. Gill. 
In an action where there are several defendants all defend- 
ing on distinct and different grounds, an instruction in 
general terms which can apply to the defense made by only 
ohe of them, should be refused. Lydick v. Gill............. 
The instruction tendered should have been specific in its 
terms, and limited in its application to the one defendant. 
Lydick v. Gill... ccc eee ; 
Where one of several instructions asked by a party fails to 
correctly state the law, error can not be predicated upon an 
exception taken to the refusal of the court to give the in- 
struction as a whole. Strong v. ComdsS........ ccc ee eee enee 


Instructions tendered by the defendant, to the effect that a 


ee oy 


ween eeas ge eeee a 
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Instructions—Concluded. 


19. 


20. 


21. 


statement made by the assured was a warranty and un- 
true, held to have been properly refused, Avina Life Ins. Co. 
v. Rehlaender....... 


Special Findings. 
The refusal to give an instruction, proper in form, is not 
ground for reversal where such instruction is based on a 
fact the existence of which the jury negative by a special 
finding supported by the evidence. New Omaha Thompson- 
Houston Electric Light Co. v. Dent 


Technical Term. : 
An instruction will not be held erroneous on account of the 


284 


668 


use of a technical term therein without explanation, if the . 


eharge of the court, as a whole, sufficiently explains the 
sense in which such term is used and is to be understood 
by the jury. Tunnicliff v. FOD.... ccc cee eee eens 


Theory of Case. 
A party is entitled to have his theory of his case, as dis- 
closed by the evidence, submitted to the jury, under proper 
instructions, and where such an instruction is tendered to 
the court, the refusal to give it is reversible error. Omaha 
St. R. Co. v. Boesen 


sec enree 


Insurance. 


1. 


2. 


4, 


Benevolent Association. 
A benevolent association which issues benefit certificates to 
its members, payable from a fund maintained by assessments 
upon the certificate holders, is, in effect, a mutual life in- 
surance company, and is governed by the general rules of 
law applicable to such companies. Supreme Lodge’ Knights 
of Honor v. Davis, 26 Colo. 252. Modern Woodmen of 
America UV. Colman... ...ccecc cece cceee era iekee - 


Defense. 
Where an insurance company denies all liability on a policy, 
basing its refusal on the ground that the loss or injury in- 
sured against has not occurred, the insured may bring an 
action thereon without waiting for the expiration of the 
period limiting the time within which an action may be 
brought. Modern Brotherhood of America v. Cummings.... 


. In an action on an accident insurance policy, plaintiff 


alleged the accidental breaking of his arm. The theory of 
the defense was that the arm had not been broken, and 
resistance of the claim was based upon this ground. Held, 
That {tt was not error to exclude evidence that the action 
was prematurely brought, under the terms of the policy. 
Modern Brotherhood of America v. CUMMINGS......-60006- 


Instruction. 
The evidence that proofs of loss or injury under an insur- 
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Insurance—Continued. 


5. 


ance policy were duly furnished being undisputed—the de- 
fendant at no time urging the failure to furnish such proofs, 
litigating its case upon the merits—an instruction purport- 
ing to state the essential elements of plaintiff’s proof will 
not be held erroneous for omitting to mention the neces- 
sity of filing proofs of loss. Modern Brotherhod of America 
v. Cummings 
An accident insurance policy provided that in case of death 
resulting from an accident, the beneficiary would be entitled 
to the full sum of one regular assessment upon all mem- 
bers of the association in good standing, not to exceed 
$3,000, and in case of the accidental breaking of an arm or 
leg, the insured would be entitled to one-tenth of the sum 
which the beneficiary would have received in case of the 
death of the insured. In an action on the policy, alleging 
the accidental breaking of an arm, the plaintiff asked a 
witness if he knew how many members the defendant order 
had. Objection that the testimony was “immaterial and 
irrelevant” was sustained. The defense was based solely 
upon the ground that the accident as alleged had never oc- 
curred. An instruction authorized the jury, if they found 
for plaintiff, to assess his recovery at the full sum of $300. 
Held, That the absence of proof as to the membership of 
defendant would not warrant the setting aside of a verdict 
in that sum. Modern Brotherhood of America v. Cummings, 
Principal and Agent. 


. Where an agent who has general power to receive and col- 


lect premiums accepts a premium after loss and the insurer 
desires to repudiate such act, it should return or tender the 
money to the insured; mere return to the agent with in- 
structions which are not executed will not suffice. German 
Ins. Co. ¥. ShAMET. 0c ccc cece ee eee 


Representations. 


. A statement, signed at the request of the agent of a life- 


insurance company by the assured, to obtain a revival of 
his policy, where, by its terms, it should have been signed 
by the beneficiary, and in which the assured states that 
he is in good health and that there is nothing in his habits 
or condition which is likely to impair his health or shorten 
his life, is a representation and not a warranty. ditna Life 
Ins. Co. v. Rehlaender.,.. ccc cceceecceee ise Wravakevesataceh ajené-oce'le 


. In order to defeat a recovery in such a case the company 


must prove that the representations are untrue, and were 
made by the assured knowingly with the fraudulent intent 
to mislead and deceive; that they were material to the risk, 
and were relied on by the defendant. Mina Life Ins. Co. 
v. Rehlaender......... sete cece ete e eens wis oswis ores pes 
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Insurance—Concludéd. 


9. 


10. 


11. 


12. 


13. 


Where the insurance company treats the statement as a rep- 
resentation, pleads its falsity, alleges that the false state- 
ment was knowingly and intentionally made in order to 
deceive, and cause it to revive the policy, which it other- 
wise would not have done, and the cause is tried and the 
jury properly instructed on that issue, a verdict against 
the company will not be set aside if there is competent evi- 
dence to sustain it. Mina Life Ins. Co. v. Rehlaender...... 


Waiver. 
A forfeiture incurred by the holder of a life insurance 
policy or contract is waived, if the company, with knowl- 
edge of the facts, subsequently collects premiums, dues or 
assessments on account of the contract, and retains them 
without objection until after the death of the insured. Mod- 
ern Woodmen of America Vv. COlMaN..... ccc eee c cece eee nes 


Provisions in a policy of insurance that the risk shall not 
attach unless the premium has been actually paid, are 
waived in case the policy is delivered upon an agreement to 
extend credit, and the insurer does not take advantage of 
said provisions, but treats the policy as in force. German 
Ins. C0. V. SRAGET. 0. ccc cece eee ewes avid Bd Gas ola euasaie extol oe 


Receiving the premium after destruction of all the insured 
property, so that nothing remains to which insurance might 
attach, waives a provision that the insurer shall not be 
liable for a loss occurring before payment of the premium. 
German Ins. Co. v. SNAGET..... 6. e ee ees Wi iN Raases Rachie Suis emineces 


Former decisions of this court as to waiver of conditions in 
policies of insurance and the construction of such conditions 
adhered to. German Ins. Co. V. SRAUEr... cc cc cence eens toe 


Intervention. See ATTORNEY AND CLIENT, 1. 


Intoxicating Liquors. 
On the hearing of an appeal from a license board the district 


judge should exercise his independent judgment, being gov- 
erned by the evidence found in‘the record alone; his judg- 
ment should not be controlled or influenced by the finding 
made by the board from which the appeal is taken. Bennett 


Judgment. See Evipence, 13. JURISDICTION. JUSTICE OF THE PEACE, 


PrIvITy. 
Confession. 


1. A written offer to allow judgment to be taken against a de- 


fendant for a sum specified, made under the provisions of 
section 565 of the Code of Civil Procedure, to be available 
for the purpose of the rendition of a judgment on such offer 
of compromise, must be accepted and notice thereof given to 
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Judgment—Continued. 


the party making the offer within five days from the time of 
making the same. Becker v. Breen....... ’ 


. In the case at bar, the trial court erred in overruling a mo- 


tion to vacate a judgment rendered on an offer to compro- 
mise made in pursuance of the provisions of said section, 
it being disclosed by the record that there was no acceptance 
of such offer and no notice of acceptance given within the 
time and manner required by statute. Becker v. Breen 


Petition. 


. An action by a subcontractor, brought on the bond of a con- 


tractor for the erection of a public building, demanded 
judgment for work and labor in said building furnished by 
said subcontractor. Judgment in his favor was entered 
for the sum of $127.70 for labor and material furnished. 
Held, That the judgment could not be supported by the alle- 
gations of the petition. Fidelity ¢ Deposit Co. v. Parkinson, 


Res Judicata. 


. A judgment, rendered by a court of competent jurisdiction, 


determining the rights of the litigants on a cause of action 
or defense, is an effectual bar against future litigation over 
the same right determined by such judgment, and is for all 


379 


379 


319 


time, unless reversed or modified, binding on the parties and ~ 


their privies in estate or in law. State v. Broatch.......... 


. A “right, question or fact” distinctly put in issue and di- 


rectly determined by a court of competent jurisdiction as a 
ground of recovery, can not be disputed in a subsequent 
suit between the same parties or their privies, and this even 
though the second suit is for a different cause of action. 
State v. Broatch....... srbsdg 1a Sala eckioa ee ee aie POEs o sia. tye 0G foraiverstand 


. The right, question or fact which when put in issue and de- 


termined, to become the subject of the rule of res judicata, 
must be a question of fact as distinguished from an abstract 
proposition of law; and the determination must be with ref- 
erence to such question or questions of fact, although the 
decision itself may be a question purely of fact or a mixed 
question of fact and law or a legal deduction arising from a 
state of facts common to both actions, as for example a de- 
cision construing, as a matier of law, an agreement is bind- 
ing between the parties and their privies where the same 
instrument is urged as a ground of recovery or defense in 
a subsequent suit on a different cause of action. State v. 
Broth wccscccrucccvcccccvedewevecsseres ela edtuerS Senbisiacat area 


. Abstract questions of law can not be made the subject of 


litigation. ‘There must be real parties and a res in dis- 
pute that will become res judicata when the litigation is de- 
termined. State v. Savage, 64 Neb. 684. State v. Broatch... 
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Judgment—Concluded. 


8. 


10. 


11. 


12. 


A judgment in rem is binding and conclusive on all persons 
as to every matter necessarily involved in an adjudication 
upon .the status of the person or thing which is the subject 
matter of the proceeding; but as to matters involved in col- 
lateral litigation in ‘such proceedings, between particular 
parties, and not necessarily involved in such adjudication, 
it is binding only upon those who actually litigated such 
matters, and their privies. Sorensen v. Sorensen 


Revivor. 


. Where a judgment against joint debtors is sought to be re- 


vived, all those jointly liable should be made parties to the 
action. But where all are made parties and a summons is 
issued against all, the fact that one or more of the parties 
can not be found will not abate the action against those 
found and properly served. Fox v. Abbott, 12 Neb. 328, dis- 
tinguished. Clark v. Commercial Nat. Bank of Columbus... 


Vacating. 
Where a judgment is obtained by a fraudulent misrepre- 
sentation that induces the party to remain away from court 
to his injury,.the remedy for vacating such judgment is not 
by a motion filed under subdivision 3 of section 602, Code of 
Civil Procedure, but by petition and summons under sub- 
division 4 of said section. Gutterson v. Meyer.............. 


The provisions for vacating judgments, after term, under sec- 


tion 602, Code of Civil Procedure, apply to voidable, but not- 


to void, judgments. QGutterson v. MeYer......c cece cess eaes 


Under .the provisions of section 602 et seg. of the Code of 
Civil Procedure a county court has no power, after term, to 
vacate its own judgment on the ground that the same is 
void for want of jurisdiction over the person of the de- 
fendant. McCormick Harvesting Machine Co. v. Stires..... 


Judicial Sales. See FRAUDULENT CONVEYANCES, 6. 


1 


Bona Fide Purchaser. 


Where a sheriff’s deed forms one of the links in a chain of 


title, the party claiming thereunder is charged with notice 
of any jurisdictional defect in the proceedings which the 


- record in the case from which the deed emanated shows; 


2. 


and if the record discloses on its face that the court had no 
jurisdiction to enter the decree in the execution of which the 
deed was made, he can not claim to be a bona fide purchaser 
of the land. Albers v. HOZelUN. .. 0. cece cece eee e cect c eens 


Proceeds. 
The statute constitutes the sheriff making a judicial sale of 
real property the sole custodian of the fund derived from 
such sale, between the date thereof and the date of confirma- 
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Judicial Sales—Concluded. 
tion, and, upon the happening of the latter event, makes it 


his duty to pay the money to the person or persons entitled 
thereto. Craw v. Abrams........... Seg ieee o5e waneeite esta e6 546 


3. The sheriff and the purchaser disobey this statute at their 
peril, but they can not by such disobedience, and the pay- 
ment of the money to the clerk of the court, impose obliga- 
tions upon him, as such clerk, foreign to the duties of his 
office. Craw v, ADTAMS........ceeccenee Sc aihibete dst dd aves ere a 546 


4. The sheriff making a judicial sale of real property under a 
decree of foreclosure, is the sole custodian of the fund de- 
rived from such sale between the date thereof and the con- 
firmation of such sale, and upon such confirmation it is his 
duty to pay the money to the person or persons entitled 
thereto in conformity to the order of the court. Craw v. 
ADT GINS: Foes iseal 65 cine SoA Sve eaEt8 tewttein alle! aye Sees Bin Led into 'e Sale Peue th ewes 553 


5. Whether the payment of the money by the purchaser or by 
the sheriff to the clerk of the court in vacation, and before a 
confirmation of the sale, is payment into the court so as to 
charge the clerk and his sureties on his official bond with 
its repayment, is not determined. Craw v. Abrams........ 553 


6. Where the sureties deny the execution and delivery of the 
official bond, and thé clerk defends on the ground that he 
merely received the money as bailee, and not in his official 
capacity as clerk, a tender of part payment by him does not © 
impair the defense of the sureties. Craw v. Abrams....... 553 


Jurisdiction. See APPEAL AND Error, 42. ATTACHMENT, 2. CorRPo- 
RATIONS, 10. Courts, 1, 2. Partition, 5. Receivers, 4, 6. 
1. Seeley obtained a judgment in the district court, and after 
his death a petition in error making Seeley the sole party 
defendant was filed in this court, and attorneys of this court 
who were attorneys of record for Seeley in the district court, 
filed with said petition in error a written statement, signed 
py them, as attorneys for Seeley, purporting to waive the 
issuing of summons in error and to enter the voluntary ap- 
pearance of Seeley in this court. Held, That this court ac- 
cuired no jurisdiction. Ritchey v. Seeley. .......eseeeeeees 127 


2. A formal judgment entered in this court upon such at- 
tempted voluntary appearance is void, and will be so de- 
clared, when, at the same term at which the judgment was 
entered, the facts are brought to the knowledge of the court. 
Ritchey v. Seeley.....eceeeees neeeeee Hessedekweometeessete AST 


Jury. See CrrminaL LAW AND PROCEDURE, 11,12. Tri 


Justice of the Peace. 
A justice’s docket contained the following: “One hour after 
the time stated in the summons, this cause came on for 
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Justice of the Peace—Concluded. 


Libel 


hearing. Plaintiff in court. Defendant failed to appear one 
hour after the time stated in the summons, and the plain- 
tiff filed his bill of particulars, and I find from the bill of 
particulars that there is due the plaintiff the sum of fifty- 
eight dollars and all costs taxed at $2.40 (two and forty 
cents).” On the margin was a taxation of costs, and a 
charge for the entry of judgment. Held, Sufficient to pro- 
tect succeeding justice in the-issuance of an execution, and 
a constable in levying that execution. Fowler v. Thomsen.. 578 


and Slander. See INsTRuctTions, 6. 

Civil Liability. . 
The proprietor of a newspaper is civilly liable for a libelous 
article published therein, although such article be published 
without his knowledge. Williams v. Fuller......... seecene S04 


Damages. 
{In an action for libel in this state, the recovery is limited 
to compensatory damages, and the defendant is not permit- 
ted to show, in mitigation thereof, that the publication was 
without his knowledge. Williams v. Fuller..........e.0.6. 354 


Damages awarded in the sum of $2,500, for libeling a county 
attorney, held not excessive. Bee Publishing Co. v. Shields, 750 


Evidence. 
Where the publication is libelous per se, the plaintiff is not 
required to introduce evidence of actual damage to entitle 
him to substantial damages. Williams v. Fuller..........+. 354 


In an action for libel, evidence of other publications in the 
same paper containing substantially the same imputation 
as that sued upon, whether made before or after the latter, 
or even after suit brought, may be admitted in evidence 
for the purpose of proving malice in the publication sued on. 
Bee Publishing Co. v. Shields.......... oc sd odie: ete ei ere erarecorecarare LOO) 


. Evidence of the extensive circulation of a paper, in which an 


alleged libel is published, may be admitted for the purpose 

of showing the extent of the injury. Bee Publishing Qo. v. 
BWICIAS oso orckaeeSaleteeete b aN seh dhe olew anvawe aa Cees D0 

Innuendo. 

The office of an innuendo in pleading is to point out the . 
meaning of words which are vague or indefinite in meaning 

or application; but where the words have definite and cer- 
tain meaning and application, and thus taken are libelous, 
explanatory words or phrases, or innuendoes are not re- 


- quired, Williams v, Fuller. .....ccccccscceccccercccccccees Sb4 | 


Libel per se. 
Any false and: malicious writing published of another is 
libelous per se, when its tendency is to render him con- 
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10. 


11. 


12. 


temptible or ridiculous in public estimation, or expose him 
to public hatred or contempt, or deprive him of the compan- 
ionship of respectable people. Williams v. Fuller.....ccseee 


Liberty of Press. 
The liberty of the press is no more sacred than the HMberty 
of speech; what a man may write with impunity he may 
speak with impunity. Bee Publishing Co. v. Shields...... ie 


An occasion of privilege will not justify false and groundless 
imputations of wicked motives or of crime against. public 
officials in the performance of their duty. Bee Publishing 
Co. v, Shields........06 


While the conduct of such officials is open to criticism, a line 
must be drawn between hostile criticism upon public con- 
duct and the imputation of bad motives or of criminal of- 
fenses to officials. Bee Publishing Co. v. Shields........ 


Pleading. 
The answer in an action for libel alleged, among other 
things, that the article complained of was not published of 
or concerning the plaintiff, and that it was true. Held, That 
these allegations must be construed so as to he consistent, 
and hence that evidence that the charges contained in such 
article were true of the plaintiff was properly excluded. 
Williams v. Fuller... ccc cece ew eees steele dune dans aye thar eratenteatens 


Section 132, Code of Civil Procedure, in effect, declares that 
in an action for a libel or slander the truth of the defamatory 
matter is per se a complete defense. Larson v. Coz 


ey Co oe od 


. Said section, so far at least as it relates to spoken defama- 


15. 


tion, is in harmony with the constitution and is valid. Laer- 
SON V. COD. ... cece ceccceeee 


In an action for slander, a plea of justification is good with- 
out alleging that the defamatory words were spoken with 
good motives or for justifiable ends. Larson v. Coz. 


Limitation of Actions. See Dems, Trnant in Common, 1. 
1. An action for relief on the ground of fraud, is barred in 


four years from the date of the discovery of such facts as 
would put a person of ordinary intelligence and prudence on 
inquiry, which, if pursued, would lead to such discovery. 
Cole v. Boyd..........05. ; 


2. After eight years have elapsed, ‘an attorney’s claim for serv- 


ices is harred by the statute of limitations. Greek v. Mc- 
DGNIEL  eisie so sierecee CN SY 


ee ee ed 


Malicious Prosecution. See Evivence, 23. 
1. Defendants having procured plaintiff’s arrest. on the ground 


that there was danger that he would leave the state to avoid 
an examination in proceedings in aid of execution, the county 


750 


750 


750 


362 


44 


44 


44 
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Malicious Prosecution—Concluded. 
judge’s finding, that the evidence did not disclose such in- 
tention, is admissible in evidence at the trial of plaintiff’s 
action for malicious prosecution based on such arrest and 
proceedings, especially where the termination of such pro- 
ceedings is disputed. Bank of Miller v. Richmon........... T31 
2. Evidence of plaintiff as to his intentions with regard to 
leaving the state, and as to his arrangements, about the 
time of his arrest, to remain, defendants not being charge- 
able with knowledge of either, and such proof merely tend- 
ing to show plaintiff’s innocence of the charge made by de- 
fendants, is immaterial in an action of malicious prosecu- 
tion, and, where it may have created some sympathy for 
plaintiff, its admission is prejudicial error. Bank of Miller 
Vi BACKMON so 6:06 see 0-6 60 80 bho bas Wie) ie 6. 48 esagdistaceteue wialete: ofecausie ee 731 
3. It is not error to refuse, in an action for maliciously pro- 
curing plaintiif’s arrest in proceedings in aid of execution, 
an instruction that makes an intention on the part of plain- 
tiff to leave the state a sufficient ground for arresting him. 
The statute only permits arrest where there is danger defend- 
ant will not obey a citation. to appear. Bank of Miller v. 
RACHMON co cscccncccccccccccccsccsccsescanes oa ea 4 wir eho serene T31 
Malpractice. See Instructions, 7. WITNESSES, 10, 11. 
1. In an action against a physician and surgeon for alleged 
negligent treatment of a compound fracture of the bone, 
it is permissible to show by another surgeon what would be 
the proper treatment for a simple fracture, and that the 
treatment for a compound fracture would not be materialiy 
different. Leisenring v. La Croiz..... Didveiis-erethrors, ete seeeeeese 803 
2. In such an action it is proper to submit evidence relating 
‘to the condition of the patient’s health at the time the treat- 
ment began, and also to the length of time he was treated 
by others after defendant ceased to attend him, the jury 
being cautioned “to compensate plaintiff only for such in- 
jury and damage as may have been caused by reason of the 
negligence of defendant.” Leisenring v. La Oroiw.......106 803 
3. Where there is evidence that under proper treatment the 
fractured bone should have united within six weeks, and 
that plaintiff was confined under defendant’s treatment for a 
period of fourteen weeks, most of the time in great pain, 
it is proper to submit to the jury the question whether’ the 
pain and suffering were caused by defendant’s negHgence, 
and to authorize a recovery therefor. Leisenring v. \Ba 
Oroiz ....... Meelos a lelaletiavatelaweisss-ajoxe'everarea sinalars ares weccerceces 803 
4, A verdict in such case for $1,140 upheld, when corrected by 
a@ remittitur ef an item of interest erroneously allowed be- 
tween the date of the injury and that of the judgment. 
Leisenring v. La Croiv....cccccecssccsverecccesecccscesccs 893 
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Mandamus. 


1. 


Mandamus will not jie to compel an inferior board or tribu- 
nal to do an act in the performance of which discretion or 
judgment is required to be exercised. State v. City of 
Lincoln ....cce cues RE Cane PROPRIO OR rTP Oe rea 


Under section 120, chapter 13, article 1, Compiled Statutes, 
1901, mandamus will not lie to compel the city council to 
award the contract to supply coal for the city water depart- 
ment to a bidder on the ground that he is the lowest and 
best bidder, as, in passing upon the question who is the best 
and lowest bidder, the council exercises a discretion not con- 
trollable by mandamus. State v. City of Lincoln........... 


Marriage. See EVIDENCE, 27. 


1. 


There is a presumption of the existence of marriage which 
arises from cohabitation and holding each other out to the 
world as husband and wife, and public policy will not pre- 
vent a child born of such relations from availing himself 
of such presumption in a contest as to his legitimacy. Sor- 
ensen V. SOTENSEN...cccsereeees Saahaiane sg dane Bditrelanasevastee tities 


A contract for a marriage in the future can not of itself con- 
stitute marriage, and if its language. imports that the mar- 
riage is to take place in the future, such contract will not 
constitute a marriage de presenti. But two contracts, one 
constituting a present marriage and the other providing for 
a future public celebration thereof, are not inconsistent. 
Sorensen V. SOTENSEN. ccc erccryerececccvccccereceseceeere 


. A contract between a man and woman, competent to marry, 


in which it is by them mutually agreed by that contract to 
then become husband and wife, constitutes a valid marriage; 
but when there has been no subsequent cohabitation, admis- 
sions of the parties, or other evidence, except the unsup- 
ported oath of one of the parties after the other party is 
deceased, there is a presumption against secret marriages 
which must be considered as evidence against the existence 
of the contract. Our marriage laws aim at publicity; secret 
marriages are not favored. Sorensen v. Sorensen.......... 


. An existing agreement between a man and woman to marry 


at a future day conclusively negatives the claim of a mar- 
riage per verba de presenti between the same parties. Sor- 
ensen v. SOrensen......--- ohn 16,6668 0:00 0.040 Ble ea:8 Vib wis 84:6 8" 


Marriage per verba de futuro cum copula is not consum- 
mated unless the copula is had in fulfilment of the future 
agreement. Sorensen v. Sorensen..... Leen wee sem CR ENS 


. An agreement to live together as husband and wife, made 


with the intention of being carried into effect, is not suffi- 
cient to constitute a common law marriage, unless it is 
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acted upon by the parties living together as husband and 
wife. Sorensen v. SOTENSEN. .ccccccccccccccccccccesccecees 


Marshaling Assets. 


1. 


The rule as to marshaling assets has its proper exceptions 
and limitations, and where, by reason of the circumstances 
in a particular case, it would be inequitable and work an 
injustice to require one of two creditors having a lien on 
two securities to first resort to the one on which the other 
creditor has no lien, a court of equity will not enforce the 
Tule. Amthes v. SCRTOCAET.....cccccccecccceccncccccsences 


: Ordinarily, where several creditors having a common debtor, 


who has several funds, all of which can be reached by one 
creditor and only a part of the funds by others, a court of 
equity will require that the former shall take payment out 
of the funds to which he can resort exclusively, so that all 
may receive payment. Anthes v. Schroeder....... aioe oave apere 


. It is Hkewise a rule in equity, that if a prior creditor having 


security on two funds satisfies his demand out of the se- 
curity or fund which alone is pledged to a junior creditor, 
and thereby exhausts that fund or security, the latter cred- 
itor will be subrogated to the former’s lien upon that fund 
or security which is not exhausted. Anthes v. Schroeder... 


. The plaintiff is entitled to equitable subrogation to the lien 


of a prior creditor on other security, for any balance re- 
maining due, after the application of the proceeds of the 
security on which both have liens to the payment in full 
of the prior incumbrance. Anthes v. Schroeder......ceceees 


Master and Servant. See Conrracts, 5. INstTauctions, 11. Necri- 


1. 


GENCE. 
Burden of Proof. 


In an action for negligence, when contributory negligence is 
relied upon as a defense, the burden of proof is upon the 


* defendant to establish such defense, unless contributory neg- 


ligence is disclosed by the petition, or by the evidence in- 
troduced by the plaintiff in making his case. New Omaha 
Thompson-Houston Electric Light Co. v. Dent....... eeecese 


. Where the evidence on the question, either of negligence or 


contributory negligence, is of such a character that reason- 
able minds might honestly differ as to the inference to be 
drawn therefrom as to such questions, a finding either way 
thereon can not be said to be insufficiently supported by the 
evidence. New Omaha Thompson-Houston Electric Light Co. 


Ds DONG 6.65 br 85 C6 Sie wrss wie eis. Si 0.8 '8'S ier oiole be Nee Weel e eas 6038S 


. An employee has a right to assume that his employer has 


taken due precautions to insure his safety, and that the 
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tools, appliances and material furnished by the employer are 
reasonably safe. Aliter, where the employee has notice of 
the defective condition of such tools, appliances or material 
or of facts sufficient to put a man of ordinary prudence on 
inquiry. New Omaha Thompson-Houston Electric Light Co. 
DM. DENb. cc. ccccccscoecees pwede tat Soesdied Senne BG2s ens 
Duty of Master. 
Ordinarily, in providing his employees with a place to work, 
or tools and appliances with which to work, an employer is 
bound to exercise reasonable care to insure the safety of 
such employees. New Omaha Thompson-Houston Electric 
Light Co. v. Rombold...... arg iecsialtsle 6 'e=Sueis: casas ee aSvece bial Siaravesaress 


. The foregoing duty is a continuing one, and the employer is 


also bound to keep such place, tools and appliances in a 
reasonably safe condition, and to make seasonable inspec- 


‘tion with that end in view. New Omaha Thompson-Houston 


Electric Light Co. v. Rombold......... nfs desea ale ieiaratore nares! 
Duty of Servant. 


. Where, from the nature of the work, the contract of em- 


ployment, or other facts and circumstances, the duty to make 
inspection and discover defects devolves upon the employee, 
the employer is not liable for an injury resulting to such 


_employee from a defect which the latter, by reasonable {n- 


spection, would have discovered. New Omaha Thompson- 
Houston Electric Light Co. v. Rombold........cccesccccece 


Negligence. 


. Whether plaintiff’s intestate, an experienced lineman with 


telephone and telegraph wires, had such knowledge and ex- 
perience respecting the handling of wires charged with 
heavy currents of electricity and used for lighting and power 
purposes, and of the character and pliability of the insula- 
tion thereon as to its being brittle and liable to break when 
twisted in fastening because of age and wear, and whether 
he acted without due care and caution under the circum- 
stances and was chargeable with contributory negligence, 
held, not to be so conclusively proved as that there is no 
reasonable chance of different minds reaching different con- 
clusions, and to have been properly submitted to the jury for 
its determination. New Omaha Thompson-Houston Electric 
Light Co. v. Dent. ccc ccccccccccceaee rer Pere ee ee 


Risks—Assumption of. 


. An employee assumes only the risks arising from the ap- 


pliances and materials to be used by him or from the 
manner in which the business in which he is to take part is 
conducted, when such risks are known to him or are ap- 
parent and obvious to persons of his experience and under- 
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10. 


standing. Union Stock Yards.Co. v. Goodwin, 57 Neb. 
138. New Omaha Thompson-Houston Electric Light Co. 
Oo. DONE 2 oes ese Coe ee ae sittetiy Delos eieiniee tread widie es 


. Whether or not the employee exercised due care and caution 


in looking for breaks in the insulation on the wire he was 


674 


working with and fastening, and whether he was guilty - 


of contributory negligence in respect thereto, held, under 
the evidence, to have been properly submitted to the jury 
for its determination. New Omaha Thompson-Houston Elec- 
tric Light Co. v. Dent.......cee eee Re ee arbcessiae eee F 


A break occurring in the insulation on the wire which was 
being handled and fastened around a glass insulator by the 
plaintiff’s intestate is not an open and obvious defect, notice 
of which will be imputed to him where, under the evidence, 
there exists reasonablé grounds for difference of opinion as 
to his being able to observe such break in the prosecution 


* of the work in which engaged in the ordinary way and 


11. 


without making an extra effort specially for the purpose of 
ascertaining the condition of the insulation where the break 
occurred, after the wire was fastened. New Omaha Thomp- 
son-Houston Electric Light Co. v. Dent..........005 ieeseey 


The rule announced in New Omaha Thompson-Houston Elec- 
tric Light Co. v. Rombold, ante, p. 71, on the evidence in that 
case as to the duty of a lineman of an electric light company 
to inspect wires with which he was working to discover de- 
fects, held, not applicable to the case at bar and the case 
cited is therefore distinguished. New Omaha Thompson- 
Houston Electric Light Co. v. Dent.... ccc eee ee cease essse seats 


Mechanics’ Liens. See STATUTES. 


Mortgages. See CHATTEL MorTGAGEs. 


1. 


To entitle a mortgagee, who has taken a judgment, to fore- 
close, it is only necessary that the judgment and a return of 
execution as required by section 851, Code of Civil Procedure, 
be set out. It is not necessary in the petition to state the 
nonexistence of other proceedings to enforce the judgment. 
Montpelier Savings Bank & Trust Co. v. Follett..........6. 


. Where a judgment has been transcripted to another county, 


issuance and return of execution there will be a sufficient 
compliance with the requirements of section 851 of the 
Code of Civil Procedure, unless it affirmatively appears thar 
the defendant did not reside there. Montpelier Savings 
Bank & Trust Co. v. Follett... . cc ccc ccc cee c ete e ee eee eee 
Under provisions of section 848 of the Code of Civil Pro- 
cedure, prior to its amendment in 1897, no action at law 
could be maintained to recover on a debt secured by a mort- 
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gage, after a petition to foreclose the mortgage had been 
filed, or after a decree had been rendered, without author- 
ity from the court-having jurisdiction of the foreclosure 
proceedings. Mann v. Burkland.......ccccececes ee ere 


. A petition in an action at law seeking to recover on an in- 


debtedness secured by a mortgage, where foreclosure pro- 
ceedings have been instituted under the mortgage, are pend- 
ing, or have gone to decree, is subject to demurrer if it fail 
to allege authority from the court having jurisdiction of the 
foreclosure proceedings to maintain the action at law. Mann 
Vs, BUTANE oF rs baichs IO AERO ETIA WAT ACRE ETL OS 


. Before a plaintiff in a foreclosure suit can recover the pro- 


ceeds of a judicial sale on his decree, he must show his right 
thereto by proving the confirmation of the sale. Craw v. 


ALOU OTUS 55265655, se acierea ee Ha8s Ge Nay Ba iy 6 WBN whe a Bites wie : 


Municipal Corporations. See MAnpAmus. TELEGRAPHS AND TELE 


PHONES. 
Board of Fire and Police Commissioners. 


. The legislature may by statute confer upon the governor the 


power to appoint members of the board of fire and police 
commissioners of cities of the metropolitan class. Redell 
v. Moores, 63 Neb. 219. State v. Broatch....... cece cece ceee 


Contracts. 


. A city or village can enter into a valid contract for the erec- 


tion or construction of any work authorized by section 69, 
article 1, chapter 14, Compiled Statutes, only after it has 
advertised for bids as required by subdivision XV of such 
section, and then only with some person in accordance with 
a bid tendered by him in response to such advertisement. 
Fairbanks, Morse & Co. v. City of North Bend....... erectee sai 


. The object of that subdivision is to invite competition and 


to prevent favoritism and fraud; to attain that object it is 
essential that the bidders, so far as possible, be placed on 
equal footing, and be permitted to bid on substantially the 
same proposition, and on the same terms. Fairbanks, Morse 


& Co. v. City of North Bend...... ccc cccccecccccccccceccees 
. Where a bid, filed within the time fixed by the advertise- 


ment for receiving bids, is substantially changed and mod- 
ified after such time, it is to be regarded as a new bid, re- 
ceived after other competitors, by the terms of the notice, 
had a right to presume that the contest was closed; conse- 


‘quently, its acceptance would be in violation of the provis- 


ions of said subdivision, as above construed, and would im- 
pose no liability on either party. Fairbanks, Morse & Co. 
uv. City of North Bend..... raed iis sha cal tots Wd wre, Beaueste avers efeletae wists 
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Where a bid, under the circumstances mentioned in the pre- . 


ceding paragraph, is accompanied by a deposit, as a guar- 
antee that the bidder will enter into a contract in accordance 
with the terms of his bid if accepted; upon the refusal of the 
bidder, after his bid is accepted, to enter into such contract, 


. he is entitled to a return of his deposit, because, under 


such circumstances, such bid and its acceptance can not be 
made the basis of a valid contract. Fairbanks, Morse & Oo. 
v. City of North Bend........ estas Nee aU GF Sieres dre ese Beetave Moana 


. In an action to recover such deposit, the plaintiff is not es- 


topped to deny the validity of the bid and its acceptance, 
nor does the maxim, Potior est conditio possidentis, apply in 
such a way as to defeat a recovery. Fairbanks, Morse & Co. 
v. City Of North Bend... .ccccrcccccccevsveccsvcesescseace 


Negligence. See Banxs AND Banxine, 5. Instructions, 10-12. 


1. 


MASTER AND SERVANT. 
Except with respect to the relation of partnership, or of prin- 
cipal and agent, or of master and servant, or the like, the 
doctrine of imputed negligence is not in vogue in this state. 
Hajsek v. Chicago, B. & Q. RB. OO... cc ccc cccccncececcccanons 
An employer’s act of unbridling, in connection with the 
driver, a mare theretofore always gentle and tractable, and 
putting on her a halter, and then leaving her ordinary 
driver to lead her to a feed-box to eat, and doing this in 
front of a tent on the state-fair grounds without unhitching 
her from a wagon, to which she was attached, there being 


* nothing in the surroundings aparently calculated to frighten 
: the mare, held, not’ negligent nor creating any liability of 


the employer, although immediately after she became un- 
manageable, and ran over the driver and fatally injured 
him. Fifer V. BUrch..cscccvesvcccccceccccevcccvasseccces 


Negotiable Instruments. 
The maker of a note and mortgage not negotiable, without 


notice of an assignment thereof, may pay the same to the 
original payee in the mortgage. Crewison v. Oelschlegal... 


New Trial. See APPEAL AND Error, 34. Equity, 3-6. 


1. 


The rule acted upon by the supreme court that it will not 
interfere where the trial court has overruled a motion for’a 
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_ new trial grounded upon the insufficiency of conflicting testi- . 


mony, does not apply to the district.courts. These courts 


_ Should independently exercise their power in this respect, 
_ without restraint from the rule which governs appellate 


tribunals, and, taking care not to invade the legitimate 


‘ province of the jury, grant new trials whenever it appears 


that substantial justice has not been done between the 


parties. Parker 0. WelS.......cccceccccccevegercencesscs G47 
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2. Where a verdict is returned: against a plaintiff and in favor 
of several defendants, on different, distinct and separate 
defenses pleaded separately by them, a single joint motion 
for a new trial against them all is insufficient, and it should 
be overruled if the verdict is good as to any one of the de- 
fendants. Lydick v. Gill...... iia! Siar Sse ete. gyies e/a Gude, Save areas : 


3. Where a motion for a new trial is overruled under such cir- 
cumstances, this court is only required to examine the record 
far enough to ascertain that fact. Lydick v. Gill..... he ete 


Notice. See ATTORNEY AND CLIENT, 3. BANKruptTcy, 5-8. DEPosI- 
TIONS, 3. JupiciaAn SALES, 1. PrRincipaL AND AGENT, 4. 
Inclosing an eighty-acre tract with other land, with a post 


and wire fence, and using the same for pasturing cattle, is’ 


sufficient notice of the rights of a purchaser who holds it 
by an unrecorded contract to put a subsequent incumbrancer 
on inquiry as to the purchaser’s rights. Millard v. Wegner.. 


Nuisance. See TreLeEGrAPus AND TELEPHONES. 
Officers. See BANKS AND BANKING, 5, Contracts, 6. SHERIFFS. 
Parties. See AcTION, 1. INJUNCTION, 2. 


Partition. See Dower 
1. Where lands are devised to two or more jointly, one of the 
devisees may maintain an action for the partition thereof 
against the executor and the other devisees, at any time 
after the expiration of the time for filing claims against the 
estate, although the estate has not been settled and there has 
been no decree of distribution, provided the personal as- 
sets, in the hands of the executor, are sufficient to discharge 
the debts of the estate and the charges enumerated in sec- 
tion 289, chapter 23, Compiled Statutes (Annotated Statutes, 
5154). Schick v. WhitCOMd.....crcecccvceveeccecsececeens 

2. In such action, the district court has jurisdiction to deter- 
mine every question necessarily involved in a just .and 
equitable decree of partition, and where the devisees, or any 
of them, have received advancements, which have not been 
adjusted by the cqinty court, they may be adjusted in such 
action. For the purposes of such adjustment, such ‘advance- 
ments are to be regarded as a part of the assets:of the es- 
tate. Schick v. WRitCOMD..... cc cree cr ecceececenecs Sista ee 


Where, by the terms of the will, a part of the devisees take 
only the use of a certain portion of the estate for life, re- 
mainder over to their children, etc., and the executor is au- 
thorized to make division thereof or to invest the proceeds, 
the legal title to such shares vests in the executor in trust, 
for the uses and purposes mentioned in the will, and im- 
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poses upon him a charge, requiring the exercise of his dis- 
cretion; in regard to the care and management of that por- 
tion of the estate, and the provisions of the will in respect 
thereto should be carried out in the decree of partition. 
Schick v. Whitcomb..... oie Riese eee Sie bole Weelvaere eee er 


. The referees in partition are not required to procure certifi- 


cates of incumbrances, and have the lands appraised, as in 
ease of a sale by the sheriff on execution; nor is it essen- 
tial to the validity of such sale that the report of the clerk, 
as to incumbrances required by section 819, Code of Civil 
Procedure, or the order therefor, should be made before sale. 
Schick v. Whitcomd....cccccccceccccecs Benaten tare abe giateieelors 


. Our statutory proceedings for the partition of real estate are 


essentially in rem, and the district court has no jurisdiction 
in such proceedings to partition real property in another 
state. Schick v. Whitcomb........ issb bi '3u 10 “at 6 Le laval oss Ww areie seers 


Petition. See PLEADING AND PRACTICE. 


Physicians and Surgeons. See MALPRACTICE. 


Pleading and Practice. See AcTION, 1. APPEAL AND Error, 25-43. 


1. 


4. 


CrepiTors’ Suir. CRIMINAL Law AND ProcepuRE. Equity, 

7. INSURANCE. JUDGMENT, 10-12. LiBEL AND SLANDER, 7, 12- 

15. Morrcaces. STATUTE or Fraups, 2. TRIAL, 24-26. 
The denial of an allegation that “Helena V. W. Knight, on 
and prior to the 25th day of April, 1898, was the owner in 
fee simple and entitled to the possession of” certain prem- 
ises, in ipsis verbis, accompanied by a plea that prior to Octo- 
ber 25, 1898, defendant had acquired title to the premises by 
adverse possession, and accompanied by a denial that the 
plaintiff, who was claiming as executor of Helena V. W. 
Knight, had title or right of possession, and accompanied 
by specific denials of plaintiff’s alleged executorship, of the 


premises, does not deny the antecedent title of Helena V. 
W. Knight. _ Knight v. Denman............66 Wale, 6 ica eie''e pe eae 
Former conclusion adhered to, both as to the negative preg- 
nant in defendant’s denial of Helena V. W. Knight’s title, 
and as to error in the instructions by which the issue of de- 
fendant’s adverse possession was submitted to the jury. 
Knight v. Denman........ccccceeees oiushdieee oe as vate wees Oe 
Petition. 
A petition demanding relief on the ground of fraud, is de- 
murrable if it shows that the action was not commenced 
within four years, and fails to show when the fraud was 
discovered. Newman Grove State Bank v. Linderholm..... 


The question of whether a petition states a cause of action 
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784 


784 


‘death of Helena V. W. Knight, and of plaintiff’s right in the | 


383 


383 


364 
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Pleading and Practice—Continued. 


or discloses grounds sufficient for the granting of equitable 
relief, may be raised at any stage of the proceedings in the 
appellate court, up to and including the filing of a motion 
for a rehearing. Vila v. Grand Island Electric Light, Ice & 
Cold Storage CO... ccc cece ccc cccasvceccucece ‘ 


. A prayer for general equitable relief, coupled with that of 


one for specific relief, can not be extended so as to warrant 
the granting of relief not embraced within and comprehended 
by vuhe allegations of fact contained in the pleading. Vila 
v. Grand Island Electriic Light, Ice & Cold Storage Co 


. In pleading performance of conditions precedent under sec- 
‘tion 128, Code of Civil Procedure, a plaintiff may properly 


assume that conditions which have been waived will not be 
relied upon, and allegations of waiver to meet a defense 


based on such conditions are not inconsistent with the- 


statutury allegation that all conditions on his part have been 
duly performed. German Ins. Co. v. Shader 


. Petition in the case at bar examined, construed, and held 


defective in substance, and insufficient to support-the orders 
of the court appointing a receiver to take charge of and se- 
questrate the property and business of the aefendaut corpora- 
tion, directing a sale thereof, and the confirmation of the 
sale made under such orders. Vila v. Grand Island Electric 
Light, Ice & Cold Storage CO... .. ccc cece cece cere eee n neces 


. A plaintiff does not change his cause of action by substi- 


tuting allegations of waiver for a general denial with re- 


- spect to a defense of breach of conditions precedent. Ger- 


10. 


11. 


12 


13. 


man Ins. C0. v. SHAE... .. eee ee cen eee eee < 


. Petition for alienating the affections of a husband held suffi- 


cient. Sickler v. MANNID...... ccc cece cece eenee wcoane8e 


Petition filed in the county court examined, and held to state 
a cause of action. Coleman v. Spearman, Snodgrass & Co... 


Practice. ; 
It is not proper practice to strike from the files a duly 
verified petition by an heir at law of the testator seeking 
equitable relief against an order admitting a will to pro- 
bate. Such a petition should be met by demurrer or answer. 
Genau v. AdDDOtt. .. 6... cece eee b Ltesd Ate ster aeeevik Gb ne alee ee sae 
If the petition'states a cause of action on its face, an order 
striking it from the files is not to be held error without 
prejudice because such petition is obnoxious to motion with 
respect to form, and the record in the probate proceedings 
discloses facts at variance with some of its allegations. 
Genau v. Abbott..... cg gis arlene iach Sen aCer artnd ars Sree erase eles a9 ecu 


A demurrer to the petition is not, by the provisions of our 


. 
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233 


233 
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28 
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Pleading and Practice—Concluded. 


code of practice, a proper part of the answer filed In a case, 
and should be disregarded. Fidelity & Deposit Co. v. Park- 
EMBO co cccrvccccccccvccccceeace bcos id olSie wieie: inte Sie el biaieeera eer BLO, 


14. Where issue is joined and a trial had without objection to 


15. 


the sufficiency of the petition, that pleading will be con- 
strued liberally, and if the essential elements of plaintiff's 
case may be implied from its terms by reasonable intend- 
ment, they will be regarded as alleged Spiielently Soren- 
SEN V. BOTENSEN.....ececccccenes See eeelaes a eens sece Spiele nies 483 


Reply. 
The reply of plaintiff setting out certain proceedings of the 
county court, examined, and held not to state a defense 
to the answer of defendant. McCormick Harvesting Machine 
Co. v. Stires........ wiea'eoknerewe oie srd a Aine Were Wa Be 64 ose ecbiece'ts 432 


Pledges. See Corrorartons, 1, 4. 


Preferences. See BANKEUPTOY. 


Principal and Agent. See ConstrrurionaL Law, 1, 2. INSUR- 


= ANCE, 6. 
Authority. 


1. If a principal constitutes an agent to do a business which 


obviously and from its very nature can not be done by the 
agent otherwise than through a substitute, or if there exists 
in relation to the business a known established usage of 
substitution, in either case the principal would be held to 
have expected and authorized such substitution. Breck 
Vv. Meeker... .scceees Seda berstenteewaiewise swe lee ws SSidwie weve coves 99 


Estoppel. 


2. Where a principal has by its voluntary act placed an meant 


in such a situation that a person of ordinary prudence con- 
versant with business usages and the nature of the particular 
_business is justified in presuming that such agent has au- 
thority to perform a particular act, and therefore deals with 
the agent, the principal is estopped, as against such third 
person, from denying the agent’s authority. Holt v. Schnet- 
. der, 57 Neb. 523, followed. Faulkner v. Simms........0eeee 295 


3. Ostensible authority to act as agent may be inferred if the 


party to be charged as principal affirmatively, or intention- 
ally, or by lack of ordinary care, causes or allows third per- 
sons to trust and act upon such apparent agency. Thomson 

v. Sheiton, 49 Neb. 644, and Phenix Ins. Oo. v. Walter, 51 
Neb. 182, followed. Faulkner v. Simms....... cecesceveces 295 


Notice. 


4, It is the duty of an agent to make known to his principal 


all facts concerning the service in which he is engaged that 
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Principal and Agent—Concluded. 
come to his knowledge in course of his employment, and this 
duty he is, in a subsequent action between his principal 
and a third person, conclusively presumed to have per- 
formed. This is the foundation of the rule, necessary to the 
public safety, that notice to.an agent in the course of his 
employment is notice to his principal. Modern Woodmen of 
America v. COLMAN... . ccc cece cece cere ce ceees a eRe ahaa Grade seves 

Proof. 

5. The existence of an agency, and the nature and scope of 
its powers, may be proved by the course of dealing be- 
tween the persons alleged to sustain the relation of prin- 
cipal and agent, and between the latter, with the consent of 
tue former and third persons. Standley v. Clay, Robinson 
E00 6 ciciicenie wenden canes 3 


Principal and Surety. See Drscenr ano DistripuTion, 3. Evt- 
DENCE, 13. JuDICIAL SALES, 6. 


Privity. See Quo WarRanrto, 3. 

Privity, so far as concerns the effect of a judgment on prop- 
erty rights, does not arise from mere relationship by blood 
or affinity, nor because two parties may have an interest in 
the same subject matter of litigation; it implies a relation- 
ship by succession or representztion, between a party to the 
first action and a party to a subsequent action, in respect to 
a@ Matter adjudicated in the first. Sorensen v. Sorensen..... 


Process. 

An affidavit which contains no venue and which also fails to 
disclose the county of which the officer before whom it was 
taken is an official, is so fatally defective as to be worthless 
as a basis for the publication of a sum:nons on a nonresident 
defendant. Albers Vv. KOZElUN.. ct. ccc cc eevee es eceveneens ‘ 


Proof. See BuRDEN or Proor, TRIAL, 1. 
Public Policy. See Contracts, 6. 
Publication of Summons. See Process. 


Quo Warranto. 

1. In an action by proceedings in quo warranto to try title 
to an office, the claim or demand on which the judgment of 
the court is asked, the subject matter of the controversy, 
is the right to the office for the term in controversy, and the 
action is personal as to the parties claiming the office. State 
Dire BST OQECH:: a oe co Sa CX Ma eden SAREE Oe Re WE Cee ee ewe 

2. In such action there is no adjudication or determination of 
official rights, duties and powers of the person adjudged to 
be entitled to the office, but solely an adjudication of his 
right to hold the office for the term in controversy and per- 
form its functions. State v. Brudtch.... 0... ccc cee cw eae woes 
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Quo Warranto—Concluded. 


3. 


Judgment. 
Such an adjudication determining the right of a claimant 
to an office for a specified term does not determine the 
right of a successor to the office, holding by appointment 
from the same authority for a different term; nor is the suc- 
cessor, with respect to the right to the office adjudicated in 
a prior suit for a different term, deemed in privity with his 
predecessor; nor is the subject matter the same in the two 
suits. State v. Broatch............508. , 


. Interveners held to have no valid claim to the office as mem- 


bers of the board of fire and police commissioners for the 
terms wbich are in controversy in the present action. State 
M. Broadtch.....ccce er seeee eee ee | eho ee ee O08 wtlaetereanes 


. Held, That the respondents, appointees of the governor, are 


the lawfully constituted board of fire and police commission- 
ers of the city of Omaha. State v. Broatch..... Bod te did ecocer 


Railroads. See EmMINENT DoMAIN. 


Real Estate Agents. See ConstrruTionaL Law, 1, 2. 
Receivers. See ConroraTions, 10. 


1. 


cS 
? 


A receivership is a purely ancillary remedy and can not be 
maintained in a proceeding instituted solely for that pur- 
pose. Vila v. Grand Island Hlectric Light. Ice & Cold Storage 
COs. Sidesigs wine ies 8% anavad sybils ie lays ats a Sie ated anelod, Bisco aed Beavdld ite 


. Unless expressly authorized by statute, a court has no juris- 


diction to appoint a receiver of corporate property upon 
grounds which would not be sufficient were the owner a 
natural person. Vila v. Grand Island &lectric Light, Ice & 
COlE: BOTA Ge CO sie secession eh Hard lls Looe win “a loaeate Beene IE 6 Gear ose 


. A receiver can not be appointed at the instance of a mere 


mortgagee for property not covered by the mortgage. Vile 
vw. Grand Island Electric Light, Ice & Cold Storage Co...... 


Jurisdiction to appoint a receiver of corporate property, can 
not be conferred by the mere consent of the corporation 
where neither equitable nor statutory grounds exist and 
where other parties whose rights are affected have not been 
notified; nor is a stockholder concluded by such an order. 
Vila v. Grand Island Electric Light, Ice & Cold Storage Co.. 


narily an ancillary remedy, provisional in character, and in- 
eidenta)] to the main object or purpose of the suit. Vila v. 
Grand Island Electric Light, Ice & Cold Sturage Co........ 


. Save in certain classes of suits in equity which constitute 


well-recognized exceptions, the jurisdiction of courts of 
equity does not warrant the appointment of.a receiver to 
take charge of and administer the property and business of 


687 


687 


687 
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. The appointment of a receiver in an equitable action is ordi- ~ 


233 
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Receivers—Concluded. 
a corporation in an independent actioi, where that is tha 
main object and purpose of the suit and the sole and only 
relief asked for. Vila v. Grand Island Electric Light, Ice 
E Cold Storage CO... ccc cece ccc c cece c cscs ccncccetnscenaes 


Rehearing. 
If a correct conclusion has been reached, even by a wreng 
course of reasoning, the unsuccessful party is not entitled to 
" arehearing. School District of Omaha v. McDonald..... .. 


Res Judicata. See Jupamenrt, 4-8. 

Revivor. See ATTORNEY AND CLIENT, 2. JUDGMENT, 9. 

Roads. See HigHways. 

Bales. See ConTracts, 1. EXECUTORS AND ADMINISTRATORS, 9, 40. 


Set-Off. 

A In an action of ejectment an offset for board and mainte- 
nance of the plaintiff by the defendants can not properly be 
introduced; it being pleaded merely as an acccupt and not 
shown to have any direct connection witb plaintiff’s cause 
of action for possession of land and for rents and profits. 
White V. WRAUNCY. 0. ccc rec ee ners wrens ce eeeeneneneecnene 

2. Where a motion to strike out such matter on the part of the 
plaintiff has been overruled by the court and exceptions 
taken to such action, the subsequent sustaining of a de- 
murrer to the same matter ea the ground that it does not 
constitute a defense, is pot prejudicial error. White v. 

 WRAENEY coerce cenec ee te peer ence er nerereenenesenenseecees 


®heriffs. See CRIMINAL Law AND Procepurg, 1, 2. JupiciaL SALes. 
« 1, An action against a sheriff to recover damages for the seizure 
and sale of exempt property under an execution, is not a 

suit for miscnnduct in office within the meaning of section 

907, Code cf Civil Procedure; following Neihurdt v. Kilmer, 

12 Neb. 85. Strong v. COMDS...... ccc cece reece eee c eer eees 


®, Where the sheriff fails to inform the appraisers, called by 
‘him to appraise personal property seized on execution, of a 
mortgage lien existing thereon, which lien is set forth in the 
claim made by the defendant in execution that the property 
is exempt from seizure and sale under the execution, and 
the appraisement is made without knowledge’ of such lien 
on the part of the appraisers and without any allowance 
being made therefor, the sheriff can not interpose the ap- 
praisement so made as a defense to an action brought against 
him for damages for selling the property, when the amount 
of the lien; if deducted from the appraisement as made, 
‘would reduce the defendant’s interest in the property to 


233 
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739 


315 


less than $500. Strong v. COMDS.....ccsccccsenccccccecees 315 
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Statute of Frauds. 

1. An oral agreement between the owner of the fee and a mort- 
gagee of real estate that the latter shall accept a deed from 
the former of the property in full satisfaction of the in- 
debtedness secured by the mortgage, is within the statute 
of frauds, and, in the absence of facts to take it out of the 
statute, is not enforceable. Montpelier Savings Bank & Trust 
00. Ve POU GLE sods sein oiai56 00550 iia 6 win Be Silos Se es eigiele wd aera dudes . 416 


2. The objection that a contract sued upon is void under the 
statute of frauds because not in writing, may be availed of 
by a general denial in the answer. Riiff v. Riibe..... geteces 543 


3. In an action to recover for personal services under a con- 
tract void because not in writing and not to be performed 
within one year, it is error to instruct the jury that the 
wage agreed upon by the void contract may be regarded as 
establishing the rate of the plaintiff’s compensation. Riiff 


v. Riibe..... BBisiD arb w vara! ore fare a'h SeaTeud io leab'e Sida selemrael seetiiess O40 
Statute of Limitations. See LimrraTion or AcrioNs. TENANT IN 
Common, 1. 


Statutes. See ConstTrruTiIonaL Law, 2, 3. Evmence, 6. Executors 
AND ADMINISTRATORS, 4. HiaHways, 2, 3. JUDGMENT, 1. 
MANDAMUS, 2. MUNICIPAL CoRPORATIONS, 2, 3. STATUTES 
AND CONSTITUTIONAL PROVISIONS CITED, ante, p. xxxV. TELE- 
GRAPHS AND TELEPHONES. ‘ 

The object of the statute, section 4, article 2, chapter 54 of the 

: Compiled Statutes of 1901 (Annotated Statutes, 7117), was 
to secure to mechanics and laborers the amount due them for 
work and labor performed in the erection of a public build- 
ing on which no lien is allowed for such work and labor. 
While the mechanic and laborer doing work on such building 
may resort to the bond required of the contractor, it is 
doubtful if the subcontractor who furnishes work and ma- 
terial in the construction of such building is within the 
terms of the statute, even though he has paid the mechanics" 
and laborers doing the work contracted for by him. Mc- 
Oluskey v. Oromwell, 11 N. Y. 593. Fidelity & Deposit Co. 
VD. PATKINGON. . ccc ccccccercesaccvcesvscccessecccssssececes O19 


Stocks and Stockholders. See ConrorATIons. 


Subrogation. 

: One who pays a mortgage covering land in which he has no 
legal interest, and who is in no way liable for the mortgage, 
is not entitled to be subrogated to the rights of the mort- 
gagee; but if the former is in possession he may be allowed 
a.credit for such payments as against an action by the mort- 
gagor for an accounting for rents and profits. Mavity v. 
Stover ........... ee Reson cia Sintwyp'e hosts sie e's siare a baie oe eee OOD 
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Summons. See [nyunction, 3, 4. Process. 


Telegraphs and Telephones. See Equity, 6. 

The term “public roads,” in section 14, chapter 89a, Compiled 
Statutes, giving telegraph and telephone companies a right 
of way along the public roads of the state, does not include 
the streets and alleys of a municipal corporation, and the 
unauthorized use of such thoroughfares for such purpose 
constitutes a public nuisance. Nebraska Telephone Co. v. 
Western Independent Long Distance Telephone Co......... 


_ Tenant in Common. 
1. A tax deed does not convey the title to real estate, but it is 
a sufficient color of title when coupled with possession to put 
the statute of limitations in operation against the rights 
of all cotenants in the land. Craven v. Craven.........+.. 


2. The right of joint tenants to participate in the benefit of a 
superior claim purchased by one of them in possession, is 
dependent on a timely offer to contribute their rightful pro- 
portion of the money expended by the tenant in possession 
in procuring such superior claim. Craven v. Craven..... oe 


3. Where one tenant in common openly denies the title of his 
cotenants and is in possession of and claims the entire 
property himself by deed, such holding is adverse. Craven 
V. CAVE. .... eee coer eee evene eee meas ecereeteeeeaseeee 


Tender. : 
A tender in an answer or during the progress of the trial, 
does not necessarily admit the validity of the plaintiff’s 
cause of action. Craw Vv. ADTAMS.....cccecccvcereecceecons 


Trespass. See INJUNCTION, 5. 


Trial. See APPEAL AND Ergon. BANKRUPTCY, 5. BASTARDY. CON- 
TINUANCE. CONTRACTS, 2, CRIMINAL Law AND PROCEDURE. 
EVIDENCE. FRAUDULENT CONVEYANCES, 7. INSTRUCTIONS. 
MastTER AND SERVANT, 7, 9. PLEADING AND Practice, WIT 


NESSES. 
Burden of Proof. 


1. The burden'of proof is upon the husband or those claiming 
under him to show that a gratuitous transfer to him from 
his wife was made freely and deliberately, and that the 

_ transaction was fair and proper. Hovorka v. Havlik...... 


Demurrer to Evidence. 
2. A jury impaneled to try issues of fact is practically elimi- 
nated by a decision sustaining a demurrer to evidence. Such 
a decision is essentially a denial of the litigant’s claim that 
he is entitled to a jury trial. Bee Building Co. v. Dalion.... 


3. When a court hag sustained a demurrer to evidence, the 
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Trial.—Continued. 


10. 


11. 


13. 


direction, reeeption and recording of a verdict are mere 
ceremonial acts. The verdict in such a case has no legal 
significance; it does not furnish the basis of the judgment 
nor serve any other useful purpose. Bee Building Co. v. 
DGWON wesccccccescceees aierdeausl ge -Sieres wae ersie eres Se hates si sious ace 


Directing Verdict. 


. Where no evidence is introduced in support of the only 


defense properly pleaded, it is the duty of the court to con- 
strue the contract, and determine the measure of damages, 
and direct the jury to return a verdict accordingly. School 
District of Omaha v. McDonald.............0405- Wale W eines 0% 


. Plaintiff having introduced his evidence without proving 


all material allegations, it is not error for the court to di- 
rect a verdict for defendants. Harker v. Burbank....... « 


. It is error to instruct a jury to return a verdict for defend- 


ant where there is any competent evidence adduced which, 
if believed by the jury, would suport a verdict for plaintiff. 
Habig v. Layne, 38 Neb. 743. Allen v. Cerny......ce.ceeees 


Discretion of Court. 


. The propriety of allowing the plaintiff to withdraw a juror 


and continue the case in order to obtain further testimony, 
is a matter resting in the sound discretion of the court. 
Violet v. Rose, 39 Neb. 660. Harker v. Burbank.......0.00¢ 


. The record of the trial court examined, and held that the 


court was not guilty of an abuse of discretion in refusing 
such a request. Harker v. Burbank........cccccucccccces 


Dismissal, 


. A plaintiff can not dismiss his action without prejudice, 


after there has been a final submission of it either to the 
court or jury. Bee Building Co. v. Dalton.........c.cccaee 
The “submission of a case to a jury,” contemplated by sec- 
tion 430, Code of Civil Procedure, is the submission of an 
issue of fact which the jury is at liberty to decide in favor 
of either party. Bee Building Co. v. Dalton............... 
When a case has been submitted upon a demurrer to the evi- 
dence, plaintiff’s absolute right to dismiss without prejudice 
is lost. Bee Building Co. v. Dalton...........c cc cee we enee 


. The district court may, in the just exercise of its discre 


tionary power, permit plaintiff to dismiss his case after it 
has been finally submitted to the court or jury. Bee Build- 
ing Co. v. Dalton......... ices en's sie: eteuer eles “a wisleieiedauafer'biela’s are 
But where the discretionary power of the court is not in- 
voked and the application to dismiss after final submission 
is made and allowed as a demandable right, the order of dis- 
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14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


missal wil not be upheld unless a denial of the application 
would amount to an abuse of discretion. Bee Building Co. 
Ds SDDOUEON io cs 2 ici oie a's Soaks Din 6 sae A bua aes bate dove bie ake BY g RS aero S 
_ Finding. 
A finding by a trial court “that there are no equities with 
the defendants and that all the equities-are with the plain- 
tiffs,” is not a finding of fact, but a conclusion of law, and 
standing alone it is insufficient to support a judgment. 
GEONOW Vs DONNY acc. 55508 a5 oc idin Coarse hed sein aie 9 tanh oN 9 aeaia re Se wes 
Motion to Direct Verdict. 
When in a jury trial a party moves the court to instruct a 
verdict in his favor, which is overruled and he is com- 
pelled to submit the matter to the jury, he may assist the 
ec ‘rt in a proper submission of the matter without thereby 
c t*pping himself to -afterwards contend that a verdict 
acainst him is not supported by the evidence. In such case 
the rule of American Fire Ins. Co. v. Landfare, 56 Neb. 482, 
does not apply. Sorensen v. Sorensen.......ceeeee epee bare . 


Offer of Proof. 
An offer of proof in support of a preliminary question, need 
not be confined to the same limits as the answer, but may 
extend farther in medias res, provided both relate to the 
same subject matter. Johnson v. WinstOn.......eeeceenves 


No formal offer to prove is required, to obtain a review of 
a ruling of the trial court excluding the answer of a witness 
to a question, where the question itself clearly indicates 
what the party expected to prove by the witness. Williams 
1 2 Seles 
Proof. 
Where a material allegation in the petition is denied by 
the answer, the plaintiff must prove the facts alleged, by 
some competent evidence, and, failing to do so, he can not 
maintain the action. Haricer v. Burbank.......ccceeeceees 
Question for Jury. 
The evidence showing ‘that no inspectors were employed, 
and that lineman was instructed to repair or report de- 
fects of insulation observed by him, the question as to 


-whether or not he had assumed the risk’from this defect of 


insulation was properly left to the jury. New Omaha 
Thompson-Houston Electric Light Co. v. Rombold.......... 
It is proper to submit to the jury whether or not the lan- 
guage contained in an article sued upon, when fairiy con- 
strued, amounted to a charge of bribery and malfeasance 
in office against the plaintiff. Bee Publishing Co. v. Shields, 
Evidence held to present a question for the jury whether 
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22, 


23. 


24, 


25. 


26. 


the specific chattels in controversy were mortgaged in the 
first instance, or were afterwards agreed upon as the mort- 
gaged property. First Nat. Bank v. Johnson.............. 


Whether or not a given state of facts constitutes probable 
cause for procuring plaintiff’s arrest is ordinarily a ques- 
tion of law. Where, however, defendants have requested 
special findings substantially embracing this question, they 
can not afterwards complain of an instruction submitting its 
decision to the jury. Bank of Miller v. Richmon........... 


A Wisconsin executor, prior to the death of the testatrix, 
had been the latter’s trustee, and afterwards became charged 
with certain personal property. which he had nlanaged as 
trustee. In filing his report as executor in the Wisconsin 
court, he included therein a schedule of property coming into 
his possession, and an account of his doings as such trustee. 
His report was approved, and he was duly discharged. Be- 
fore such discharge, he qualified as ancillary executor in 
Nebraska, filing in the Nebraska court a copy of his report 
as executor theretofore filed in the Wisconsin court, which 
included his report as trustee. In a proceeding instituted 
in Nebraska, resisting the allowance of his final report as 
ancillary executor, held, that matters relative to the previous 
trnsteeship of the executor were properly withdrawn from 
the jury, as having been adjudicated in the domiciliary 
court. Tunnicliff v. FOL... ccc ccc ccc eee eee ete teee aeaes 
Right to Open and Close. 
If any of the material facts of a petition are not admitted, 
but are denied, either directly or argumentatively, the right 
to open and close is in the plaintiff. Sorensen v. Sorensen.. 


A party can not acquire the right to open and close by plead- 
ing a denial in affirmative form. If his denial is sufficient 
to prevent his adversary from obtaining judgment on the 
pleadings, it is sufficient to put the burden of proof upon 
the latter. Nor can he acquire a right to open and close, to 


-which he is not entitled on his pleadings, by filing an ‘“ad- 


mission” in which he assumes the burden of proving affirma- 
tively matter amounting to a denial of plaintiff's case, and 
admits that plaintiff may recover, unless an essential aver- 
ment of his petition is negatived in a particular way. Soren- 


BON UD; BOTONSC Rigas 659 04 ERR E TRIE RS ROW 8 ere ere yee 


An admission that.the petitioners for distribution are broth- 
ers, and nephews and nieces of the intestate, and are heirs 
and distributees unless a person named is proved to be the 
son of the intestate, in conection with a general denial and 
an allegation that such person is the son of the-intestate and 
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27. 


28. 


29. 


30. 


31. 


32. 


is sole heir and distributee, does not relieve the petitioners 
of the necessity of making a prima facie case. Sorensen 
De: “SOV ONS CN ca. a' are sso tb a foes 06 ar diaisd avg DN aNee Wave. «| sane ha Waders wae 


In a proceeding for the distribution of the estate of an in- 
testate, in a contest between parties, each claiming as next 
of kin and heir at law, to the exclusion of the other and all 
other persons, the right to open and close rests in the discre- 
tion of the court, disamirming the rule announced on 


-former hearing. Sorensen Vv. SOTENSen...... ccc e ee ccceceees 


Ruling. 
The decision of the trial court upon conflicting evidence as 
to misconduct of counsel will not be disturbed. German Ins. 
Co. v. Shader............ band ene asbe wo ben Satine par diwadeadss 


Verdict. 
The time which jurors shail be kept together before they are 
finally discharged*because of their inability to agree on a 
verdict rests largely in the discretion of the trial court, but 
this is a legal discretion, and if legal rules and principles 
governing are transgressed, the action can not be upheld. 
Jahnke v. State... ccc cee cece cece eee Oe EO oT Re, 


Where the jury, after being kept together for an unusual 
length of time, have returned a verdict of guilty and there 
is nothing in the record inconsistent with the view that it 
was agreed to voluntarily by all the jurors solely from a 
consideration of the evidence and the instructions of the 
court unaffected by anything in the nature of coercion, the 
verdict will not be disturbed. Jahnke v. State........... ee 


Where it appears, by an undisputed showing in an action 
for damages for the change of a street grade, that one of 
the jurors had prior knowledge of the premises involved in 
the controversy, that he based his own conclusion partly 
thereon and used it to influence his fellow jurors in arriv- 
ing at their verdict, the latter must be set aside. Falls 
City VO. SPCTry ccc ccccccscncccncccasstenescaseesestnosees 
Witness. 
How far, if at all, a party shall be permitted to cross-ex- 
amine, or put leading questions to his own witnesses, where 
they appear to be hostile or unwilling, is in the discretion of 
the trial count, and its rulings in such matters will not be 
disturbed except for manifest abuse of discretion. Hackney 
v. Raymond Bros. Clarke Co...... go igo aiuene ator Wa) eteaye Raveret ave 


Trover. See CONVERSION. 


Wenue. See INuuncrion, 3, 4. 


1. 


An application for a change of venue is addressed to the 
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154 
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Venue—Conciuded. 


sound discretion of the trial court, and its ruling thereon 


- will not be held erroneous, unless an abuse of discretion is 


shown. Jahnke v. State... . cle ccc cece cc cc cee se ccc ccsencs 


. If, upon the showing made in support of and against an 


application for a change of venue, it does not appear that 
there exists reasonable grounds on which to found a belief 
that the defendant can not have a just trial in the county 
by a fair, unbiased and impartial jury, the trial court may 
properly overrule the application. Jahnke v. State........ 


Verdict. See APPEAL AND Drror, 18. Criminat Law AND PROCEDURE, 


20. INSURANCE, 9. TRIAL, 4-6, 15, 29-31. 


Waiver. See APPEAL AND Hrror, 32. Contracts, 1. GARNISHMENT, 


Wills. 


se 


6, 7. Homesreap. InsuRANcs, 10-13, 


See Evivence, 15, 20. Exrcurors AND ADMINISTRATORS. 
Lost. 


issue whether a will was made, but will not suffice, of tnem- 
selves, to prove its contents. Williams v. Miles............. 
Although the contents of a lost will can not be proved solely 
by the declarations of the testator, such declarations are ad- 
missible to prove the existence of the will. Williams v. 
IMAL OS ine: 357001 Be 2s iin bre, Sho hes ee Seagate oe a eee ae nte Rea be CaaS 


. If the instrument is in fact signed, attested and subscribed 


as required by the statute, a formal] attestation clause is not 
necessary. Williams V. Mil€S. cc. . ccc ccc cee ces eens Shoes 


. Hence the subscribing witnesses to a lost will may testify 


that the testator signed and they witnessed and subscribed 
in the required manner, without proving that there was an 
attestation clause, or establishing the contents thereof. Wit- 
liams v. Miles..... eS eS REIT eT PONTO Te 


Revocation. 


. Where a will is shown to have been made and left in the 


custody of the testator, if it can not be found after his death 
the presumption is that the testator destroyed it animo 
revocandi. Williams v, Miles........ Se aregs eines SR eae eees 


. But this is a presumption of fact only. It may be overcome 


by evidence, circumstantial or otherwise, to the contrary; 
and declarations of the testator may be shown for this pur- 
pose. Williams v. Miles.......... erat vaca Sabie ers ora Seo erwca S-are Sa%% 


. If the testator destroys a subsequent will revoking a former 


one by implication, such act, of itself, will not operate to 
revive the former will. Williams v. Miles........ er aielacans elute 


. Whether the former will is revived in such a case depends 
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. Declarations of the testator are competent evidence on an- 
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10. 


11. 


12. 


13. 


upon the intention of the testator, which is to be deduced 
from all the circumstances. Williams v. Miles...........++ 


. A subsequent will which has the effect of revoking a prior 


will may be shown for the purpose of defeating probate of 
such prior will, although by reason of its loss or destruc- 
tion the exact dispositions made therein can not be shown 
and are incapable of execution. The revocation will be ef- 
fectual, even though in other respects the will can not be 
carried out. Williams v. Miles... ccc eee cee eee eee 
A subsequent will may have the effect of revoking a prior 
will, either by reason of an express clause of revocation, or 
of an inconsistent disposition of the testator’s property. 
Williams v. Miles..... ORS Eb ores seus Sie wale ale Seek oS we Hehsnest diets A 
Unless the subsequent will expressly revokes the former one, 
such former will is only revoked so-far as it is inconsistent 
with the later; a complete revocation will not result unless 
the general tenor of the later will shows clearly that the tes- 
tator so intended, or the two instruments are so plainly in- 
consistent as to be incapable of standing together. Wil 
Hams v. Miles... cc ccc ccc cee cece ee cnn eee ete ee ene eee 
Courts do not favor revocation by implication, and incline 
to such a construction as will give effect to both instru- 
ments. Williams v. MileS.. ccc ccc ce ccc een eee teen eees 


The fact that a subsequent will wag made is not sufficient, 
of itself, and without some proof of its actual contents, to 


show revocation of a former will. Williams v. Miles....... : 


Witnesses. See DEpositions. DESCENT AND DISTRIBUTION. 2. Evr- 


1. 


DENCE. TRIAL, 32. Wutts, 4. 


Competency. 
In a proceeding for the distribution of the estate of an 
intestate, the administrator is an adverse party, and wbere 
one of the issues between rival claimants is a marriage of the 
intestate with a third party, the testimony of such third 
party is inadmissible on such issue, under the provisions 
of section 329, Code of Civil Procedure. Sorensen v. Sor- 
ONGON: be rks Gas 5 Re wt BE EAs 8 Heo een Ca aaa Ne waa DS 


. The heir is not, in all litigation concerning the estate, the 


representative of the deceased. To represent the deceased, 
within the meaning of section 329 of the Code of Civil Pro- 
cedure, the heir must stand in his place so as to uphold a 
right which the deceased had at the time of his death. Sor- 
ENSEN V. SHOTENSEN.. ..ccrvcceascnrrcccreearenreressssreres 


. Persons who would take as heirs or next of kin in case of 


intestacy are not disqualified, under section 329, Code of 


463 


463 


463 


463 


463 


490 


509 


INDEX. 


‘ 


Witnesses—Continued. 


Civil Procedure, from testifying as to transactions and con- 
versations with the deceased in a contest over an alleged 
will. McCoy v. Conrad, 64 Neb. 150, followed. Williams 
Vi MACS foo 5s 5b Shaw Oe nd wad od Fel ocaisn do dilevohah SYS ialare-% Sea vorSieiete sieveune 


. The evidence of an accomplice should be closely scrutinized. 


If it appears that such witness has willfully sworn falsely 
in regard to a material matter upon the trial, his evidence 
can not be sufficient, if uncorréborated, to support a verdict 
of guilty. Jahnke v. State..... ici a Gigs 8 ain isha Site Sav glo Ori oue nce Tene 


. A wife may testify in favor of her husband in relation to 


conversations and transactions had with a person since de- 
ceased in all cases except where the result of the suit, if 
favorable to the husband, would invest her with some direct 
legal interest in the subject of the controversy. Parker v. 
WUC > sckesice shea sce cis ob ob bates Aen wana ee Aiea 4 ae carer 


Cross-Examination, 


. When a party to the suit testifies as a witness, it is com- 


petent to ask him on cross-examination if he has not on a 


“specified previous occasion made a particular contradictory 


statement or admission against his own interest. Palmer 
Ds. BUTLCUQM 6.0 S88 T8645 OR ed obi De ate Sia 4s we eee Ob Oe 


The trial court has a certain discretion in determining the 
limits of cross-examination, and reasonable limitation with 
respect to matters not necessarily material, in the exercise 
of such discretion, is not erroneous. Gatzemeyer v. Peterson, 


. A witness can not be interrogated on his cross-examination 


as to the length of time it took him to perform another con- 
tract, different from and independent of the one which is 
the basis of the action. School District of Omaha v. Mc- 
Donald ..... VAAES RED DLSDRS DEES HORA AMES CSA ORV bee was Sec 


Impeachment. 


. It is competent as preliminary to impeachment to ask a wit- 


10. 


“21, 


ness, On cross-examination, if he has not on a previous trial 
of the same case made a particular statement as a witness 
contradictory to his present testimony. Palmer v. Burleigh, 


Preliminary Question. 
In an action for malpractice in amputating part of plaintiff’s 
hand and removing the metacarpal bone, it is proper to ask 
a professional witness for plaintiff, as a preliminary ques- 
tion, whether there is any method of cure without removing 
the bone. Johnson v. WinstOn....... 0... cece cece eee cees 


In such action, a surgeon of thirty-five years’ experience, who 
has inspected the amputated bone, may be asked to examine 
plaintiff’s hands and state what ligaments would need to be 
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12 


13. 


severed in the operation, without a preliminary showing that 
the question can be answered from such inspection. John- 
SOM D5 WANSTON 6 55a 65S bea eoe Biwi s W6 eS Neck ONO Ho lar OAS a ees 


Privileged Communication. 
Statements made by one to an attorney in the capacity of a 
Client communicating with his counsel, is a privileged com- 
munication, which can not lawfully be divulged by counsel, 
nor drawn from the witness on cross-examination without 
his consent. Jahnke v. Stat€..... cc cece cece cece newest 
Held, That the relation of attorney and client exists, and 
that the testimony sought to be elicted on cross-examination 
was properly ex-!::ded by the court. Jahnke v. State........ 
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